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THE RETIRING AND INCOMING CHIEF JUSTICES OF INDIA. 

Of all the Chief Justices of India who have seiwed so far Amal Kumar Sarkar, 
G.J., holds the record for the briefest tenure of office. It has been barely about 
three and a half months. Galled to the Bar in 1931 he became a Judge of the 
Calcutta High Court in 1949 and a Judge of the Supreme Court in 1957. During 
all these years he had won for himself a name for unfailing courtesy, receptivity 
to arguments and great patience. He pulled his weight with his colleagues and 
Would not hesitate to differ if necessai-y. His dissenting judgment in the Reference 
under Article 143 of the Constitution^, serves to illustrate this. The Cliief Justice’s 
retirement will leave a void difficult to fill. 

His successor in office, Justice K. Subba Rao, is in his own way an arresting 
personality. An Indian lawyer can look forward to no higher distinction than being 
invited to serve as the Qiief Justice of India. That great distinction has now come 
to Justice Subba Rao. He was in the front ranks of the Madras Bar when he be- 
came a Judge of the Madras High Court in 1948 at a comparatively early age. By 
training, temperament and association he was equal to handling and arguing a 
large number of cases. With the formation of the Andhra High Court in 1954 
he became the Chief Justice of that Court. On the integration of the Andhra and 
Telengana areas and the Constitution of the State of Andhra Pradesh he took over 
the administration of the Judiciary as its first Gliief Justice. Some of the urgent and 
important problems he had to tackle were the problem of fusion and merger of the 
Andhra and Telengana sections of the Bench and the Bar with their different histori- 
cal background and traditions and the problem of accumulation of arrears in the 
High Court. He succeeded remarkably well in both tasks and inspired confidence 
by his meiit, learning and experience, as weU as by his administrative efficiency in 
organising die Andhra Pradesh High Court with genuine understanding and practi- 
cal wisdom to function within a short time on sound lines and without any hitcli. 
When, therefore, at the end of January, 1958 he was appointed Judge of the Supreme 
Court it gave satisfaction all round. 

Though the quality of his judicial work and the contribution he has made could 
be assessed only after his retirement, this much may be said without offending pro- 
prieties. Justice Subba Rao has served the cause of justice untrammelled by any 
predilections, without any preconceived or a priori theory of justice, following always 
die light of his own mind. He has held the scales of justice even behveen the State 
and the subject, between party and party and brought to bear an objective outlook 
uninfluenced by extraneous considerations in dispensing justice. In the Supreme 
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Court he has never hesitated to express his own view points even if they were opposed 
to those of hij coIJcagues His dissenting judgments arc many and imposing His 
expositions have been lucid and logical free from cmbellisliments and sentimentalism 
He has delivered a number of important judgments on constitutional and otJicr ques* 
tions To him ‘ a fundamental right is transcendental in nature and it controls 
both the legislative and executive acts [Thomas Dana’s ease^, and “ fundamental 
rights cannot be made to depend ♦olcly upon the presumed fairness and integrity of 
officers of State ” {Kuhtn Chand Arora’s ease\ Cherulal Parak s case*), dealing with 
wagering Contracts 1/ ^ 1/ Sarma s case*, dealing with ParUamonUry Prm}cgcs 
and Trccdom of the Press NanavalPs Case* On procedure when the Sessions Judge 
disagrees with the jury verdict etc lutchtnans ease^ dealing with desertion by a 
spouse and 1 aradarajan s caie\ on kidn-'pping are some of his noteworthy decisions 

Justice Subba Rao s tenure of office as Chief Justice will be about a year and a 
half Tlioiigli It IS relatively onlv a short period we arc sure that the impact of hts 
pcrsonalitv will bt felt m the sphere of administration of justice within that time 
We offer him our respectful and cordial felicitations 


2 {19^)MLJ (Crl) 474 (19o9) SC-J fi99alp 715 

3 (I961)2SGJ 309atp 322 {t961)KLI.J (GrI ) 541 

4 0939)SCJ 878 {I9j 9)2ML.J (Sa)81 (19a9) 2 An WR. (S C i 81 

IIW)MLJ (CtjeeO (ia,9)2MLj (Sa) 125 09S3J2AnWR. 

6 (1962)2 Sej 347s(I962)ML.J (Crl)531 

7 A.r R 1964 S C. 40 
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By 

Dr, Vishnu Narain Srivastava, m. a., Ph. D. 

Prof. & Head of the Deptt. of Political Science, D. A. V. College, Kanpur. 

The Indian Presidency has been a subject of interesting comment ever since the 
institution of the office by the Constituent Assembly of India and particularly since 
the commencement of the Indian Constitution on 26th January', 1950. The President 
possesses large powers under the Constitution, which fact creates the impression 
that he is by no means only the formal executive of the Union but that he can, if 
he so chooses, become a real ruler under the framework of the Constitution. There 
is the opposite view, popularly held in the country, that the President isa mere ‘figure 
head’ and that “ he could not act and will not act except on the advice of his 
Ministers’ and “ that^ he occupies the same position as the King under the English 
Constitution. 2” 


, These views regarding the status, powers and functions of the President of India 
are confusing. A careful study of the Constitution will prove that the President is 
intended neither to be a powerful ruler nor a figure head nor an exact replica of the 
British Crown but he is to be a constitutional head of the state and the symbol of 
the nation, vested with considerable authority and status under the express provisions 
of the Constitution, sufficient to make him a brake in the governmental machinery 
and at times its engine — a position which is essential to the proper functioning 
of our quasi-federal Parliamentary democracy. 

President as the Chief of the Nation and the symbol of its Unity. — The importance 
of the President in the constitutional set up of the country is disclosed by the manner 
of his election^. He is elected by the members of an Electoral College consisting of 
(fl) the elected members of both Houses of Parliament and {b) the elected members 
of the Legislative Assemblies of the States. Both Prime Minister Nehru and 
Ambedkar stated in the Constituent Assembly,^ that election by such Electoral 
Colleges was tantamount to a direct election on the basis of a adult franchise. The 
suggestion that the Electoral College should consist of members of Parliament alone 
was turned down so that “ the President might not be a creature of the majority in 
power and a pale replica of the Prime Minister and therefore no better than a figure- 
head as in France under the Constitution of 1875, or Ireland.’’ ® This would show, 
in the first place, that the President is not merely a figurehead and in the second 
place, that he represents the People of India, as against the Union Ministers who 
represent only the majority party in Parliament, thus making him not only the head 
of the Union, but also the Chief of the Nation and the concrete embodiment of the 
unity of the State. 

The President takes the oath®, to “faithfully execute the office of the President 
of India and to preserve, protect and defend the Constitution ano 


* Summary of thesis on which the degree of Ph. D. was awarded by the Agra University in 
the Convocation held on 4th December, 1965. 

1. Ambedkar, C.A.D., Vol. VIII, p. 215. 

2. C.A.D. Vol. VII, p. 32. 

3. Article 54. 

4. C.A.D. Vol. VTI, p. 998 and Vol. IV, p. 846. 

5. C.A.D. Vol. IV, pp. 734-35. 

6. Article 60, 
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Jaw ^ ” In the result, he'has to majniam jhe Consljtuijon apjust 

jnroads from whatever quarters they might come Further, be fate an oath to 
devote himself “ to the service and well being of the People of India ” Thus, he 
represents the will of the people m securing the unity, welfare and integrity of the 
country No such oath is taken either by the Vice-President, the Prime Minister 
or any other Minister of the Union The oadh taken by them is only to act within the 
Constitution, which can function only if preserved protected and defended by the 
President Thus, the obligations and responsibilities to which the President is 
pledged are different from and superior to those of the Vice President, the Prime 
Minister or any Mtaister of the Union ’ 

Ministeria} responsibility — The Constitution vests m the President a large array 
of powers and functions The impressive list of the Presidential powers bears a close 
resemblance to the formal powers of the Bniish Monarch He is to exercise these 
powers and functions with the aid and advice of his Council of Ministers The 
British Sovereign is bound by the advice of his Ministers as is implied by the well- 
known doctrine that “ the King can do no wrong ” The Crown must act on the 
advice of the Cabinet and must not act on any other advice • This convention is 
enforced through the rule that every public act of the Crown must bear the counter- 
signature of some Minister responsible to Parliament This rule is so universal m 
its operation that it has been said that " there is not a moment in the King’s life, 
from accession to his demise, during which there is not some one responsible to 
Parliament for his public conduct * • TTiene is no such explicit provision m ihe 
Indian Constitution to bind the President to act in accordance with the advice of 
Jus CounnI of Ministers Instead of providing that Jhe Presidenj shall act only 
on the counter signature of a Minister responsible to Parliament, Article 77 (2) of 
our Constitution provides that the PresidMt ^mself shall make ruJes as to the 
manner m which his orders and instruments shall be authenticated and this is done 
at present by a departmental Secretary and not by a Minister 

So, whereas in England the Ministers assume legal responsibility for the acts 
of the Crown, in India the Ministers have no legal responsibility for the acts of the 
President The proposal to incorporate instructions**, that the President would be 
bound by iheadvice of the Ministers wasdcleted by the Constituent Assembly The 
provision in the Insh, Constitution** that the President should accept the advice of 
the Ministers was also not incorporated m our Constitution The President is, there- 
fore, under no legal obligation to accept m every case with which he deals the aid 
and advice of his ^uncil of Ministers B N Rau rightly observes that “ even if m 
any particular instance the President acts otherwise than on ministerial advice, the 
validity of the act cannot be questioned in a Court on that ground ”** 

'Though there is no legal obligation upon Ihe President to act upon the advice 
of his Ministers, the exigencies of responsible government demand that be should 
normally act on mmislenal advice In England, the dependence of the Crown for 
taxes and supplies on the elected representauves of the people in the House of Com- 
mons obliges the Sovereign torclyonammisiiyhavingtheconiidcnce ofthc House 
and the evolution of the doctnne that the Sovereign was bound to accept the advice 
of his ministry became inevitable. lu logical corollary was responsibility, of the 
mmistiy and not of the Crown for the government of the country The same basic 
postulate forms an integral part of the Indian Constitution Under Article 113 

7 Mushi . K- The President under ihc Indian Const ft96J) p 35-36 

8 liaUbury Ha Isham Ed >ol VI pp 636-7 

9 Todd Pari ai«r ary Coseremert m En^nd 2nd Ed I p 266 
to Monshi.K M The President under the InJ an Canst (196V p 47 
It AriieJc («) 00 of the Consiiiuticn of E re 1937 

12 Rau,® N Indas CbasiituUoalnthemaiiBgdSW) p 373 
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of the Constitution, all estimates of expenditure other than those relating to expen- 
diture charged upon the Consolidated Fund of India are required to be submitted 
in the form of demands for grants to the House of the People which may “assent or 
refuse to assent to any demand for grant or assent to such demand subject to any 
reduct ion of the amoimt thereof.” Since the House of the People has thus the last 
word in financial matters and since that House is controlled by the Cotmcil of 
Ministers, the result will be that when a strong-headed President disregards the aid 
and advice of the Council of Ministers, the Council of Ministers through the House 
of the People, will refuse to assent to any demand for grant and will in this way be 
able to curb the powers of the President. Thus we see that for the smooth and 
efficient nmning of the administration, the President must act according to the advice 
of his Council of Ministers. Since in this way the control over the public Exchaquer 
is vested for all practical purposes in the Council of Ministers, the position virtually 
is that the real executive power of the Union is vested in the Council of Ministers and 
the President is normally only the constitutional head of the State and cannot for 
any long period of time run the machinery of government in disregard of the advice 
tendered by his Council of Ministers. 

We thus find that there are provisions in the Constitution the practical effect of 
which is that the President will normally be bormd to act according to the aid and 
advice of his Council of Ministers. Indeed, no Sovereign or Governor-General 
in a British Dominion would dare reject the advice of his ministry save at his orvn 
peril. The abdication of Edward VIII, and the removal of the Governor-General 
of the Irish Free State on the advice of De Valera when he first came into power are 
recent illustrations. The President of India is also liable for removal by the process 
of impeachment. 

But, by no means does it follow that the President is merely a rubber stamp, a 
marionette in the hands of his Council of Ministers or dignified hieroglyphic- to use 
Coke’s immortal phrase. The Constitution secures to the President the same powers 
as Bagehot^3 ascribed to the Crown in England — ‘ the right to be consulted, the 
right to encourage, the right to warn.’ He has a very useful function to perform 
behind the scene. As provided in Article 78, all decisions of the Council of 
Ministers are communicated to him and he can call for any information. He is thus 
fully posted with the affairs of the Government. The method of election of the 
President set out in Article 54 ensures that the President is an elderly statesman 
enjoying the confidence of the elected elements of the various Legislatures, He can 
bring his experience and widom to influence the Council of Ministers in formulating 
their decisions. He is regarded as a non-party man with ability to approach all 
problems in an impartial and dispassionate manner and he can make his views felt 
by placing them before the Council of Ministers. Either he can convince the Council 
of Ministers or be convinced by them. If, however, his views do not ultimately 
prevail with the Council of Ministers, he must yield to their decisions. There is 
no express provision in the Constitution to this effect ; but this is law inherent in 
the mechanism of responsible Government and in the method of its working in what- 
ever soil that system of government is implanted. 

Presidential Authority. — Obviously, then, persuasion, not compulsion, is the 
normal instrument of Presidential authority. But, where the normal course of res- 
ponsible Government ceases to run smoothly and acceptance of ministerial advice 
tends to create a breakdown of the constitutional machinery, the President’s personal 
intervention becomes imperative. Situations may arise, where no single party com- 
mands a majority in the Legislatiue to be able to undertake the responsibilrty of 
forming a Government as happened in England in 1931 under the Labour Govern- 
ment and Ramsay Macdonald was commissioned by the Sovereign to form a 
National Government of all parties, or, having formed a Government, its stamlity 
may be threatened by unforeseen events ; or, a Government in power m^ht embark 
on action in persistent violation of the law or deliberate defiance of the Constitution 


13. Bagehot, English Constitution (World Classics Ed. 1928) j). 67. 
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as the Premier of New South Wales, Lang, did m 1932 , or again a Government is 
corrupt and this charge is proved as happened m the case of John Macdonald’s 
Government m Canada in 1873 and its continuance might become obnoxious to 
the nation and its policies might become niinous to the country It is, indeed, 
impossible to predict every exigency that may render it impossible for the President to 
aaept ministerial advice In all such circumstances, the President of India, like the 
Bntish Crown or Dominion Governor-General, may be presum^ to have a clear 
right to depart from ministerial advice and act on his own discretion 

There are certain other exceptional matters in which the advice of the Council 
of Ministers is not required or is not reliable or is not sufficient or is not available. 
Among these exceptional matters are the following 

(1) The appomtment and dismissal of a Prime Minister who ceases to enjoy 
the leadership of his party 

(2) Dismissal of a ministry which has lost the confidence of Parliament 

(3) Dismissal of a House of the People, which appears to the President to 
have lost the confidence of the Public 

(4) The exercise of the powers as a Supreme Commander in an emergency 
where the ministry has failed to defend the country 

(5) When there is no ministry due to a possible wholesale assassination. 

(6) Consultation with the Supreme Court of India under Article 143 when 
there is a cleavage of opinion between him and the Council of Ministers on any 
question of law or fact 

The President may also disregard (he advice of his Council of Ministers in such 
matters as the protection of the interest of mmonliest* and backward classes**, the 
exercise of his emergency** powers (o suspend the Constitution^ in a State where 
another party is m power, the appointment of a Finance Commission*', an Election 
Coirunission** for the superintendence, direction and control of elections, the Attor- 
ney General** of India in order to receive independent advice in constitutional 
matters, the Comptroller and Auditor-General of India**, members of the Union 
Public Service Commission**, Judges of Supreme Court** and High Courts**, etc. 
These are matters m the decision of which any party bias has to be avoided The 
President may also disregard minisienal advice where he is enjoined to act otherwise 
under the Constitution** 

The Ministers hold office during the pleasure of the President** It would be 
ridiculous to suggest that a Minister could be dismissed only on his own advice 
If, on the dismissal of the ministry, the President is abfc to find a suitable minisiiy 
in the existing Legislature, he has the right to summon those who. he feels, can com- 
'mand a majority to form a new Government If the alignment of the parties does not 
permit him to adopt such a course, he has the undoubted right to dissolve the Legis- 
lature and order fresh elections Of course, if the country should return the old 


14 Articles 330. 331, 347 elC 

15 Arlictes 341. 342 

16 Article 356 

17 Article 280 

18 Article 324 

19 Article 76. 

20 Article 148 

21 Article 315 
22. Article 124 

23 ArtKl<*3t7 

24 ArUcJes3 53 85 103,111 

25 Article 75 {2J 
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ministerial party to power, the President’s action would stand condemned by the 
nation and he would have either to resign or to eat the humble pie at the hands of 
the ministry. Such an event has been rare of occurrence. The power of dismissal 
or of dissolution is, of course, double-edged. But the wisdom and restraint inherent 
in its exercise has generally obtained the verdict of approval from the people in the 
rare cases when it has been exercised. 

The President in the Constitution is, therefore, not a figurehead. He is the 
embodiment of the ultimate authority of the Constitution, which moves only on 
threat to constitutional Government. The President’s oath of office compels him 
“ to preserve, protect and defend the Constitution and the law ” and “ to devote him- 
self to the sen'ice and well-being of the people of India”. The supremacy of the 
President lies in securing the supremacy of the Constitution. 

It is possible to contend that the exercise of Presidential authority without 
ministerial advice is fraught with dangerous consequences for it may lead to abuse 
of authority resulting in the upsetting of the traditional maxims and principles of 
parliamentary Government. In order to check this possibility it is suggested that 
whenever the President desires to depart from ministerial advice and act on his own, 
he should be guided by the decisions of a kind of Privy Council, consisting of non- 
party elder statesmen, a body analogous to the Coimcil of State under Article 31 of 
the Irish Constitution of 1937. 

The powers of the President are almost nil when there is a stable majority in the 
House of the People to support the Council of Ministers headed by a Prime Minister 
who rules the country but they will increase in proportion to the instability and weak- 
ness of the Council. They will reach a maximum when there is no party in a majority 
in the House of the People and the Union Government has to be carried on with 
shifting coalition ministries. It is likely that there will be a struggle for power bet- 
ween the President and Prime Minister and the result will depend upon the relative 
personalities of the two incumbents and party alignments in the two Houses of 
Parliament. An anomalous situation can come into being when a powerful Prime 
Minister faces a popular and strong-headed President and the situation will be still 
worse if 'the Prime Minister and the majority in the House of the People belong to 
one party and the President and the majority in the Council of States belong to 
another. 

Status . — It is the Presidential authority that keeps the Union and the people 
bound together constitutionally. His authority runs like a golden thread through- 
out the Constitution of the Union. ^ The people look to him for the protection 
of their fundamental rights ; the Judiciary for its independence ; and Parliament for 
the due fulfilment of its constitutional functions. The country as a whole depends 
on him for protection in an emergency. 

The States look to him for safeguarding their autonomy. The importance of 
Presidential authority will be felt when conflicts arise between different constituent 
States of the Union, possibly having Governments formed by different parties. In 
this contingency, the ruling political party at the Centre might possibly come into 
conflict with State Governments formed by other political parties. It is in such a 
case the President has to be looked up to for a solution, and to function as the arbi- 
trator^ in all Union-State differences, particularly in the application of Article 
356 of the Constitution for superseding a State Legislature. 

' Though the President does not govern the country, he, like the British Sovereign, 
personally performs certain definite acts which he and he alone can do and which no 
other State frmctionary can perform under the Constitution. Important among 
these are ; 


1. Munshi, K. M., Ibid., p. 36. 

2. Santhanam, K. Third Lecture in a series of four on “ Conventions and Properties in the 
Parliamentary Government of India ” delivered at the Indian Institute of Public Administration 
New Delhi, reported in the Hindustan Times, 3rd October, 1964. 
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(n authorising a political leader to form a ministry* ; (2) summoning each 
House of Parliament* , (3) prorogumg the Houses or either House of Parliament*, 
(4) dissolving the House of the People* entailing a general election , (Q addresmgs 
both Houses of Parliament* assembled together at the commencement of the first 
session after each general election to the H^se of the People and at the commence- 
ment of the first session of each year , (6) summoning the Houses of Parliament to 
meetinajoint* sitting for the purpose of deliberating and \oting on the Bill in case 
of disagreement between them, (7) assenting to a Bill* when passed by the Legislature, 
(8) summonmg a conference of leaders to consider w ays of handling a constitutional 
crisis as in England in 1931 , (9) receiving ambassadors who present their credentials 
to him, etc 

The whole authority of the State periodically returns mto the hands of the 
President whenever the ministry changes During the interval between the retire- 
ment of one Government and the appointment of another, the President is the 
repository of afl power Power of a genuine kind must rest with the President so long 
as It IS m his discretion to “ send for ” the leader of the opposition and so long as he 
can imder favourable circumstances demand or refuse a dissolution 

Denied the authority of the making of laws and the actual management of the 

C ubhe departments, the President can and docs patronise with judgment certain 
ranches of national activity, such as, arts, lucraiurc, science, industry and the stage 
and inspire and supervise movements for improving the conditions of the masses 
for supplying them with better dwellings, hospital care, good nursing and relief m 
distress He is at the head of the pageant of national life Presidential patronage 
IS a great asset to any cause, institution orfund and ensures for its popular support 
It imparts a * national appeal * to any cause which no other person however, eminent 
could give 

The President is the fountain of honour The awards liU Bharat Ratna, Padnu 
Vibhushan, Padma Bhushan, Padma Shrt, etc , are and can be made by him alone 
though as a mailer of practice only on the advice of ibe Prime Miaister Like the 
British Crown, he is a link between the Executive and the Legislature and he can 
utilize his good offices whenever needed to promote harmony and understanding 
between them 

The President is the symbol of the Nation and supposed to be above parly 
and as such he can act as a mediator between political leaders m times of crisis to 
maintain national unity In the international field, he can and does help lo streng- 
thening the cultural, social and political tics of India with other countries through 
his visits and the visits of foreign dignitaries to him During the time of war, his 
visits and inspections ofthe armed forces m the field may serve as a source of immense 
inspiration and may help them to rally together and inspire courage and fortitude 
in the f^ace of common danger 

The study would appear to show that the President of India is not the exact 
replica of the British Monarch. It »s true that vuc have a Parliamentary form of 
Government as lo the U K. and not a Presidential form of Government as in the 
USA But this fact docs not justify the assumption that the President can have 
only the status of a British Monarch, irrespective of the express provisions of the 
Constitution and such a claim was never made by the Founding Fathers Nor is 
such an mferena warranted in the light of constitutional experience of difTcrent 
countries.* The President is expressly enjoined to act m accordance with ‘this* 


3 Article 75 (I) 

A AnicJe ?5 

5 AriK'c 87 

6 Article 108 

7 Amcfestir.rOJ 

t. MlcsHi,K.M 'nteP’es.dei:tus(ierUieIodunCozatitBnoB(19e3jPp 12 30 31 
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Constitution 0 i.e., within the limitations imposed by it by express provisions. It 
would, therefore, be unjustifiable to interpret the powers of the President conferred 
by the Constitution in the light of any other law or constitution or by elevating a 
practice followed in a given political situation as a binding convention. » 

For the most part, the Indian President shall be guided by the principles and 
maxims underlying the Parliamentary form of Government and act generally like 
the British Sovereign in the discharge of his powers and functions. But we cannot 
expect him to function like the British Sovereign under all conditions, for “ our 
conditions and problems are not on par with the British and it may not be desirable 
1o treat ourselves as strictly bound by the interpretations which have been given from 
time to time to expressions in England.”i® The departure is necessitated particularly 
by two factors peculiar to our country — a federal system and the prospect of a 
plurality of parties in the States and at the Centre. After considering the problem 
in its entirety, no serious student of constitutions could possibly hold the view that an 
elected President of a federal State can occupy exactly the position of the hereditary 
head of a unitary State like the British Sovereign. 

It would seem to be inevitable that, in a federal State, whatever the distribution 
of powers between the centre and the Constituent States, there should be some pro- 
vision for an independent and neutral focus of power and decision to adjudicate 
effectively and conclusively between the rival and possibly controversial claims 
of the Centre and the constituent States. In the U.S.A. this function is performed by 
the Supreme Court but that country still has a two party system. Even so, American 
opinion has consistently felt for the last three quarters of a century that the Supreme 
Court has functioned more as an ally of the F^eral Government than as a guardian 
of State rights. Both the conscious and the inherent bias of legists and jurists is in 
favour of the unitary State. They can with effort only reconcile the rival claims of 
the State with those of the States within the State. But in a country like India with 
strong regional diversities of economic and social conditions, lan^ages and historical 
inertia, and basically differing political ideologies, the adjudicating non-partisan 
umpire standing between the Centre and the States has to function more in a political 
than a legalistic spirit. The real and the really valid view embodied in the Constitu- 
tion is this that, the President shall function as such an umpire, whenever the need 
should arise, in an impartial and non-partisan spirit while normally working as a 
constitutional head of the State. As pointed out above in this article in suspending 
the normal constitutional machinery in a State in conditions of a political stalemate 
or emergency, in ‘ defending ’ the Constitution against political inroads upon it from 
any quarter, in ensuring financial stability and probity in the administration, in 
safeguarding the rights of less-privileged classes or weaker elements in the population 
of the Union, the President, rather than the political Government of the day, has to 
play a special and inevitable role. Even if the Founding Fathers did not openly 
say so, the facts of the situation oblige us to say that they intended to say so. 

To sum up, the President of India is to be an adviser, a brake, an arbiter and 
not a protagonist. He is the Head of the State but not pf the Government. He is 
the symbol of the Nation and the embodiment of the unity of the State. He is the 
great centre of national unity, the fulcrum of our political and social activities, 
theoretically vested with a vast multitude of powers but actually exercising only a few 
of them and that too, very rarely and invariably in accordance with the Constitution. 
He is the supreme guardian of the democratic processes and forms and has been 
vested with powers of safeguarding the Constitution as also those necessary to main- 
tain the machinery of the Government effectively in a crisis. The business of the 


9. Article 3(1). 

10. Vide President Rajendra Prasad, speech at the Indian Law Institute New Delhi 28th 
November, 1960. 
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President is not to govern , that is the nght of the Council of Ministers headed by 
the Prime Minister But when they fail, the President, in order to preserve, protect 
and defend the Constitution, becomes all powerful and functions as an independent 
organ of the State representing the whole Union and exercising independent powers 
Thus, the President is the repository ofa “ reserve pmver’ to prevent the break down 
of the Constitution and not a device to help in the establishment of a Prcsidcniia! 
despotism veiled or open He is, neither as powerless as the French President 
was in the Constitution of 1 875 nor a mere titular head as in Ireland While normally 
lacking the plenitude of power enjojed by the American President the President of 
India is certainly endow^ with vastly greater power than its patently obvious proto- 
type, the British Crown , and it is in this vast, vital and vaned potential authority 
that the real authority, dignity and national importance of the office really lies 



The 

Supreme Court Journal 

(Reports) 


II] JULY [1966 

" - " ■ ' ■ ■ . f 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^K. Subda Rao, J. C. Shah and R. S. Bachawat, JJ. 
Anowar Hussain . . Appellant* 

V. 

AJoy Kumar Mukherjee and others . . Respondents. 

Judicial Oficers’ Prolection Act {KVllI of 1850), section ! — Protection afforded to acts done in judicial 
capacity only — Charge of false imprisonment made against the oficer — J/o formal complaint lodged — JVo report made 
by any police officer in writing — J\'o plea by the officer that the act was done in his judicial capacity — Admission 
that he had acted under the orders of the superior officer — Act was reckless, malicious^ concurrent findng of Courts 
below — No protection under the Act. 

The appellant has no protection as a judicial ofiBcerjbecause he is not sho^vn to have acted in 
ordering that the respondent be arrested, in the discharge of the duties of his office as a Magistrate 
but pleaded and admitted that he acted in discharge of Iris duty under the direction given by his 
superior officer. 

The statute is clearly intended to grant protection to judicial officers against suits in respect of 
acts done or ordered to be done by them in discharge of their duties as such officers. The statute pro- 
tects a judicial officer only when he is acting in his judicial capacity and then only the protection is 
absolute and no enquiry tvill be entertained whether the act was done or ordered en oneously, irregular- 
ly or even illegally, or svas done or ordered ivithout believing in good faith that he had jurisdiction. 

In the absence of a formal complaint lodged before the offices, charging the respondent svith hav. 
ing committed on offence under section 463, Penal Code, or any other offence, power under section 
190 (l)(e) of the Criminal Procedure Code could not be exercised. Porver under section 190 (1) (i) 
of the Code could also be not exercised in the absence of a report in svriting of thefactsstating the offence 
made by any police officer. The officer did not also act upon the information as a Magistrate to pro- 
ceed under section 190 (1) (c) of the Code. On his own admission he had acted under the orders of the 
superior officer, and never pleaded thathchad actedin his judicial capacitj’. Apart from thcadmission, 
the circumstance that no record svas maintained of any information received by the officer or th^ 
grounds of his suspicion pursuant to which he could act in tab’ng cognizance undersection 190 (l)(r). 

The conclusion that the officer had acted recklessly and maliciously in arresting the respondent 
has been reached by the concurrent findings of the Trial Court and the High Court, on the appre 
ciation of evidence has to be upheld. 

Appeal from the Judgment and Decree, dated 1 6th September, 1958 of the 
Assam High Court in First Appeal No. 14 of 1954. 


*C.A. No. 466 of 1963. 


19tb February, 1965. 
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Jt'amit Lai, Advocate, for Appellant 

A C ChatUrjee, Senior Advocate, (Z) jY Mukherjet, Advocate, with him), 
for Respondent ISo 1 . 

The Judgment of the Court was delivered by 

Shah, J In an action for compensauoo for false imprisonment the Subordinate 

Tudge tower Assam District, granted to the respondent Ajo) Kumar Mukherjee 
a decree for Rs 5,000 In appeal the High Court of As«am confirmed the decree 
^Vllh certificate granted by the High Court under Article 133(1) (c) of the Cons- 
titution this appeal is preferred 

In Mareh, 1950 m the district of Kamiup, State of Assam, there were communal 
disturbances resulting in noting and arson Tlic appellant was at the material 
Sub-Divisional Officer of the Barpeta Sub-Division and also held the office 
of Bub Dmsional Magistrate A C Bhattacha^ec was the Deputy Commusioncr 
of the District and held the office of Distnci Magistrate and B R Chakravarty 
was the Circle Inspector of Police at Barpeta Die respondent Ajo> Kumar 
Mukherjee owned an extensive agricultural estate within the Barpeta Division 
On 17th March, 1950, at about 10 30 PM the respondent was arrested by the 
Circle Inspector of Police pursuant to an authority given by the appellant, and was 
confined m the lock up for the night Next monung the respondent was produced 
before the appellant who remanded him to custody Eventually by order of the 
local Tint Class Magistrate Mr J Bania the respondent was released on 20th 
March 19o0, on bail It is common ground that neither on 17th March, 1950, 
nor on any date thereafter, was any formal complaint lodged against llie respondent 
charging him with an offence in connection wi h the nets, nor was any mrormation 
recorded at an> iwlice station against the respondent m that behalf The respon- 
dent had to appear before Ute local First Class Magistrate on diverse occasions but 
the proceeding was adjourned because the Magutrate was awaiting “ invesugaiion 
reports” from the police On 27th Ma>, 1950 Mr J Barua recorded that 


» Brest eonfaioaevuu amon«t polce offieen about the caie li ii jurpnu^ ibaiUe 
olBc«-w<har«*!iouIdfefcr to tIeCt (Cirtle Iiiq>«tor) at authority for the arrcit andlJe 
latter to the Sub>DjviuoTal Officer No cate abo leeim to Lite bee>i reg ttered at the pol ce 
auiion 1 fal totee uflderstrength ofw lat tie accuted 1 is been lent op No FIR u alio 
raceable m Court Office n which accused has b-ei named I fmdnojui ificaton for bolding 
uccus^wiihm ibe jurisdiction of Court under iLe prcienteba ge , 

and he issued an order on 31st May, 1950, closing the procctding 


The respondent then irsiitutcd ihc action, whicli gives nse to this appeal, against 
the State of A.$am, Bhattacharjee the Deputy Commissioner, the appelLint who was 
the Sub-Dmsional Officer and Chakravarty the Circle Inspector of Pohec for com- 
pensation for fklse imprisonment The respondent submitted that as an active mem- 
^ of the Peace Committee foimcd by the State Government in co-opcration 
with the other leading at rers cf the locabty to bnng about Iiarmony between the 
two communities, he lud ” incurred displeasure ” of the appellant, and that -the 
ktter had wnth a vnew to insult and di'grate luin ordered his “aaejf, detention 
and imprisonment maliaou sly, * * recklessly and without any lawful excuse 

or justification ” 

A joint written statem'nt deny ing the averments made by the rerpondent was 
filed by die defendants It was submitted by die defendants that the re-pondent 
wasarrastedby the Circle Imr^torofFoliceat the instance of the Deputy Commii- 
iioner and die Sub-Divns icnal CfScer tecau‘e in their view there ” were sufficient 
reasons based on credible information and reasonable suspicion ” dial the respon- 
dent w-as concerned m some offenors committed by a section of the local community 
on the lands belonging to the respondent, and that the cisc agaiml the reTondent 
was mvesugated carcfu'ly ard ** u himatcl} for want of conclusive evidence against 
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him he was discharged by order dated 31st May, 1950 The plea raised by the 
defendants in the suit in substance was that the respondent was anrested and detained 
in bona fide exercise of executive power vested in diem, diere bemg credible imor-: 
mation and reasonable suspicion ” that the respondent was concerned m some inci- 
dents for whicli a section of the local community was responsible : it was not pl^ded 
diat the appellant acted in discharge of his judicial duties as a Sub-Divisional Magis- 
trate. 

At the trial evidence was led that informtion was received by the Deputy 
Ckraimissioner and die appellant that the respondent ivas concerned in certam in- 
dents which led to communal disturbances, and that m Ae course of discussions &e 
SS^ty Commissioner had asked the appellant to “ mke suitoble acUon The 
appelkntstated that he had been orally directed by the Deputy Commissioner to issue 
of Lest of the respondent, and he acted in pursuance of that direction, and 
LdresJdTe foUoLng iLer Exhibit-A to the Circle Inspector of Police, directing 
that the respondent be arrested ; 

« Deputy Gommksioner has ordered the arrest of Sri Ajoy Mukherjee, a resident of this temn at 
once under section 436, Indian Penal Code. 

(Sd.) Illegible- 
S.D.O. 

17-3-50” 

The Denutv Commissioner denied that he had given any instructions for the arrest 
of diLSnondent : he stated that he had told the appeUant about the reports received 
w him and bv the Chief Minister that the respondent tvas concerned wiA mcidents 
Sued B riotSg aid arson, and that he had ditctKted matter w * the appel- 
lant and had told the appellant to take ” suitable action m the matter. 

The Court of First Instance held that the arrest of the respondent was not made 
in exercise of any laivfiil authority and that the arrest “was reckless and ivithout any 
T^^fl eLse” and that even though the informtion against the respondent was 
Jp^ieLy creiblefit was never actid upon either by Ae Deputy Commissioner or 
hl^Se Loellant for initiating any judicial proceeding against the respondent, 
n no express issue arose on the pleadings that the appellant ivas protected 

him by d£ Jodicial Officerr’ Prp.rction Ac. 1850 
Se C?urt of First Instance, it appears, allowed that plea to be raised, and held that 
L the eSdence it was clear that the appellant in issuing an order for arrest of the 
had not acted in the discharge of his judicial duUes, but merely as an 
SSve officel Tlie Subordinate Judge relied upon the following statement made 
by the appellant in cross-examination— 

T not take coenizance of the complaint made to me. My order for arrest of the plaintiff 

fo the D^ uty GoSffir Z if any report by the Police. I cannot sayfrom svhat source the Deputy 

^^ssioner made the order of airest of the plamtiS. 

T 1 , 4 orn,«;nn to discuss with the Deputy Commissioner regarding the plaintiff. It is after that 
I had occasion to aisniss wi “ i ^ j suEKest to the Deputy Commissioner that 

the ordCT of the arrest ^ atoan enquiry. It was not at my suggestion that the order for 

and certain other circumstances, and held that the appellant had not, in ordering 
ana cciiani uu token action as a Mamstrate under section 204 ot tlie 

fte arrest of the r|pondmt, f i,i„, „,e Subordinate Judge 

Ssted a^™ ^ apXt directing hhn’m pay a sum of Rs. 5,000 as 

Compensation, and dismissed the action against the other defendants. 

Acrainst tlie decree passed by the Subordinate Judge, two appeals were pre- 
r n ! Wnh ComLone by the appellant challenging the decree passed against 
and^e^ier b^the respondent challenging the decree dismissmg his suit 
him, ‘-With the latter claim we are not concerned -here, 

agaimt the_ other defendants Sarjoo Prasad, G.J., andDeka, J., 

The farS Chkf Justice substantially agreed with the Court of First 
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Instance that Uie appellant could not have the protection of the Judicial OfHccn* 
Protection Act, 1850 Defca, J, caressed a contrary opinion The appeal ivas 
then referred to Mchrotra, J , who agreed with the opinion of Sarjoo Prasad, C J 

In this appeal, the only question raised is that in ordering the arrest of tlic 
respondent the appellant acted in dischai|'e of his judicial duties and he was on 
that account protected by the Judicial Officers' Protection Act, 1850 Section 1 
of the Act, in so far as it is matena], provided 

* ho Judge Magistrate • • • • CoUector or other person »ct rg 

judicially stall be liable to be sued in any Civil Court for ariy act done or ordered to be done by 1 jri in 
Itediscliargeofhisjudjc alduty wteiJeroTRoi wilhm the bnutf of Jim junsdcuon IV<n^d<tl Ital 
te^atll eiime ingoodCaiih believed himsclfiohavcjunsdictioniodo or order the act ccrnplamrd 
of,* • • . 

The statute is clearly intended to grant protection to Judicial Officers against suits 
in respect of acts done or ordered to be done by them m discharge of their duties as 
such officers The statute, it must be noticed, protects a Judicial Officer only 
when he IS acting in his judicial capacity and not in any other capacity Put within 
the limits of Its operation it grams large protection to Judges and ALagistrates acting 
in the discharge of thtir judicial duties If die act done or ordered to be done in 
the discharge of judicial duties is within his jurisdicuon, the protection is absolute 
and no enquiry will be entertained whether die act done or ordered was erroneously 
irrgularlyoreten illegally, or ivasdoncor ordered without bchevjngin good faith, 
that he had junsdiclion to do or order the act complained of II the act done or 
ordered is not wthm the limits of lus jurisdiction, the Judicial Officer acting in die 
discharge of his judicial duties is still protected if at the lime of doing or Ordering the 
act complained of he m good feiih believed himself to have jurisdiction to do or 
order tlie act llic expression ‘jun<diciion’ docs not mean the power to do or 
order the act impugned, but generally the authority of the judicial officer to act in 
the tnatlcx Tajm v Hem Lai* 

No formal complaint was laid against (he respondent by an> penon, nor was 
any mfonnauon recorded at anj police station, and it appear* that no investigation 
into any offence alleged to be committed by the respondent was commenced on or 
a^m wtii Afarch, 195(1, or at any time thereafter The appef/ant undoubtedly 
was invested witli the power of a Sub-Divisional Magistrate and under section IW 
of the Code of Crmunal Procedure he could tale cognizarux of any offence (a] 
upon rcceis mg a complaint of facts which constitute such offence, (t) upon a report 
mwnling of such facts nude b> any Police Officer, and (e) upon information recei- 
ved from any person other than a Police Officer, or upon his own knowWgc or 
suspicion, that such offence lus been committed Under section 201 of the Oxle 
of Cmninal Procedure, a Magistrate taking cognuance of an offence m^, if m 
his opinion there is suffiaent ground for proceeding, issue a warrnt, if the offence be 
one in respect of whicli under theSecondSihcdide to the Code a warrant may muc for 
sccurmg the attendance of the accused before him or before some other ^^■^glltraee 
having junsdicuon. I‘suc of a warrant after taking cognizance of an offence under 
secuon 190 would normally be an act done in diedischarge of the judicial duty, even 
if It turns out Uiat there were not sufficient grounds for th'* Magistrate to proceed 
against the accused In the present case no warrant in Porm 2 prc*cnl»ed by the 
Code of Criminal Procedure in the Fifth Schedule was issued *1 he l-tter Exliihit A 
on which reliance was placed was in form a direction given to the Circle Inrpixcor 
of Police to arrest the respondent it did not bear the teal of Uie Magistrate and 
it did not state dial llic respondent a ood charged with die offtnee under section 
Indian Penal Code But Uiesc irregulanues may rioi affect die exercise of th'- power, 
if the power was in fact exercise under *ectton201 of the Code of Crunmal Proce- 
dure The only question to be determined therefore is whcdier the appeffanthad 
uken cognizance ol the offence under section 190 of the Code, before issuing the 
order to Arrest the respondent 


1 I I.R. 12 AIL 115 
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■ There being no 'formal complaint lodged before the appellant charging the 
respondent with having committed an offence under section 436, Indian Penal Code 
or any other offence, power under section 190 (1) (n) could not be exercised- And 
in Ae absence of a report in writing of the facts stating the offence made by any 
police officer, power under section 190 (1) (i) could not be exercised by the 
Magistrate. It is true that a Sub-Divisional Magistrate may under section 190 (1) 
(<r) take cognizance of any offence upon information received from any person other 
than a police-officer or even upon his own knowledge or suspicion, that an offence 
has been committed. It is also true that the Deputy Commissioner has deposed that 
information was received that the respondent was concerned in certain incidents 
which led to rioting in the Kamrup District, and in the view of the Court of First 
Instance the information was apparently credible, but the appellant did not act 
upon tlie information as a Magistrate. He never even attempted to justify his action 
by pleading that he had done so. His sole plea was that he had acted under the 
orders of the Deputy Commissioner. 

We are of the view that the Sub odinate Judge and the majority of the Judges 
of the High Court were right in holding that the appellant had not the protection 
of the Judicial Officers’ Protection Act. There was no plea in the written statement 
that the appellant was, in issuing the order for arrest of tlie respondent, acting in 
the discharge of his judicial duty and that on that account he was entitled to the 
protection of the Judicial Officers’ Protection Act, 1850. He made an admission 
(which is already set out) that he had not taken cognizance of the offence. We are 
unable to agree with Counsel for the appellant that the admission only meant that 
the appellant had not taken cognizance of an offence under section 436, Indian Penal 
Code on a complaint under sub-section (1) (a) or on a report of a police officer under 
sub-section (1) (b) ofsection 190 of the Code of Criminal Procedure. The appellant 
had adnutted that he had not taken cognizance of an offence against the respondent. 
He did not seek to make any reservation now suggested by his Counsel. The Court 
of First Instance and the High Court understood it as an admission without any im- 
plication or reservation, and the context in which the admission occurs makes it 
clear beyond all doubt that no implication or reservation tvas intended by the appel- 
lant. 

The finding that the appellant had not taken cognizance' under section 190 (1) 

(c) of the offence under section 436, Indian Penal Code, against the respondent is 
supported by several circumstances, apart from the .admission. No record is main- 
tained of any information received by.the appellant or the grounds of his suspicion, 
pursuant to which he could act in taking cognizance of an offence under section 
190 (1) (c). The record’ of the' proceeding against the respondent commences with 
the first entry dated 18th Marchj; 1950, recording that the respondent was produced . 
under arrest and that he was remanded to custody. There is also the order passed - 
by tlie Magistrate' who ultimately closed the proceeding against the respondent.’ 
The order-sheet clearly shows that no officer %vas prepared to undertake responsibility 
of having directed the arrest of the respondent. The Circle Inspector pleaded that 
he acted under the orders of the appellant and the appellant pleaded that he acted 
under the orders of tlie Deputy Commissioner. The last-named officer denied that 
he had given any such authority to the appellant. At no stage of the proceeding, 
which ultimately ended in the order dated 31st May, 1950, • was it even suggested 
that the appellant had in exercise of the powers under section 190' of the Code of 
Criminal Procedure taken cognizance of the offence under section 436, Indian Penal 
Code against the respondent and had directed that he be arrested. The infor- 
mality of tlie letter Exhibit-A under which the Circle Inspector of Police was directed 
to arrest also lends some support to this inference. Absence of a plea that cogni- 
zance was taken' of an offence against the respondent, viewed in the light of the ad- 
mission made by the appellant that he had not taken cognizance of the offence 
against the respondent, butbad acted merely in pursuance of the direction given by die 
Deputy Gommissioiier, and the subsequent proceedings taken against the respondent, 
establish that the arrest of the respondent was not made pursuant to the order made 
by a Magistrate in the discharge of his judicial duty. If, after taking cognizance 
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ofthc offence, the appellant iiad ordered that the respondent be arrested, no 
enquiry whether the appelhnt entertained a iona fJe belief in the exercise of 
his jun'diction could be made, for the power to issue a warrant for the arrest of a 
person %vho was reported to be or suspected to ha\c commuted an offence and for 
whose arrest a warrant could issue, was within the jurisdiction of the hfagutrate 
Ihe appellant held two off ces— one an executive office and the othcrajudr 
cial office He pJc<.ded protection against die Jiabdity arising out of hu action sub* 
stantially on the grourd that he acted m the discharge ofhis duty under the direction 
given by hi' superior officer In so pleading he was rcljing primarily upon his 
executive office The Court of First Instance and the High Court have come to the 
conclusion that the appellant had “ acted recklessly and maliciously ’ in arresting 
the respondent That conclusion is based upon appreciation of evidence and has 
not been challenged before us As a Judicial Officer the appellant has no protcc 
tion, becauscheisnotshowntohaveactedmorderingthat the respondent be arres- 
ted m the discharge of the duties of his office as a hfagistrate 
The appeal therefore fails and is dismissed with costs 

V S J/i/val dimwti 

THE SUPREME COURT OF INDIA 
(Crvil Appellate Jurisdiction ) 

Pbrse.vt — K SuBDA Rao, Raoiiubah Daval, J R Mudiiolkar, R S. 
Baqiawat Arm V RAUASWAitr, JJ 

The Mom Mercantile Bank Ltd , by Official Liquidator , . ApptllanU* 
a, 

The Umon of India ... Rtspotitri 

CtmiJM Act {IX Asmmde4fyliidiatCMilrart{AntnAnM) Atl ( 1930 ) tfrtmu 172, 17t 
I B(^Pltadgt Otitis nttfti hj dxmttit tit mi at a rttiu^ tttnfl—l/ nntd t* tali^ natit iy euwr iy 

treasfir ^Ihi Jtetninis «/ 1 tit rtprtUHl*^ tit gMdt^Eatianrmai tif ratiMy rntipt at umtiyfat Afrcam wait 
ta ihi turner e/gaods^t/apfraUf at apUifta/lhtgociumtTtiiy lit rttlwey itenpi'^Itighi tf tuck tniatittlo 
tu ihttathD^/triwn^lttfytfgtoit—Miatitnt/iamaga 

mijonty (w th J /£. Afalhalkar otA V Reatttoamt JJ iustn-aig) , A valid pledge ofgoodi 
eould becrealed hy theoMTier crifaegoodsbj'tnntfem/igdocuamli cTmIe npraesi rg iJesaxl 
goods. It would not be correct to uy that by the amendment of letlion 178 of the Contract Act by the 
Indian Contract (Amendment) Act, 1930 ibeLegulature has tales away tlenghtofas owner of goods 
to pledge the same by (be transfer of documents of (itle to tie said goods A cartful smitny of 
section 173 of the Contract Act as amended ml^O and the other relevant piovuions tl<erecf 
indicates that the section aarumes thepowerof an owwer topleOge goods by trarafeTT rgdocunenlt 
of title thereto and extends tl e power even to ameieant le egeni The general rule is expressed by 
the inaaifflwisa dll filed asaiUiil it noonecanconveyabeiiertitlethanwhathehad Totha Tn aii m , 
to facilitate mercantile transactions the Indian law has graf cd some exceptions in favour tileaa 
/iiipledgeesbytransferordocuinentsofudefioRipenom wheiherowners of goods or tleirnercan- 
tOe agents who do not possess the full bundle of rights of owners) ip at the time the pledges are made 
ToeonferangbttoefTcctavalidpIedgebytransrerofdocummuoftillereUungto goodfon owners 
of the goods with defecU in Utle and mercantile agmis and to deny it to the fullosvnen thereof ij to In- 
troduce anmeongruiiy m to the Contract Act by consCrucuon. On the o J ex hand, the real Intention of 
the Legulamre will be earned out i/ihe said right is eenrededloihe full Owner of goods and extended 
by the construction to owners with defects m title or the r tsercaotTe agents. 

Under Cue Contract Act deLi-eryorgoodsbyoneperson to another under a ecntraei at security 
for payment of a debt IS a pledge. Ordnarily delivery of tang ble property If essental to a true 
pledge , but where the bw recognises thaiddmry of Urghle t)tabcJ imoSes a transfer ofpoweauon 
of the property symbolised suchatymbolicpoisessiooukestLepUceofpJyMcal del very Arailway 

receipt It docum-nt of ude to goods covered by it anda transfer of the said document for comderation 

cfF-cu a cosstrucuve delivery of the goixls covered hyil. Aaownerof goods can therefore isalea 
valid pledge of tl em by transf-mrg the raBway rcee p« represeniirg the said goods. 


CAs. Nos. 474 and 475 of 1«<3 


3rd blanb, 19C5r 


H] MORVI MERCANTILE BANK LTD. V. UNION OF INDIA {Sltbba Rao, /.). 7 

Where a firm executed a promissory note ajid ako endorsed some raihs'ay receipts in favoirr of a 
bank on the security of which the bank advanced a loan of Rs. 20,000. 

Held, the three transactions, namely, the advancing of loan, the execution of the promissory note 
and theendorsement of the railway receipts, together formed one transaction and their combined effect 
was that the bank would be in control of the goods till the debt was discharged. Hence the firm by 
endorsing the railway receipts in favour of the bank for valuable consideration created a valid pledge 
of the goods covered by the said receipts. Tlie bank as pledgees of the goods was therefore entitled to 
sue the railway for non-delivery of the goods covered by the receipts. 

Under section 180 of the Contract Act a pledge being a bailment of goods as security for payment 
of a debt, the pledgee will have tlie same remedies as the osvner of the goods would have against ^ 
third person for deprivation ofthe said goods or injury to them. If so, the bank in the instant case 
would be entitled to recover the entire value of the goods amounting to Rs. 35,000 as damages from 
the raihvay and not only the amount of Rs. 20,000 secured under the pledge. 

"P-iT Mudholkar and Ramaswam<,jy. — ^Under the English law, in the case of documents of title 
other than bilk of lading, a pledge of the documentsis merely a pledge of the ipja corpora of them, for 
the transfer of the documents does not change the possession of the goods unless the custodian (carrier 
warehouse man or such) was notified of the transfer and agreed to hold in future as bailee for the 
pledgee. After the passing of the Indian Contract (Amendment) Act, 1930, the legal position with 
regard to the pledge of railway receipts is exactly the same in Indian law as it is in English law and 
consequently the ow.ier of the go ads cannot, pledge the goods represented by the railway receipt 
unless the railway authorities are notified ofthe transfer and they agree to hold the goods as baile 
for the pledgee. 

There are no rights created merely by reason of the endorsement of a railway receipt between 
the endorsee and the railway company which has issued the railway receipt to the consignee, the 
only remedy ofthe endorsee being against the endorser. The endorsee may bring an action as an 
assignee of the contract ofearriage but then the assignment has to be proved as in every other case 
It is true that by reason section 137 of the Transfer of Property Act the provisions relating 
to the transfer of an actionable claim do not apply to a railway receipt and the assignment 
need not be in any particular form, but a railway receipt is not like a negotiable instrument. It is 
al>o apparent that subject to the exceptions mentioned in sections 30 and 53 of the Sales of Goods 
Act, 1930 and section 178 of the Contract Act, 1872, its possessor capnotgive a better title 
to the goods than he has. The negotiation of the railway receipt may pass the property in the goods, 
but it does not transfer the contract contained in the receipt of the statutory contract under section 
74-E of the Railway Act. Negotiability is a creature of statute or mercantile usage, pot of judicial 
decisions apart from either. So, in the absence of any usage of trade or any statutory provision to 
that effect, a railway receipt cannot be accorded the benefits which flow from negotiability under ihe 
Negotiable Instruments Act, so as to entitle the endorsee as the holder for the time being of the docu- 
ment of title to sue the carrier, the railway authorities, in his own name. If the claim of the plaintiff 
is as an ordinary assignee ofthe contract ofearriage, then the plaintiff hastoprovethe assignment in 
his favour. An endorsement made by the consignee on the lace of the railway receipt requesting the 
railway company to deliver the goods to the endorsee merely conveys to the railway that the person 
in whose favour the endorsement is made b/ the consignee is constituted by him a person to whom he 
wishes that delivery of the goods should be made on his behalf. 

Appeal from the Judgment and Decree ‘dated 10th January, 1958 of the Bombay 
High Court in Appeal No. 375 of 1953. 

J. C. Bhatt and B. R. Agarwala, Advocates and K. H. Puri, Advocate 
for Mis. Gagrat & Co., for Appellants (In G.A. No. 474 of 1962) and Respondent 
(In G.A. No. 475 of 1962). 

J^tren De, Additional Solicitor-General, (jV. D. Karkhanis, Advocate, B. R. & K. 
Achar, Advocate for R. JV. Sachthey, Advocate witli him), for Respondent (In G.A. 
No. 474 of 1962) and Appellant (In G.A. No. 475 of 1962). 

The Court delivered the following Judgments — ■ 

Suhba Rao, J. {On behalf of himself , Raghubar Dayal, and Bachawat, JJ.:— 
On 4th October, 1949, M/s. Harshadrai Mohanlal and Co., a firm doing business 
at Tliana, Bombay, hereinafter called ^the firm, entrusted 4 boxes alleged to have 
contained menthol crystals to the then G-I.P. Railway for carriage from Thana to 
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Okhla near Delhi under a raihs'ay receipt boring No. 233/27. On llthOctober, 
1949, the firm consigned 2 more such boxes to Okhia from Tliana under 2 railway 
receipts bearing Nos 233/35 and 233/36 All the said 6 boxes were marked with 
the name of the said firm and were consigned to “ self”. The said firm endorsed 
the relevant railway receipts in favour of Morvi Mercantile Bank Ltd., hereinaficr 
called the Bank, against an advance of Rs. 20,000 made by the Bank to the firm. The 
said consignments did not reach Okhia. The railway company ofiered to deliver 
certain parcels to the Bank, but the Bank refused to take delivery of the same on Uie 
ground that they were not the goods coiuigned by the firm. As the raili^ay failed 
to dcln cr the boxes, the Bank, as the endorsee of the said railtvay receipts for valua* 
able consideration, filed Civil Suit No. 50 of 1950 m tlic Court of the Civil Judge, 
Senior Division, TTiana, against the Union of India through the General Manager, 
CCTtral Railway, Bombay, for the rccovry of Rs. 35,500, being the value of the g(^s 
contained m the said consignments as damages. The defendant in the written 
statement averred that on 1st February, 1950, the railway company ofTcred to deliver 
all the consignments to the Bank, but the latter wrongfully refuse to take delivery 
of the same on the ground that the consignments were not Identical to the ones 
consigned from Tliana ; it put the plaintifT to strict proof of the allegation that the 
consignments contained menthol crystals as alleged or that the aggregate value of 
tlic said consignments was Rs 35,500 or ihat'AcTailway receipts were endorsed in 
favour of the plaintiff for valuable consideration. 

The learned Civil Judge found as follows : (i) The boxes consigned by thefirm 
contained menthol crystals and by the wrongful conduct of the employees of the rail, 
way administration the contents of the boxes were lost ; (a) the said consignments 
were not offered for dehv cry to the Bank, but what was offered were different consign* 
ments containing caustic soda ; (3) the relevant railway receipts were endorsed 
by the firm in favour of the Bank for valuable consideration ; and (4) the Bank, as 
endorsee of the railway receipts, was not entitled to sue the railway company on the 
railway receipts for loss of the conugiunents. On those findings the suit uled by the 
Bank was dumissd with costs. The Bank prefessed an appeal to the High Court 
ag^nst the decision of the learned Civil Judge, being First Appeal No. 375 of 1953. 

The appeal was heard by a Division Bench of the Bombay High Court, consist* 
ing of J.C. Shah and GoklJe, JJ. The learned Judges agreed with the learned Qvil 
Judge on the first 3 findings ; but on the 4th finding they took a different view. 
They held that the Bank, as endorsee of the said railway receipts, was entitled to 
sue for compensation for (he loss suflered by it by reason of the loss of the consign- 
ments, but, as pledgees of the goods, it suffered the loss only to the extent of the Joss 
©fits security. On that view, iheleamedjudgcsgavca decree to the Bank for a sum 
ofRs. so,ooo advanced by it with interest and proportionate costs in both the Courts. 
The plaintiff as well as the defendant preferred, by certificate, cross appeals to this 
Court. 

Learned Additional SoUdtor Genera! raised before us the following points : 
( 1) In law tlie endorsement of a raihray receipt docs not constitute a pledge ; (2) 
anendonementofa railway receipt for consideration constitutes at the most a piccige 
of the railway receipt and not the goods covered by it, and, therefore, in the present 
case the Bank acquired oniy a right to receive the goods covered by the relevant 
receipts from tlie railway ; and (3) if the endorsement of the railway receipts does 
not constitute in law a pledge of the goo^, the Bank has no right to sue for compen* 
sation, as, Uiough the proprietary right in Uie goods was transferred to it, the right 

to sue under the contracts did not pass to st. 

The decision on the first point depends upon the scope of the legal requirements 
to constitute a pledge under the Indian Iav». 'Dial calls for a careful irrutiny of 
all the relevant provisions of ifie Indian Contract Act, the Indian Sale of Goods 
Act and the Transfer of Property Act, for tliclr combined consideration yields the 
answer to the problem raised. 
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Under the Contract Act, delivery of goods ]jy one person to another under a 
contract as security for pa>Tnent of a debt is a pledge. Ordinarily delivery of 
tangible property is essential to a true pledge ; but where the law recognizes that 
delivery of tangible symbol involves a transfer of possession of tire property symboliz- 
ed, such a symbolic possession takes tlie place of physical delivery. Ths short but 
difficult question, therefore, is whether the Indian law equates the railway receipts 
with_ the goods covered by them for the purpose of constituting delivery of goods 
within the meaning of the Contract Act. Before the amendment of section 1 78 of 
tlte Contract Act and the passing of the Sale of Goods Act, 1930, the scope of railway 
receipt vis-a-vis the goods covered by them came up for consideration before the 
Judicial Committee in Ramdas Viihaldas Durbar v. S. Amerchand & Co.’’-. The 
head-note of that case succinctly gives the follo^ving facts ; Sellers of cotton con- 
signed it to the buyer in Bombay, and forwarded to him receipts issued by tlie rail- 
way company ■which had undertaken the carriage. The receipts provided that they 
should be given up at the destination by tlie consignee, and that if he did not 
himself attend to take delivery he must indorse on the receipt a request for delivery 
to whom he wished it to be made. The evidence showed that similar receipts, 
for cotton were used in the ordinary course of business in Bombay as proof of the 
possession and control of the goods therein referred to, or as authorising the holder 
to receive or transfer the goods. Tire consignee indorsed and delivered the 
receipts as security for advances made ^ecifically upon them in good faith. The 
sellers sought to stop tlie cotton in transit. The Judicial Committee held that 
the railway receipts were instruments of title within the meaning of the Indian 
Contract Act, 1872, section 103, and that the sellers were therefore not entitled to 
stop the goods except upon paynnentor tender to the pledgees of the advances made 
by them. This decision lays down 3 propositions, namely (i) the railway receipts 
in question in that case were used in the ordinary course of business in Bombay 
as proof of possession and control of the goods therein referred to, or as authorising 
the holder to receive or transfer the goods ; (ii) such railway receipts ivere dociunents 
of title and a valid pledge of the goods covered by the receipts could be made under 
the Contract Act, before it was amended in 1930, by endorsing and delivering the 
same as security for advances made to the owner of die goods. It may be noticed 
at this stage that under the Contract Act before it was amended in 1930 there was 
no definition of the expression “ documents of title,” but there was one in the 
Indian Factors Act (XX of 1844) which, with certain modifications, made the 
provisions of the English Factors Act, 1842, applicable to British India. The last 
mentioned Acts defined the expression “ documents of title to goods ” as including 
any bill of lading dock-warrant, ware-house keeper’s certificate, tvharfinger’s 
certificate, warrant or order for the delivery of goods and any other document used 
in the ordinary course of business as proof of the possession or control of goods, or 
authorising or purporting to authorise, either by endorsement or by delivery, the 
possessor of the document to transfer or receive goods thereby represented. Railway 
receipt was eo nomine not included in the definition. But the Pri'vy CouncU, on the 
basis of the evidence adduced in that case, brought the railway receipts under that 
part of the definition describing generally the documents of title to goods. It may 
also be noticed that the Judicial Committee, though its attention was called to the 
provisions of sections 4 and 137 of the Transfer of property Act, preferred to decide 
that case de hors the said provisions. In the Explanation to section 137 of the 
Transfer of Property Aet, 1882, which -was introduced by the Amending Act II of 
1900, the definition of the expression “mercantile document”^ is practically 
the same as that foimd in the Indian Factors Act noticed by the Judicial Committee 
in the decision cited supra, with the difference that it expressly includes therein 
railway receipt. Under section 4 thereof, the Chapter and the sections of the Act 
shall be taken as part of the Indian Contract Act, 1872. In 1930 Parliament 
in enacting the Indian Sale of Goods Act, 1930. presumably borrowed the d^nition 
of “ documents of title to goods ” from the Indian Factors Act and the English 
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Factors Act noticed by the Judiaal Committee, but expressly included in the 
definition the railwa> receipt This indicates the Icgislaiuc intention to accept 
the mercantile usage found by the Judicial Commiltee in Jiemdas VilfolJas Durber \ 
S Arntrehand Lo * The same dcflniuon was incorporated by reference in the 
to section 17a of the Contract Actasamended in the jear 1930 This 
definition is also in accord with the definition of “ mercantile document of title to 
goods” in the Explanalio'i to section 137 of the Transfer of Property Act The 
Judiaal Committee had another occasion to consider the question of pledge of 
raihvay receipt m Official Assignee of Madras v AlericonhU Sank of India, Ltd • The 
facts m that case svere as follows The msoUents did a large business in ground* 
nuts, which they purchased from the up-country growers , the nuts were then 
despatched by rad and arrived m Madras by one or other of the two raihs'ap, the 
Madras and Southern Mahratta Railway or the South Indian Railway Under 
an arrangement between the said Railways and the Madras Port Trust the consign- 
ments of nuts when received were deposited in the godowns of the Madras Port 
Trust The general course of business vtas for the insolvents to obtain from the 
railway companies in respect of each consignment or wagon load a raih'^ay receipt 
The insolvents obtained loans from the respondent Bank after sending to the 
said Bank the railway receipts duty endorsed in blank and also after executing a 
promissory note for the amount and a letter of hypothecation \Vlien tlic goods 
arrived at the port, delivery was taken from the Port Trust against the railway 
receipts At the time the insolvents were adjudicated the bags of groundnuts 
in question in that case v/ere either m transit on the railway or in the transit sheds 
or godowns of the Port Trust On those facts, the mam question was v^hether 
the pledge of the raihvay reccipGs was a pledge of the goods r^resented by them or 
merely a pledge of the act al documents If there i\-as a valid pledge before the 
msoKency the Bank would be entitled to receive die amount realised by tiie sale 
of the goods , if not the Offiaat Assignee would be entitled to it The Judicial 
Committee, wer considering its earlier decision m Remdas Vilhaldas Duthar i tist^ 
and all the relevant provisions which we have noticed earlier, came to the Con 
elusion that there was a valid pledge of the goods represented by the receipts It 
may be noticed that tins dceuion also turned upon the relevant provisions of the 
Contract Act before its amendment in 1930, though at the time the dcaiion was 
made the amendment came into force On the question whether a pledge of a 
document is a pledge of the goods as distinct from the document, the Judicial 
Gommictee observTd 


TTitir Lordthips LTlchw m lh« pmrnt case see no reaioji for ^ving a d nerent meanirg to 
iBe term ^doeumenu of title to goodi) in section 178 from that given to il e icnm in scctiora 102 
and 103 , in add t on a ra tway receipt is ipeciricalty m luded in t! e definit on of mercantile 
donunent ofutleiogoodi bysecuon 137 of ihe Transfer ofFroperty Act 1832 vhich,in virtueef 
section 4 of the Act is to be taken as part of the Contract Act ai being a section reUtmg to eon 
tracis. A railivay receipt is now included m ihedefmnitin of documents of title to goods in section 2, 
subjection (4) of the Indian Sale of Goods Act 1930 


On the construction of the expression “person’ in section t-jR of the Contract 
Act, It was argued that the said ei^ression took m only a mcrcantifc agent and that 
the law m India was the same as in Cngland Rejecting that plea, the Judicial 
Committee remarked at page 436 thus 


"Their Lordihipididnoiin that cas- seeanyimprobvb lityintJie Indian LegnUture liaving 
taken ilie lead in a legal reform. 

It may wen have seemed that 11 was irapon Ve to Justify a mtnction on the owner’s power to 
pledg- which was not impoied on ihe like powers of »hc mercanule agent. T1 e sani» observation 
niywrllb" true i-i regard to the words now tmngconudered n ereaaonablenenofanys ichcliange 
inth'lawuw lliUjitraieJby tl eficuoftheiiraenteav wl ere it wai clearly Intended to plolge 
the goods not m-re!y the railway receipts, and th» fespo-idenU have pi d m cash the advances tl ey 
made on that foot ng In these ciicuanUnces is would be md-td a hardilup that tfey slould 
lose Ihcir security " 


1 (19161 L.R 43IA I6( 31 M L.J 511 Mvl 181 

2 (1931).L.R. 61 1 V 416, 432 I LR. 58 
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These pregnant observations show that there is no justification for tlae distinction 
that is being maintained in England between a pledge of a bill of lading and the 
pledge of documents of title other than a bill of lading. The Judicial Committee 
in this decision clearly laid down, after noticing all the relevant provisions of the 
Contract Act, the Transfer of Property Act and the Sale of Goods Act, that railway 
receipts were dociunents of title and the goods covered by the documents could be 
pledged by transferring the documents. Tlus decision is in accord with the view 
expressed by us on a fair reading of the said provisions. 

Even so, it is contended that by the amendment of section 1 78 of the Contract 
Act in 1 930, the Legislature has taken atvay the right of an o^vner of goods to pledge 
the same by the transfer of documents of title to the said goods. Under the old 
section “ a person ” \vho was in possession of any goods etc. might make a valid 
pledge of such goods, whereas under the present section “ a mercantile agent,” 
subject to the conditions mentioned therein, is authorized to make a pledge of the 
goods by transferring the documents of title. Therefore, the argument proceeds, 
a person other than a mercantile agent cannot make a valid pledge of goods by 
transferring the documents representing the said goods. This argument appears 
to be plausible and even attractive ; but, if accepted, it will lead to anomalous 
results. It means an owner of goods cannot pledge the goods by transferring 
the documents of title, whereas his agent can do so. As the. Privy Council pointed 
out it is impossible to justify a restriction on the owner’s power to pledge tvhen 
there is no such restriction imposed on the like potrers of a mercantile agent. A 
careful scrutiny of section 1 78 of the Contract Act and the other relevant provisions 
thereof indicates tliat the section assumes the power of an owner to pledge goods by 
transferring documents of title thereto and extends the power even to a mercantile 
agent. A pledge is delivery of goods as security for payment of a debt. If a railway 
receipt is a document of title to the goods covered by it, transfer of the said document 
for consideration effects a constructive delivery of tlie goods. On that assumption 
if tve look at section 1 78 of the Contract Act, the legal position is apparent. The 
material part of section 178 of the Contract Act reads : 

“ Where a mercantile agent is, wth the consent of the o^vner, in possession of goods or tlie docuJ 
ments of title to goods, any pledge made by him, when acting in the ordinary course of business of a 
mercantile agent, shall be as valid as if he were expressly authorised by the owner of the goods to make 
the same ; provided that the pawnee acts in goods faith and lias not at the time of the pledge notice 
that the pawnor has not authority to pledge.” 

The section emphasizes that a mercantile agent shall be in possession of documents 
of title with the consent of the owner thereof; if he is in such possession and pledges 
the goods by transferring the documents of title to the said goods, by fiction, he is 
deemed to have been expressly authorized by the owner of the goods to make the 
-'same. The condition of consent and the fiction of authorization indicate that he is 
doing what the owner could have done. So too, section 30 of the Indian Sale of 
Goods Act discloses the legislative mind. The relevant part of the said section reads : 

“Wliere a person, having sold goods, continues or is in possession of the goods or of the doerments 
of title to the goods, the delivery or transfer by that person or by a mercantile agent acting for him, of 
the goods or documents of title under any sale, pledge or other disposition thereof to any person receiv- 
ing the same in good faith and without notice of the previous sale shall have the same effect as if the 
person making the delivery or transfer were expressly authorised by the owner of the goods to make 
the same.” 

This sub-section shows that a person who sold the goods as well as a mercantile 
agent acting for him can make a valid pledge in the circumstances mentioned therein. 
If an owner of goods or his mercantile agent, after the owner has sold the goods, 
can make a valid pledge by transferring the documents of title to the goods, it would 
lead to an inconsistent position if we were to hold that an owner who has not sold 
the goods cannot pledge the goods by transferring the documents of title. Sub- 
section (2) of section 30 of the Indian Sale of Goods Act relevant to the present 
enquiry reads ; 

” VVhete a person, having bought or agreed to buy goods, obtains, rvith thecoxisejit of the seller 
possession of the goods or the documer.ts of ti tie to the goods, the delivery or transfer by that person or 
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actmgfor him, of the good* ordocumejiu kdtieunder any lale, pledge or other 
Q^mon iLereoi to any person recempg the same lA good faith and wiil.out notice of any hen or 

ottierngntortheongirulsellermrespectofihegoodssh-'vllhavecffcctasifsuch hen or right did 


This sub section clearly recognizes that a buyer or liis mercantile agent can pledge 
pods by transferring the documents of title thereto , it protects a hona fide pledgee 
from the buyer against any claim by the original otvner based on the lien or any 
other right still left in him. If the ov,'ner — the purchaser becomes the owner— 
cannot pledge the goods at all by transfer of documents of title, the protection gnen 
under sub-section (2) of section 30 of the Sale of Goods Act to a bona fide purchaser 
Js unnecesja/y. The Taaterial part ofsectian 53(1) of theSaleof Goods Act zeaAs: 

to the provMioni of this Att, ihc unpaid seller’s right of lien or stoppage in transitu 

not attectw by any sale or other di^oiiiion of the goods which the bttVCT may have made, imltti 
the seUer haj assented thereto 

Priwded that where a document of title to goods has been issued or lawfully transferred to any 
pmw as buyer or owner of the goods, and that person transfers the documents to a person who takes 
in goods faith and for cornideratiofi, then, if such last mention^ transfer was by way 
ofsale.theunpaidseller'snghtonienorstoppagein transit is defeated, and, if such last mtnuoned 
transfer was by way of pledge or other disposition for value, the unpaid leOen’ right of lien or *top. 
page in transit can only be exercised nif^eci to the rights of the transferee 

The sub-section protects a bona fide pledgee from an owner against any rights 
still subsisting m his prcdccessor-in-totercst. This assumes tliat the ostner can 
pledge the goods by transfer of the relevant damments of title. The said sections 
embody statutory cjcceptions to the general rule that a person cannot confer on 
another a liigher title than he possesses. 

The argument that section 178 of the Contract Act, as amended in 1930, 
restricts the scope of the earlier section and confines it only to a mercantile agent was 
noticed by the Judicial Committee in Official Assignee oj Madras v. Mmanhle Sank e/ 
India, LldA and it obsen'ed Uierein : 

“The Indan Legislature may well have apnreaated In 1872 ihe exigencies of business even 
though in 1930 they recanted Orpertapsibeyaidnotapprrnaterullyiheefrectofiheaetu.il words 
of the section “ 

These observations indicate that the Judicial Committee did not etpress any final 
opinion on the construction of the amended «ection 178 of the Contract Act as the 
question in the appeal before it related to the unamended section. Further, it did 
not notice the other sections referred to earlier which throw a flood of light on the 
true meaning of the terms of section 178 of the Contract Act, as it now stands. 
This conclusion also accordsvvilh the view expressed by Bachawat, J., in Commissioner 
for the Port Trust 0/ Calcutta Central Trading Corporation LtdA 

The Indian decisions cited at the Bar do not deal with ihe question’whether a 
valid pledge of goods can be efTected by transfer of documents of title, such as a 
railway receipt, representing the goods; the>' Mere mainly coneemed with the 
question whetlicr an endorsee of a railway receipt for considcrau'on could maintain 
an action on the basis of the contract embodied in the said receipt , see Th Fum 
of Dolalrain Dwarkdas Tie Samhdjr Baroda and Central India Rodieoj Co.* ; Shah 
MuljiDeojt V. Union of India*, Corrmissioner Jar the Port Tmt of Calcutta y. . General 
Trading Corporation Lid.*, and Union of India \. Taherah*. These rabc a larger 
question on which there is a conflict of opinion. In the view we have taken on 
the question of pledge, it Is not necessary to express our opinion thereon in these 
appeals. 

The law on Uie subject, as we conedve it, may be stated thus 1 An owner of 
goods can maLe a valid pledge of them Iqr transferring the railway receipt repre’ent- 
mg the said goods The general rule is expressed by tlie maxim nemo dst <pod 
noniusbel, i.e., no one can convey a better title tfianviliat he had. To this maxim. 


1. W; Z.R. Ci JJL 4JB, 422 ■ J L.JL 58 3 /J9J i) I I*R, 33 Horn. 639 

il*d. 181 I CS ^rL.I 26. *. Air 1937 31. 

2. A.r.R. litO! Cal 290. 5 119KJ 58 Dorn. L.R- 630 



1 ^ 


ilj jioRVI jteRCANriLE BANfe LTD. V. UNION OF INDIA {Subha Rao, J.). 

to facilitate mercantile transactions,, the Indian la^v has granted some ^ceptions, 
in favour of bona fide pledgees by transfer of documents of title from persons, whether 
on-ners of goods or their mercantile agents who do not possess the full bundle of 
rights of otvnership at the time the pledges are made. To confer a right to effect 
a valid pledge by transfer of documents of title relating to goods on openers of the 
goods ^vith• defects in title and mercantile agents and to deny it to the full owners 
tlicreof is to introduce an incongruity into tire Act by construction. On the other 
hand, the real intention of the Legislature will be carried out if the said right is 
conceded to the full otracr of goods and extended by constniction to otvners \v'ith 
defects in title or their mercantile agents. 

We are glad that, on a reasonable construction of the material provisions of 
the relevant Acts, \\'c have been able to reach this conclusion. To accept the 
contentions of the respondents to the contrary would be a retrograde step and w'ould 
paralyse tire entire mechanism of finance of our internal trade. In this vast country 
where goods are carried by railway over long distances and remain in transit for 
long periods of time, the railway receipt is regarded as a symbol of the goods for 
all purposes for wlxich a bill of lading is so regarded in England. 

The next question is whetlier the plaintiff would be entitled to recover the full 
value of the consignments amounting to Rs. 35,50a or, as the High Court held, 
only the amount of Rs. 20,000 with interest, i.r., the amount secured under the 
pledges.' The answer to this question depends upon the construction of section 180 
of the Contract Act. It reads ; 

“ If a third person wongfully deprives the bailee of the use or possession of the goods bailed, ot. 
docs them any injury, the bailee is entitled to use such remedies as tlico^vner might have used in the 
like case if no bailment had been made ; and either the bailor or the bailee may bring a suit against 
a third person for such deprivation or injury.” 

Under this section, a pledge being a bailment of goods as security for payment of a 
debt, the pledgee will have tlie same remedies as the otvner of the goods tvould have 
against a third person for deprivation of the said goods or injury to them. If so, 
it follows that the Bank, being the pledgee, can maintain the present suit for the 
recovery of the full value of the consignments amounting to Rs, 35,5oo. 

The last question is whetlier the Bank was tlie pledgee of the goods or was only 
the pledgee of the documents of title whereundcr they could only keep the documents 
against payment by tlie consignee as contended on behalf of the Railway. The 
firm borrowed a sum of Rs. 20,000 from the Bank and executed a promissory note. 
Exhibit 104, dated 6th October, 1949, in its favour. It also endorsed the raihvay 
receipts Nos. 233/27, 233/35 and 233/36 in favour of the Bank. The Accountant 
of tlie Bank deposed that die railway receipts were endorsed in fai'our of the Bank, 
which had advanced the said amount to the firm on the security of die said railway 
receipts. The evidence of this witness was not cliallenged in the High Court. 
The Bank advanced a large amount of money to the fii-ni. The three transactions, 
namely, the advancing of loan, the execution of the pronmsory note and the endorse- 
ment of the raihvay receipts, together form one transacdon. Their combined effect 
is that the Bank would, be in control of the goods till the debt was discharged. 
This is a well known praedee followed bj' Banks. The Judicial Committee both 
in- Ramdas Vithaldas Durbar v. S. Amerchand <£? Co A, and the Of Jicial Assignee of Madras v. 
The Mercantile Bank nf India, Ltd.-, held that such a transaction was a pledge. We, 
therefore, hold on the facts of this case diat the firm by endorsing the railway receipts 
in favour of the Bank for consideradon pledged the goods covered by die said 

receipts to the Bank. _ . • 1 1 

In this vieiv it is not necessary to express our opinion on die question whether 
if die transaction was not a pledge of the goods, the Bank iv'ould be^ endded to sue 
on the basis of the contract entered into between the fiim and the Railway. 

No other quesdon was raised. In the result. Civil Appeal ^o. 474 of 1962 
filed by die Bank is allowed ; and Ciwl Appeal No. 475 1962 filed by die Raihvay 

is dismissed The plaindff’s suit is decreed ivith costsUhroughout. ^ 


1. (1916) L.R. 48 I.A. 164: 31 M.L.J. 541. 181 : 68 M.L.J. 26. 
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Rmaszcmi, J.— (On behalf of J. R. Mudholkar, J., and himselfj. We regret 
vfe are unable to agree tvith the judgment pronounced by our learned Brother 
Subba Rao, J. 

On 4th October, 1 949, M/s. Harshadrai Mohanlal & Co. (hereinafter referred 
to as the firm) entrusted 4 boxes containing “ menthol crj-stal ” to the then GJ-P. 
Railway for carriage from Thana railway station to Okhia near Delhi. On 1 Ith 
October, J949, the firm consigned a more boxes also alleged to have contained 
“ menthol crystal ” to Okhia from Thana railway station. The Railway Receipts 
issued ^vere numbered 333/27, 233/35 *33/36. All the six boxes were consigned 

to “ self.” It is alleged that the Railway Receipts svjth regard to these six boxes 
were endorsed in favour of Morvi Mercantile Bank Ltd. (hereinafter referred to as 
the plaintifT-bank) against an advance of Rs 20,000 by the plaintiff-bank on security 
of the Railway Receipts. The G I.P. Railway offered to deliver the boxes at Okhia 
railway station but the plaintiff-bank declined to accept the same alleging that 
the boxes were not those which were consigned from Thana station. The plaintiff- 
bank filed Civil Suit No. 50 of 1950 in the Court of the Civil Judge, Senior Division, 
Thana, claiming a sum of Rs. 35,000 as damages for breach of contract. ITie suit 
was contested by the defendants on the ground that identical boxes which were 
consigned by the firm at Thana were offered to the plaintiff-bank vvho declined to 
accept the same and the Raihray Administration had not committed any breach 
of contract and, therefore, the Union of India was not liable to pay any damages. 
The trial Judge held that the boxes consigned by the firm contained “menthol 
crystals ” and by the unlawful conduct of the employees of the railway administration 
the contents of the boxes were lost, but he took the view that the p/ainci/T-bank, as 
endorsee of the railway receipts, was not entitled to sue for compensation for Joss 
of the consignments In tabng that v lew the learned Civ il Judge followed a decision 
of the Bombay High Court in Sk^jt JJfianji & Co. v. AVM WtsUtn Railxeay Company'^. 
The Civil Judge accordingly dismbsed the suit by a j'udgment and decree dated 
15th January, J953. Against that decision the plainuffbank preferred an appeal 
to the Bombay High Court which confirmed the findings of tne Civil Judge that 
the Railway failed to dehver the boxes at Okhia and the boxes contained “menthol 
crystals.” The High Court also held that the plainliff-bank as assignees of the 
railway receipts vxas entitled tobringa suit for damages for breach of contract against 
the Union of India though the damages would be limited to the loss of its security. 
In taldng tlus view the Bombay High Court relied upon its previous decision in 
Tht Umon of India v. Taheralt Isajt*. 

The first question for determination in this case is whether there was a valid 
pledge of boxes of “ menthol crj-staJs ” in favour of the plaintiff-bank by endorse- 
ment on the railway receipts by the firm. 

In English Law a pledge arises when goods are delivered by one person called 
the “pledgor” to another person called the “pledgee” to be held as security for the 
payment of a debt or for discharge of some other obligation upon the express or 
implied understanding that the subject-matter of the pledge is to be restored to the 
pledgor as soon as the debt or other obligau'on in discharged. It is essential for 
the creation of a pledge that tlicre should be a delivery of the goods comprised Uierc- 
in In other words, a pledge cannot be created except by deliv cry of the possession 
of the thing pledged, either actual or constructiv e. It involved a baiiment. If the 
pledgorhad actual goods in his phpical possession, he could effect the pledge factual 
delivery ; but in other cases he could mve possession b> some symbolic act, such at 
handing over the key of the store in v>hich they were. If, hovxcver, the go^lv^e^c 
in the actual phj-siou possession of a third person, who held for the bailor so that 
in lav\’ his po«session was that of the bailor, this pledge could be effected by a change 
of the character of the possession of the third party, that is b>’ an order to him from 
the pledgor to hold for the pledgee, the change being perfected by the third party 
attorning to the pledgee, thus acknowledging that he thereupon hefd for the fatter. 

1 (I'Hj) 48 Bom.L.R. 633 5 A.IJI. 15*7 2 (1336; 53Ik>m.LJl. 650 
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There was thus a change of possession and a constructive delivery : the goods in the 
hands of the tliird party came by this process constructively in the possession of the 
pledgee. But -where goods were represented by documents the transfer of the 
documents did not change the possession of the goods, save for one exception, unless 
the custodian (carrier, warehouseman or such) -was notified of the transfer and 
agreed to hold in future as bailee for the pledgee. The one exception Was the case of 
bills of lading, the transfer of which by the law merchant operated as a transfer of 
the possession of, as well as the property in, tlie goods. This exception has been 
explained on the ground that the goods being at sea tire master could not be notified 
The true explanation was perhaps that it was a rule of the law merchant, developed 
in order to facilitate mercantile transactions, whereas the process of pledging goods 
on land w'as regulated by the narro-^ver rule of tlie common law. 

The position in English Law, therefore, was that in the case of delivery of docu- 
ments of title other than bills of lading, a pledge of the documents is merely a pledge 
of the ipsa corpora of them, for the transfer of* the documents does not change the 
possession of the goods unless die custodian (carrier, ivarehouseman or such) 
was notified of the transfer and agreed to hold in future as bailee for the pledgee. 
In Inglis V. Robertson and Baxter'^, it was held by the House of Lords that where goods 
are lodged in -warehouses in Scotland a pledgee of the goods must, to make effective 
all real rights which depends on the constructive delivery of die goods, gii'e nodee 
of the pledge to the -^varehouse-keeper. The Factors Act, 1889, enacts ; 

" Seclion 3. A pledge of the documents of title to goods shall be deemed to be a pledge of the 
goods ; and 

Secticn 1. ‘ For the puiposes of tliis Act’ (sub-section (5) ‘Tlie expression ‘pledge’ shall 
include an-y contract, pledging, or giving a lien or security on, goods, whether in ctnsideration of 
an original advance or of any further or continuing advance or of any pecuniary liability’.” 

Section 9 prescribes that the effect of delivery or transfer of the documents 
of title of the goods under any pledge etc., by a person who having bought the 
goods obtains -tvith the consent of the seller possession of the goods or documents 
of title, shall have the same effect as if the person making the delivery or transfer 
were a mercantile agent in possession of the goods or documents of title with the 
consent of the owner. Goods were stored by G, a domiciled Englishman, 
in a bonded warehouse in Glasgow, transferred into the name of G. as o^yner ; 
and that warehouse-keeper issued to G- delivery orders showing that the 
goods ^vere held to G’s. order ‘or assigns by endorsement hereon’. G. obtained 
a loan from /., an English merchant, and delivered to him in England 
a letter of hypothecaton stating that he deposited a part of the goods ^^ith 
him in security, witli power of sale, and G- endorsed and handed to / the deli- 
very warrants. I did not intimate or give notice of tlie right he had acquired to the 
warehouse-keeper. R. and B., claiming as personal creditors of G., arrested the 
goods in the hands of the -u arehouse-keeper and then raised an action against him 
in the Scottish Court claiming through the arrestment a preferable right thereto. 
It ^\'as held by the House of Lords that section 3 of the Factors Act, 1889, was merely 
intended to define the full effect of the pledge of the documents of title made by a 
mercantile agent, and that it had no application to the case of the pledge of the 
documentsof title by onein the position of G., who was not a mercantile agent tvithin 
the meaning of the Act ; nor was G. a pledgor within section 9 of the same Act. 
At pages 625 to 627 Lord Watson states : 

“I can see no reason to doubt that, by Scottish law as well as English, the indorsement and handing 
over of delivery orders in security of a loan, along svith a letter professing to hypothecate the goods 
themselves, is sufficient in law, and according to mercantile practice, (o constitute a pledge of the 
documents of title, whates'er may be the value and effect of the right so constituted. In my opinion, 
the right so created, whether in England or in Scotland, svill give the pledgee a right to retain the 
ifisa corpora of the documents of title until his advance is repaid. The crucial qustion in this case is 
whether the right goes farther, and vests in the pledgee of the documents, not zjus ad nm merely', but 
a real interest in the goods to which these documents relate. 

» • • . * * 

It was not disputed by the appellant’s Counsel, and it is hardly- necessary to repeat, that by the 
common law of Scotland the indorsation and hypothecation of delivery orders, although it may' give 
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the pledgee a nght to retain the dociaaents does not gni-c him any real right m the goods wbeh they 
represent He can only attain to that nght by presenting the delnery orders to the nisiod er hy 
whom they verc granted andobtainirgdehveryofthegODdsfromhixn or b) making such intimatioo 
ofhts nght to the custodier as will makeitthelegaldutyofthclattertohold the go^s for lum. Its 
right which insofarasitrelatestoihegoodsuintbenatureofayiu ad rm will be defeated if before 
he has either obtained delisery or given such intimation the goods are v*alidly attached in ileWah 
of tne custodier by a creditor of il e person for whom the custod er holds il cm 

The principle is reiterated by the House of Lords in Duhltn Citj DuliiUr Ltd \ 
Doherty^ in which the plaintiff advanced moneys to a distillery company on the 
security of manufactured tvhisjcy of the company stored in a ware house N’eithcr 
the company nor the excise officer could obtain access to the warehouse without the 
assistance of the other and the whisty could only be dclitered out on presentation 
to the excise officer of a special form of warrant supplied by the Crown On the 
occasion of each advance the company entered the name of tlie plaintiff in penal 
in their stock book opposite the particulars of the whisky intended to be pledged 
and delivered to the plaintiff (i) an ordinary trade invoice and (2) a document 
called, a warrant, which described the particulars of the whisky and stated that it 
was deliverable to the plaintiff or his assigns It was held by the House of Lords 
that the plaintiff was not entitled to a valid pledge on the wlusky comprised in the 
warrants At pages 843 and 847 of the Report Lord Atkinson states the Jaw on 
the point as Callows 

' As to the second quntion it was not disputed that accord ng to the law of England, and 
indeed ofScodand a contract to pledge a cpecifc chattel cstn tfovgh money be advanced on tVe 
faith of uunot in itselfsuiTicient to pass any tpcaal property in the chattel to the pledgee Delnrry 
a maddition absolutely necejsaiytocofnjdeceihe pledge butofcouneitismoughif iledelivcry 
be constructive oriymbobcal asitiscallra tnstead of actual 

The example of eomtnictive delivery frequently given u the del very of the ley of the store or 
house in which the goods have been placed , rat ibai u because in the words of Lord }{atdwscLe 
It u the way of coming at the possesion or to malceuieofthe tl ing , IFerdv Timer* 

Thcgjwng by tJ e owner of goodsofa del veryorder to lie warcLouseman does not uiloi 
aomepoutiveactbedoneunderii operatcasacoratnieiivedelveTy of tl e goods to wlith itreUtes 
MeEwaov Smlk* And the deliveiyof a wamni such as those delivered to ther^pondenl tn 
the present case 11 in the ordinary case acccordirg to Parke C , no more than an aclmowledg* 
aent by the warel ouseman that the goods are detvmble to the person named therein or to any 
one he may appoint The warel ouseman bolds ihe goods as il e agent of the owner until J e lus 
stiomed m some way to this person, and agreed to hold il e nootit for h m tl rn ard not till 
then does the warehouseman become a bailee for the Utter and then, and not till tl (71 is tl ne a 
constructive delivery of the goods. Tl e del very and rece pi of the warrant does not frr m amount 
to a delivery and receipt of the goods FetKav /hoe* , D ntcl v Bum* 

In OUT opinion, the position in Indian Law n not different Section 172 of the Con 
tract Act which defines a ‘ pledge ’ aflinns the English Common Law Section r 72 
states that ‘ the bailment of goods as security for payment of a debt or performance 
of a promise ” is called a “ pledge ’ The bailor ism this rase called the “ pawnor” 
and the bailee is called the ‘‘pawnee’ According to section 148 of the Contract 
Act “ a bailment IS the delivery of goods by one person to another for some purpose, 
upon a contract that they shall, v hen the purpose is accomplishct! be returned or 
othcnvise disposed of according to the directions of the persons delivering diem 
The person delivering the goodi is called the ‘ bailor ’ 1 he person to whom they 

are delivered IS called the ‘ bailee * Section 149 states tliat the delivery to the 
bailee mav be made by doing any thing whicli h« the effect of putting the goods 
in the possession of the intended bailee or of anyr person authorised to hold them 
on his behalf Reference should also be made to section 178 of the Contract 
Act, as It stood Iseforc the Indian Contract (Amendment) Act, 1930 The 
original «cction 178 states 

A^^rwtwho'isin p«sew.o*iof anygoods or ef a*ob U «r Ud g d<xl warrant wareLcice 
kecTW » cenificaie wEarhngrri eerlifirair orwamn'oroid'rfijrddrefry eT»nyo(}rrtJ«t-ci'iiitf 
title to gtvylj may mike » valid pWgr of Such goodsor dotvini*rB IVmided that tke pawxiee sc > 

1 LT (15H) A.C. 823 4 tfi M 4. \v 1J9 
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in good faith and under rirciimstances«'liit.h are not such as to raise a reasonabi e presumption that 
the pa\sTior is acting improperly : 

Provided also that such goods or documents have not been obtained from the lawful OKjicr, or 
from any person in lauTul custody of them, by means of an offence or fraud.” 

By the Indian Contract (Amendment) Act, 1930, the section was repealed and the 
subject-matter of that section is notv spread over the present sections 1 78 and 1 78-A 
of the Contract Act and section 30 of the Indian Sale of Goods Act. The new sec- 
tion 178 of the Contract Act states : > 

“ tATiere a mmanlUe agent is, m’th the consent of the owner, in possession of goods or the documents 
of title to goods, any pledge made by him, svhen acting in the ordinary course of business of a mercantile 
agent, shall be as valid, s if he were expressly authorised by the owner of the goods to make the 
, same ; prodded that t.ie paunee acts in goods faith and has not at the time of the pledge notice that 
the pasvnor has not authority to pledge. 

Explanation. — In this section the expressions ‘ mercantile agent ’ and ‘ documents of title’ shal^ 
have the meanings assigned to them in the Indian Sale of Goods Act, 1930.” 

Section 30 of the Indian Sale of Goods Act provides as follows : 

“30. (I) Whereapersop, having sold goods, continues or is in possession of the goods or of the 
doounents of title to the goods, the delivery or transfer by that person or by a mercantile agent 
acting for him, of the goods or documents of title under any sale, pledge or other disposition thereof to 
any person receiving the same in good faith and without notice of the previous sale shall have the 
same effect as if the person making the delivery or transfer were expressly authorised by the otvntr 
of the goods to make the same. 

(2) Where a person, havdng bought or a^eed to buy goods, obtains, with the consent of the seller 
possession of the goods or the documents of title to the goods, the delivery or transfer by that person 
Or by a mercantile agent acting for him, of t e goods or documents of title under any sale, pledge or 
other disposition thereof to any person receiving the same in good faith and tsithout notice of any 

lien or other right of the original seller in respect of the goods shall have effect as if such lien or right 
did not exist.” 

Section 1 78-A of the Contract Act states ; 

" 1 78-A. When the pawnor has obtained possession of the goods pledged by him imder a contract 
voidableundcrsection 19orsection 19-A,butthecontract hasnot been rescinded at the time of the 
pledge, the paumee acquires a goods title to the goods, provided the acts in good faith and without 
notice of the pawnor’s defect of title.” 

After the passing of the Indian Contract (Amendment) Act, 1930, the legal position 
with regard to the pledge of raihvay receipts is exactly the same in Indian latv as it 
is in English law and consequently the owner of the goods cannot, pledge the goods 
represented by the railway receipts in the present case unless the railway authorities 
are notified of the transfer and they agree to hold the goods as bailee for the pledgee. 

On behalf of the appellants Mr. Bhatt placed strong reliance upon the deci- 
sion of Official Assignee of Madras v. Mercantile Bank of India, Limited^, in which it 
was held that a railway receipt, providing that delivery of the consigned goods is to 
be made upon the receipt being given up by the consignee or by a person whom 
he names by endorsement thereon, is a document of title ivithin the meaning of the 
Indian Contract Act, 1872 (section 178 for which a new section was substituted by 
amending Act IV of 1930), a pledge of a railway receipt operated under the 
repealed section as a pledge of the goods. But this decision is not of much assistance 
to the appellants, because it was concerned with the interpretation and legal effect 
of section 178 of the Contract Act as it stood before the Indian Contract (Amending) 
Act (Amending Act IV of 1930). It was held by the Judicial Committee in that 
case that under the repealed section 178 the owner of the goods could obtain a loan 
on security of a pledge of the goods by the pledge of the documents of title. But 
it is significant to note that ■ section 178 has been amended by the Amending 
Act, 1930 and under the present section xtatutory pow’er to pledge goods or docu- 
ments of title is expressly confined to mercantile agents tvhile acting in the customary 
course of the business. There are ttvo other instances in which a person other than 
the owner of the goods may make a valid pledge of the goods and these two instances 
are dealt with in section 1 78-A of the Contract Act and section 30 of the Indian 
Sale of Goods Act. The result, therefore, u nder the amended law is that a valid 

1. (1934) L.R. el I.A.' 416 ; I.L,R, 58 Mad. 181 : 68 M.L.J. 26. 
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pledge can no longer be made by every penon “ in possession ’ of goods. It can 
only be made by a mercantile agent as provided in the new section 178 of the Con- 
tract Act or b> a penon who has obtained posse<sion of the goods t nder a contract 
voidabletmder section igor section 19-Aofthc Contract Act as provided in section 
178.A, or by a seller or b> a bu>er in possession of goods after sale as provided 
In section 30 of the Indian Sale of Goom Act. Learned Counsel for the appel- 
lants also referred to the decision of the Judicial Committee in Rsmdas VilbuUas 
Durbar v. S. Amrrchand Co in which the Judicial Committee explained the legal 
effect of section 103 of (he ^ntract Act, as it originally stood. It was held by Lord 
Parker that the railway receipts arc instruments of title within the meaning of the 
Indian Contract Act, 187a, section 103, and that the sellers were tliercfore not 
entitled to stop the goods in transit except upon pajment or tender to the pledgees 
of the advances made by tliem It is manifest that the decision cannot afford 
assistance to the appellants, because, in the first place, it related to the contruction 
of old section 103 of the Contract Act m regard to the right of stoppage of goods in 
transit, and, in the second place, there has been a significant change in the law in 
view of the legislative amendment of section 178 of the Contract Act by the 
Indian Contract (Amendment) Act, 1930 

In the present case, therefore, our concluded opinion is tliat there is no valid 
pledge of tlie consignments of menthol crystals represented by the railway receipts 
in favour of the plaintiff-bank and the finding of the High Court on this point is 
erroneous m law. 

We shall next deal with the question whether the plamtilT can sue on tlic con- 
tract of bailment even though there is no valid pledge of the goods m favour of the 
plaintiff. It was contended on behalf of the appellants that tlic p!aintil»-bank was 
the endorsee of railway receipts and, therefore, it was entitled to sue tlie defendants 
for compensation for the loss of the goods. %Ve arc unable to accept this argument 
as correct. At common law a bill of lading was not negotiable like a bill of ex- 
change so as to enable the endorsee to maintain an action upon it in his ow n name, 
the effect of the endorsement being only to transfer the property in the goods but 
not the contract itself. It was observed by Alderson, B in Tnompton v. Dominjf* 
as follows : 

H wioiherirjurce of ihe eonfusion.a* LonJ EJlerborciug?! I’n V Cut e»pieae»ii, 

whjeli‘has»nsenfrotn»imiljtuclirouiTeaioj»rgw^tlii»»i.bjf«i’. Ecfaue.in hrltemw'/ Max" 
a tnllof ladiTg wu i.«td lo bo r^oiuble.il l.as bem rctKrrdrd tijit l}.at ir-sMtrr<rt rtnounaU 
Uie pTt>prrti«s of a bill of oxebarge , but ii vnniM lead to afccuidily to cany ife doouire to t}ji( 
lenglU. Ti* w j d " urgo i-vble wai nol u»*d id the a-jise in wl.ith lilt used ai applicable to a biU 
of crcharge, but as passing the property in the goods oiJy. " 

-- Dcliveryordcrs.warrants.wnttenengagemenis to deliver goods and similar 
documents are in the same posiuon as the bills of lading were before the Bills of Lad- 
ing Act, 18*5 (18 and 19 Vic. C iti). They arc mere promises by the scllcf, being 
the issuer or transferor, to deliver, or authorise thebujer to receive possession. It 
isonly by reason of the enactmentof the Dills ofLading Act, 1855 (I8and 19\'ic.c. 
Ill) that the issue or transfer of a bill of lading operates as a dchv cry to the buyer of 
the goods shipped, and the consignee of the bill of lading is entitled to sue uoon the 
contract contained in the same. The same nrovisions are contained in the DiUs 
ofLading Act (Act IX of l85G) in India. It is true that the railway receipt 
and all other documents enumerated in section a, lub-section (4), Sale of Goods 
Act, are assimilated to bills of ladtog for the purposes of the rigiit of stoppage in 
transit under section 103, Contract Act and a pledge under section 17O, Contract 
Act, as explained by the Judicial Committee in Remdm Vithald&s DarbaT\. S. AmerehanJ 
& CoA, and Ofinal Atsignet ej Madraiv. Attrcot'tU Bank ef India Ltd*. But the 
effect of these decisions in not to assimilate the railway receipt to a bill of lading 
for all purposes whatsoever. The legal position of the railway receipt is the same 
as it was in English law and that position Is not affected at all by the enactment of 
of section 8, sub-secilon {4) of the Sale of laoods Act, or the enactment of pro?!- 


‘ : 31ML.J.MI 3 (IMH LR 6t IJV.AIG . 1 L.R 58%Iid. 
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sions analogous to sections 103 and_T 78 of tlie Contract Act. As stated in Halsbury’s 
Laws of England, Hailsham Edition, Voume 29, at page 143, Article 179 : 

• “Such documents, although they may purport to be, or may commonly be treated as, transferable 
are not negotiable instruments, unless therebea tradcusage to that effect. ACcordir gly, subject to tl e 
provisions of the Factors Act, 1889, the otraer cannot claim delivery of the goods except from the 
seller who is the issuer or immediate transferor of the document. ” 

It is rnamfest that tlicrc were no rights created merely by reason of the endorsement 
of a Railway Reci iptbetween tltc cndorsecand the railway company which has issued 
the railway receipt to the consignee, the only remedy of the endorsee being against 
the endorser. This tvas the position in English law, except in the case of bills of 
lading the transfer of tvhich by the Law Merchant operated as a transfer of the 
possession of as well as the property in the goods, as observed by Lord Wright in 
Official Assignee of Mad'asv.Mercanlile Bank of India, LtdA, at -page 422. Thd 
endorsee may bring an action as an assignee of the contract of carriage but then the 
assignment has to be proved as in every other case. It is true that by reason of 
section 137 of the Transfer of Property Act, die provisions relating to the transfer of 
an actionable claim do not apply to a railway receipt, and the assignment need not 
be according to any particular form, but a railway receipt is not like a negotiable 
instrument. (See Mercantile Bank of India, Ltd. v. central Bank of India, Ltd.^. It is 
also apparent that subject to the exceptions mentioned in sections 30 and 53 of the 
Indian Sale of Goods Act, 1930, and section 178 of the Contract Act, 1872, its 
possessor cannot give a better title to the goods than he has. The negotiation of 
the railway receipt may pass the property in the goods, but it does not transfer 
the contract contained in the receipt or the staDatory contract under section 74-E 
of the Indian Railways Act. Negotiability is a creature of statute or mercantile 
usage, not of judicial decisions apart from either. So, in the absence of any usage 
of trade or any statutory provision to that effect, a railway receipt cannot be accord- 
ed the benefits which flow from negotiability under the Negotiable Instruments 
Act, so as to entitle the endorsee as the holder for the time being of the document 
of title to sue the carrier — the railway authorides in his oivn name. If the claim of 
the plaintiff is as an ordinary assignee'' of the contract of carriage, then the plaintiff 
has to prove the assignment in his favour. In the present case the plaintiff-bank 
has furnished no such proof of assignment in its favour. In view of clause (3) 
of the notice printed at the back of the raihvay receipt it is clear that an endorse- 
ment made on the face of the railway receipt by the consignee is meant to indicate 
the person to whom the consignee wishes delivery of the goods to be made if he 
himself does riot attend to take delivery. An endorsement made by the consignee 
on the face of the railway receipt requesting the railway company to deliver the 
goods to the endorsee merely conveys to the railway company that the person in 
whose favour the endorsement is made by the consignee is constituted by him a 
person to whom he wishes that delivery of the goods should be made on his behalf. 
Clause. (3) of the notice printed at the back of the railway receipt states ; 

“ That the raihvay receipt given hy the raihvay company for the articles delivered for conveyance, 
must be given up at destination by the consignee to the raihvay company, otherwise _ the railway 
may refuse to deliver and that the signature of the consignee or his agent in the delivery book at 
destination shall be evidence of complete delivery. , 

If the consignee does not himself attend to take dclivcr>’ he must endorse on the receipt a request 
for delivery to the person to whom he washes it made, and if the receipt is not produced, the deli- 
very of the goods may, at the discretion of the railway company, be ivithheld until the person entitled 
in its opinion to receive them has given an indemnity to the satisfaction of the raihvay company. ” 

In the present case the plaintiff has not proved by proper evidence an assignment 
of the contract of carriage. In our opinion, the law on the point has been correctly 
stated by Bhagwati,J., in ShamjiBhanji & Co. v. Jlorth Western Rly. Co.^. Itfollows, 
therefore, that the plaintiff has no right to bring the present suit against the Union 
of India. 


1. (1934)61 LA. 416 : 1.L.R.58Mad. 181 : 
68M.LJ. 26. 

2. (1937) 65 I. A. 75 at p. 91 : I.L.R. 1938 


Mad. 360 : (1938) 1 M.L.J. 268. 

3. (1945) 48 Bom. L.R. 698: A.I.R. 1947 
Bom. 169. / . 
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Counsel for appellant has referred to the practice of n’crchants in treating a 
railway receipt as a symbol of goods and in making pledge of goods by pledge of 
rSlhvay receints but no such practice ore istom has been alleged or pro\cd on behalf 
of the plamtifTin the present case In the absence of such allegation or proof it is 
not ooen to the Court to take an> judicial notice of any such practice Counsel 
for aopellant also referred to possible mconvenience and hardship to merchants if 
such a practice IS not judicially recognised but tlic argument from inconvenience 
and hardship u a dangerous one and » only admissible in construction where the 
meaning of the statute u obscure In Sutlers v Lord Birkenhead 

stated 

“The consequences of it u view of sect on 2 of the Gamins Act !83c> will no doubt be cutrcmfly 
inconvenient to many persons. But thu u not a nutter proper to nBuerce the Jlouse ui less in s 
doub ful case a^ording foo 1 old for balanecd ipeculai on at to tl e prolxsble inicnt <m of the 
Legulaiure 

In the present case the language of section 178 of the Contract Act is clear and 
explicit and if any hardshio and inconvenience 1$ felt it is for Parbament to take 
appropriate steps to amend the law and not for the Courts to legislate under the 
guise of interpretation 

For the reasons expressed v»c hold that Civil Appeal No 474 of igGi brought 
by the planiilTbank should be dismissed and Civ-iJ Appeal No 475 of tpCi 
brought by the Union of India through the General Manager Central Railway 
should be allowed with costs and the suit of the plaintid bank should be dismissed 
with costs throughout 

Order onifE Court— In accordance with the majonty Judgment Civil 
Appeal No 474 of igGa is allowed and Civil Appeal No 475 of jgCa ts dis 

missed and the plaintiff’s suit is decreed with costs throughout j 

VK ■ ' CA 47io/\Q67all6utJ 

C A ^9 475 e/ dismtsuJ 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurudiction ) 

Tresest —V B GAjtKORAOADiiAR Chief Just ct K N UAscitoo 
J C SlfAl! S M SiKRt A««D V RaMUWAUI JJ 

Kishanchand Lunidasing Bajaj Appellant* 

V 

Commiision-T of Inxml* tax. Bangalore Respondent 

lacatf-Uz iit {XI tf 1912) urtums 1C (2) «i/ 18 (5 } — DtnJmJ ute ti*t - Aiuuer IFnitii mi 
fenlj ttner tf tha t — Karu thmaf regulerrJ i»Uer tf lit ,hart — /htom aur ahU as lhai tf Umia 

mimiliJ fan lie^ «.««> — PrBVtpU «f ap—Saikiji[ ta da lailt eanui ej tn ane—Aetraal 

la the iial aamer 

Theovsenre affindutod ndedEuiuiy cojBuC Dg<4ihebibrr*n(llus leveniorss owned itorcr 
thatitood regntered in ihe rume oflhe Etlfarr Tbe bimly commmerd bui nm n May 1956 and 
In tbe boob of the Crm the shares were cred led at capital In Au^i 19 6 two of tie sons 
separated from the fenuly rtet vx j ea»b for vhnr share. Then a paiinml p was formed be wren 
the btber represent ng the joiol bmily (havmjfivr^evenihi share) and ihe iwo d vadedsoni (each 
having: one-ievenib share for carrying on tbebtuness of the fiTTR. Dmdendj recenrd n respect td 
the shares were cred ted 10 the profit and lots areotsit of the firm. In tie proceed rgs of the fim 
forihe aBcnmenl year 193940 (be Revenue leU that the assessee was the real and legal owner of 
the shares and that the shares were at no time the property of the firm. The Tribunal rejertrd 
the eontenuon that tic d vidend from the shares rould be asse<ied only In Ite ),sndi of lie person 
srho held ownenUp legal as well as ciputaMe in the shares, and as the biruly had ceased lo be ihe 
erpattble owner the Hindu undivided bnuly eouU rot be assessed under tie Act on iIjC 
dividend The H gh Court answered the RrfcTence against the asseiiee \V h Special Leavei 
the asKssee appealed 


aA.Nex 23 lofl 9 &j 


I L.R (1922) I A.a 1 at p 8. 


lOth February ]906 



II] 


KISHAKCHAND LUNIDASING BaJAJ V. C.I.T., BANGALGRE {Shall, J.). 'll 

Held, that tax being charged by section 3 upon dividend income and not being excluded tinder 
section 4 (3), such income would be chargeable to tax under the Act in the hands of the persbn to whom 
it accrues or by whom it is received. A company for its purposes does not recognize any tAist or 
equitable otvnership in shares ; it merely recognizes the registered shareholder's the our.er and pa>-s 
the dividend to that shareholder. But the shares, may, because of a trust or other fiduciary relation- 
ship, belong to a person other than the registered shareholder, and the dividend distributed by the 
company would for the purpose of tax be deemed to accrue or arise to the real owner of the share'. 

• SecUon 16 (2) is only a processing clause applicable in respect of dividend income. By.n’rtue of 
the second part of section 16 (2) dividend may be grossed up only if the registered shareholder is the 
jreal owner of the shares. If the registered holder is not the real owner of the shares i.e., he is the trustee 
or benamidar for the real otvner, ditidend income cannot be grossed up when including it in the total 
income of the real owner. But sub-section (2) of section 16 docs not operate as an exemption from 
thepaIeofcithersection3orsection4(l)oftheAct;nordocsit provide that liability to tax arises 
only when the person by whom dividend is received from the company is real owner of the shares- 
Section 18 (5) also docs not lead to that result. 

Therefore, when tax is paid on behalf of the sliareholder and deduction is made from dividend, 
credit is given to him for the tax paid in his final assessment. But the scheme of grossing up is not 
susceptible of the interpretation that the income from dividend is to be regarded as the income only 
of the registered shareholder and not of the real owner of shares. < 

On facts, the contention cannot be accepted that because the dividend income in respect of the 
shares caimbt be “ grossed up ” and credit for tax paid cannot be obtained by the assessees the 
assessees are not liable to be taxed in respect of the dividend income received by them. 

Appeal by Special Leave from the Judgment and Order dated the 19th July, 1963, 
of the Mysore High Court in I.T.R.C. No. 6 of 1963. 

K. Srinivasan and R. Gopalakrishnan, Advocates, for Appellant. 

C.K. Daphtary, Attorney-General for Tndia, {R. Gampathy Iyer, R.H. Dhebar 
and R.N. Sachthey, Advocates, with him), for Respondent. 

The Judgment of the Court was delivered by 

Shah, J. — Kishanchand Bajaj and his seven sons formed a Hindu undivided 
family, which owned shares exceeding Rs. 91,000 in value, in public limited companies. 
:The family commenced business in money-lending and as commission agents on 
16th May, 1956, in the name of M/s. Mangoomal Kishanchand and in the books of 
account of the firm the shares which stood registered in the name of Kishanchand 
with the companies were credited as capital of the business. On 22nd August, 1956, 
Shyam Sundar and Girdharlal, two of the sons of Kishanchand, separated from 
the family, each receiving rupees two lakhs in lieu of his share. On- 23rd August, 
1956, a partnership was formed between Kishanchand representing - the Hindu 
undivided family of himself and his five sons and Shyam Sundar and Girdharlal, for 
carrying on the business of M/s. Mangoomal Kishanchand. Under the deed, of 
partnership Shyam Sundar and Girdharlal were each entitled to a seventh share 
and the remaining five-sevenths share was to belong to Kishanchand as karta of the 
Hindu imdivided family. Dividends received in respect of the shares were credited 
to the profit and loss account of the firm. 

In proceedings for assessment of the firm for the -year 1959-60 it was claimed 
that the shares which stood registered in the name of Kishanchand belonged not to 
the Hindu undivided family but to the firm of M/s. Mangoomal Kishanchand. The 
Income-tax Officer rejected that contention. He held that the Hindu undivided 
family was “ the real and legal owner of the shares ”, and that the shares were at 
no time the property of the firm. The order of the Income-tax Officer was confirmed 
in appeal by the Appellate Assistant Comnussioner. In second appeal to the Incom^ 
tax Appellate Tribunal, it was contended on behalf of the Hindu imdivided family 
that the dividend from the shares could be assessed only in the hands of the person 
who held ownership “ legal as well as equitable” in the shares, and as theTamily 
had ceased to be the “ equitable owner ” of the shares, the Hindu undivided family 
could not be assessed under the Income-tax Act, 1922 on the dividend. The Tribuiml 
rejected the contention. The Tribunal then referred under section 66 (1) of the 
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Indian Income tax Act, 1922, the following question to the High Court of Mysore 
for opinion 

“tVhether on the facts and arcumstanasofthccase the dividend ircome from shares stand at 
in the name of Kishanchard Lun dasirsh Bajdj and aajuired v iih the funds of the H ndu undividtd 
family of wh ch the said person was the Aorte was assessable in the hands of the asscssec-faimly' 
The High Court answered the question in the alRrmative and with Spcaal 
leave the Hindu undivided family has appealed to this Court 

In this appeal it v as nrged that where one taxable entity is the registered holder 
of shares m a company and the real owner of the shares is another taxable entity 
the registered shareholder alone is liable to be assessed to tax m respect of the dm 
dend from those shares and therefore Kishanchand alone was liable to be taxed m 
respect of the dividend income from the shares, and not the Hindu undivided family 
Reliance in support of this contention was placed upon section 16 (2) of the Indian 
Income-tax Act, 1922 and certam observations made by this Court m the judgment 
Hov-rah Trading Company Lid v Coramissftmej' o//nconic fax Central Calcutta^ 

In our judgment the contention is wholly without substance Under section 3, 
total income of the previous year of every individual, Hindu undivided family, com 
pany and local authority, and of exery firm and other association of persons or the 
partners of the firm or the members of the association individually is charged to tax 
By section 4 the total income of any previous year of any person includes, subject 
to the provisions of the Act, ad income, profits and gains from whatever source 
derived, which are received or deemed to be received m the taxable temtoncs in 
such year by or on behalf of such person, or if such person is resident in the taxable 
territories during such year the income which accrue or arise or is deemed to accrue 
or arise to him m the taxable territories during such year, or accrue or arise without 
the taxable territory daring such year or having accrued or arisen to him without 
the taxable territories or brought m to the taxable territories during such year, or if 
such person is not residing m the taxable temtones during such year, accrue or arise 
or are deemed to accrue or arise to him By sub-section (3) of section 4 any 
income, profits or gams falling within theclaoscsfO to (w/)are not liable to be includ- 
ed in the total income of the person receiving them Tax being charged by section 3 
upon dividend income and not being excluded under section 4 (3^, such income 
would be chargeable to income tax under the Act m the hands of the person to whom 
it accrues or by whom it is received A company for its purposes does not recognize 
any trust or equitable ownership m shares it trcrely recognizes the registered share- 
holder as the owner and pays (hC dividend to that shareholder But the shares may, 
because of a trust or other fiduciary relationship belong to a person other than the 
registered shareholder, and the dividend disinbuted by the company would for the 
purpose of tax be deemed to accrue or arise to the real owner of the shares 

Section 16 of the Indian Income tax Act, 1922 deals with the exemptions and 
exclusions in dctermiomt. the total income The cxpiessioa “ total income ” is 
defined in section 2 (My it means 

** total anount of incoriK' prortsand s-i ns rcT rred tom rjb-scction Cl)orscction4 computed 
10 the marrer la d down to ih J Act " 

Section 16 in so far as it is relevant provides 

"(1) In Computing ihe tola! inconic of an owessec— 

fay any turns «emple«,t enCer Ihe first prt viv* to Sub-*cct on (1) of e*iion 7 lh« te^nd 
andlh rd pTOvt os to sec onf sob-secik>n»(2) f3)(4)andfSjof section 14 scaion 15 section 15-B 
and sect on IS-C shall be included and any sum cremn'ed vt^er sect on 15-A shall alto beinditded 
esceni for the p j-pose o' d'^erm n ng the rates at n'l c i incoiw lax (but not super tax) is payable 
by the assetsec lo whom the cseirpt on is oven 

ih) when thea«cs»ec is a part tier o'a f rnu Uj'"! wheihef the firm has made a pfo'ltor lo« 
Wi share (wh-the-a net pro'! or a n*l to s) s viii bj iiS'-s to b“ any aijry infereit constisiioa 
or oiher rentjnrat on rayab c to b m bvih^ fin In re^'wet of the prevJojs year increased or 
decreased respeaively ly hii share In ihe bx’ance of i*« prp'>t or lo« of Ih- firm after th" deduction 


J ttWjS^J 1155 UW^2SC-R (Scrr)A4R 
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of any interest, salary, commission or other remuneration payable to any partner ia respect of the 
previous year. 

Provided * * * * » » Z 

(c) all income arising to any person by virtue of a settlement or disposition whether revocable 
or not, and whether effected before or after the commencement of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939), from assets remaining the property of the settlor or disponcr, shall be 
deemed to bo income of the settlor or disponer, and all income arising to any person by virtue of a 
revocable transfer of assets shall be deemed to be income of the transferor : ■ * 

Provided * * * * * » , 

(2) For the purposes of inclusion in the total income of an assessee any dividend shall be 
deemed to bfc income of the previous year in which it is Daid_, credited or distributed or deemed to 
have been paid, credited or distributed to him. and shall be increased to such amount as would, if 
income-tax (but not super-tax) at the rate applicable to the total income of the cpmpany (without 
taking into account any rebate allowed or additional income-tax charged) for the financial year in 
which the dividend is paid, credited or distributed, or deemed to have been paid, credited or disfri- 
buted, were deducted therefrom, be equal to the amount of the dividend : 

Provided »♦»»** 

(3) In Computing the total income of any individual for the purpose of assessment, there 
shall be included — 

(c) so much of the income of a wife or minor child of such individual as arises directly or 
indirectly — 

(i) from the membership of the wife in a firm of which her husband is a 'partner ; 

(ii) from the admission of the minor to the benefits of partnership in a firm of which such 
individual is a partner ; 

(iii) from assets transferred directly or indirectly to the wife by the husband otherwise than 

for adequate consideration or in connection with an agreement to live apart ; or ’ 

' (iv) from assets transferred directly or indirectly to the minor,chiId, not being a married 
daughter, by such individual otherwise than for adequate, consideration ; and 

(6) so much of the income of any person or association of persons as arises from assets 
transferred otherwise than for adequate consideration to the person or association by such 
individual for the benefit of his wife or a minor child or both.” 

Under the Income-tax Act, 1922, certain items of income are exempt from 
liability to tax and do not enter into the computation of total income : there are other 
items of income, which though exempt from tax are liable to be included in the total 
income of the assessee for determining the rate applicable. Sub-sections (1) and 
(3) of section 16 provide that certain income which does not accrue or arise to the 
assessee or which is not received as income by him is deemed to be part of his total 
income. These sub-sections deal with inclusion of the specified classes of income jn 
- the computation of total income. The only difference between the two clauses is 
that sub-section (1) applies to all assessees, whereas sub-section (3) applies to indivi- 
duals only. But sub-section (2) does not direct the inclusion of any item of income 
in the computation of the total income of an assessee to whom it does not accrue of 
arise : it is only a processing clause applicable in respect of dividend income. In 
terms it provides that for the purpose of inclusion of dividend in the total income^ of 
an assessee, dividend shall be deemed to be income of the previous year in which 
it is paid, credited or distributed, or deemed to be paid, credited or distributed, and 
further that the dividend shall be increased, or as it is sornetimes called “ grossed up 
by adding thereto the income-tax deemed to have been paid by the company on behalf 
of the shareholder. The sub-section in the first instance designates the IP 
which the dividend income is to be included in the total income. Therefore diw- 
dend will be included in the income of the assessee in the year in which it is 
credited or distributed, or be deemed to be paid, credited or distributed, “in^^ “9 
same income cannot be taxed twice over, dividend income will be_ taxed m the hands 
of the real owner of the shares and in the year designated by section 16 (2). 
virtue of the second part of section 16 (2), dividend may be grossed up only n ,tne 
registered shareholder is the real owner of the shares. If the registered holder .i 
not the real owner of the shares, i.e., he is a trustee or beitamidariovmertai 
dividend income cannot be grossed up when including it in thq total income o 
rea} owner. But sub-section (2) of _^ection 16 dogg not operate gg an exemptl n 
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from the pale of either section 3 or section 4 (1) of the Act nor does it provide 
that liability to tax arises only when the person by whom dividend is received from 
the company IS the real owner of the shares Sulvscction (5) of section 18 also docs 
not lead to that result The clause pro^ndes that deduction made by a company 
and paid to the account of the Central Government in accordance with the pro- 
visions of section 18 and any sum by •which a dividend has been increased under sub- 
section (2) of section 16 shall be treated as payment of income tax or super tax on 
behalf of the person from whose income the deduction was made and credit shall be 
given to him therefor In so far as it deals with dividend which is “grossed up”, 
sub-scction (5) of section 18 forms a corollary to section 16 (2) Therefore when tax 
IS paid on ^half of a shareholder and deduction is made from dividend, credit is 
given to him for the tax paid in his final assessment But the scheme of “ grossing 
up ’* IS not susceptible of the interpretation that the income from dividend is to be 
regarded as the income only of the registered shareholder and not of the real owner 
of share 

The authorities of this Court which have inicrprcted section 16 (2) may be re 
viewed In Howrah Trading Company s case^ it was held that a person who had 
purchased shares in a company under a blank transfer and in whose name the shares 
had not been registered in the books of the company is not a “ shareholder ” in respect 
of such shares within the meaning of section 18 (5) of the Income tax Act, notwith 
standing his equitable right to receive dividend on such shares Such a person was 
therefore held not entitled to have this dividend income grossed up under section 
16(2) of the Act by the addition of the income tax paid by the company in respect of 
those shares, and to claim credit for the lax deducted at source under section 18 (5) 
of the Act In that case the only dispute which arose was with regard to “ grossing 
up ” The dividend income was included in the total income of the person who 
was the real owner of the shares, though the shares were not registered m his name 
In Income tax Officer, North Satara v ArttnJ N hfafaihi & others*, it was held, 
following the judgment m Ho'i\ rah Trading Company s case*, that the regisieted share- 
holder alone is entitled to the benefit of the credit for tax paid by the company under 
section 18 (5) and the corresponding ** grossing up ’ under section 16 (2) In that 
case shares belonging to a firm registered under the Income lax Act were held in 
the names of three partners of the firm The Income tax Ofilccr sought to treat 
the dividend from the shares as i ncome of the firm and to ' gross up ’’ the dividend 
by adding the income tax paid This Court held that the only persons who were 
entitled to be treated as shareholders to whom the provisions of sections J6 (2) and 
18 (5) were attracted were the three partners The ludgmcnt of this Court in Com 
misslonerof Income tax, Bombay City II V Shakuniafa and ojAerr*, does not support 
any different rule That was a case in which a Hindu undivided family held ce^in 
shares in a company in the names of different memhers of the family Tlie Income- 
tax Officer applied the provisions of section 23 A of the Indian Income tax Act, 
1922, before it was amended in 1955 and ordered that the undistributed portion 
of the distributable income of the company shall be deemed to be distributed In 
proceedings for assessment the amount of deemed income appropriate to the shares 
ofthe family was ordered b> the Income (ax Officer to be included in the income of the 
family It was held that the expression “shareholder* jn section 23 A of the 
Indian Income tax Act meant the shareholder registered in the books of the company 
Therefore »hc amount appropriate to the shares had to be included in the income of 
the members of the family m whose names the shares stood m the register of the 
company, and as the Hindu undivided family was not a registered shareholder of 
the company, the amount deemed to be distributed could not be assess^ as the 
income of the family under section 23 A The Court in Shakuntalas case*, was 
dealmg with notional income The amounts which were not distributed by the 
company, but which by virtue ofanorderundcr section 23 A ofthe Act were dc^ed 
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to be distributed were sought to be assessed and the Court held in the light of the 
express provisions of section 23-A that the undistributed portion of the distributable 
income of the company of the previous year as computed for income-tax purposes 
shall be deemed to be distributed as dividend among the shareholders. The deci- 
sion of the Court was. that for the purpose of section 23-A, the expression ‘‘ share- 
holder ” meant only the registered shareholder and not an equitable owner. The 
decision has no bearing on the true interpretation of section 16 (2). 

Reliance was placed by Counsel for the appellant on the following observations 
made by Hidayatullah, J., in delivering the judgment of this Court in Howrah Trading 
Company s career 

‘‘ The words of section IS (5) must accordingly be read in the light in which the word ‘ share- 
holder’ has been used in the subsequent sections, and read in that manner, the present assessee 
notwithstanding the equitable right to the dividend, was not entitled to be regarded as a ‘ shareholder’ 
for the purpose of section IS (5) of the Act. That benefit can only go to the person who, both in 
law and in equity, is to be regarded as the owner of the shares and between whom and the company 
exists the bond of membership and ownership of a share in the share capital of the company.” 

It was said by Counsel for the appellants that by the use of the expression 
“ benefit can only go to the person who, both in law and in equity, is to be regarded 
as the owner of the shares ”, it was laid down that dividend may be taxed only in 
the hands of a person who is “ in law as well as in equity ” the shareholder. But 
these observations are not susceptible of any such meaning. Hidayatullah, J., in 
that case was seeking to explain that dividend income cannot be “ grossed up ” in 
the hands of the real owner of shares if the shares are registered in the name of another 
person. He did not say that the real owner of shares cannot be taxed in respect. of 
dividend received by him, if the shares are registered in the name of another person. 

We are unable to accept the argument of Counsel for the appellants that because 
the dividend income in respect of the shares cannot be “ grossed up ”, and credit 
for tax paid cannot be obtained by the appellants, the appellants are not liable to be 
taxed in respect of dividend received by them. There is no provision in the Act 
which supports this plea, and the scheme of the Act lends no countenance to an 
expedient which may lead to gross evasion of tax. 

. The appeal therefore fails and is dismissed with costs. 

V.S. " Appeal dismissed- 
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The efTect ofsecuon 86 (1) u that it males astatulory prOMiion roerirg a lielcl vhicL wtnJd 
othcnwe be covered by the doctrine of ntammity under Intematioral L2\«. 

Appeal from the Judgment and Order dated 17th April, 1961 of the 
Calcutta High Court in Appeal from Original Order No. il5 of 1960. 

R. CnowdhuTy, Senior Adtocatc, (S'. Mookherjea and S. AT. MuJcfiji, Advocates, 
with him), for Appellant. 

B. Sen, Senior Ad\ocate, (I' A. Seyid Muhammad, P. K. Das and P. K. Bo:t, 
Advocates, vith him), for Respondents. 

Tlic Judgment of the Court vras delivered by 

Gujendrazadkar, C.J. — This appeal arises out of a suit filed by the appellant, 
Mirza Ah Akbar I^shani, against the two respondents, the United Arab Republic, 
and the Ministry ofEconomy, Supplies, Importation Department of the Republic 
of Egypt at Cairo, on the Original Side of the Calcutta High Court, By his plaint, 
the appellant claimed to recover front the respondents damages assessed at 
Rs. 6,07,346 for breach of contract According to the appellant the contract in 
question was made between the parties on sytb March, 1958 Respondent No. 2 
which was a party to the contract had agreed to buy tea from the appellant upon 
certain terms and conditions ; one of these was that respondent No. 2 would not 
place any further orders in India for purchase of tea with anyone else during the 
tenure of the contract and that it Vvould, in every case, give the appellant the benefit 
of the first refusal for respondent No 2*s additional requirements. The appellant 
alleged that during the temu’e of the contract, the respondents had wTongfully 

f laced an order for the supply of tea with a third party v ithout giving the appel* 
ant a chance to comply v ith the said requirement. That is how the rcspondenti 
had commuted a breach of a material term of the contract. 

Formerly, the Republic of Egypt and tlic Republic of S>Tia were two Indc* 
pendent sovereign States They, however, merged and formed a new Sovereign 
State on 22nd February, 1958 This new' sovereign State is known as the United 
Arab Republic and is referred as respondent No. j in the present appeal. This 
new State has been recognised by the Government of India. Respondent No. 2 
has been working as a department of respondent No. i and is a part and parcel 
thereof. The present suit was instituted on loth August, 1959 It is common 
ground that the appellant did not obtain the consent of the Central Govern- 
ment to the institution of the suit under Section 8G of the Code of Civil Procedure. 
The appellant, how ev cr, applied for leave under clause 1 2 of the Letters Patent in 
view of the fact that a part of tlie cause of action had arisen within the jurisdiction 
of the Calcutta High Court. This leave was granted to the appellant by the 
learned trial Judge. 

On Trd December, j 959, the respondents entered appearance in the suit ; and 
on tyth December, i ,59, they applied for an order that the leave granted under 
Clause 12 of the letters Patent should be revoked, the plaint should be rejected 
and further proceedings in the suit should be sta)ed. According to the respondent, 
the trial Court had no jurbdiction to entertain the suit inasmuch as the President 
of the United Arab Republic was its Ruler and the suit was, in reality, and in 
substance, a suit against him and as such, it was barred under section 86 of ^e Code. 
It was further averred on their behalf that no part of the alleged cattse of action 
had arisen within the jurisdiction of the Court ; and so, leave could not be granted 
under Clause 12. At the hearing of this petition, the respondents were allowed to 
urge an additional ground in support of their plea that the leave should be revoked; 
th^ urged that respondent No. i was a ibreign sovereign State and as such, it 
enjoj-cd absolute immunity from being sued in llie trial Court under the Rules of 
Internationa! Law as adopted and applied b) tlic municipal law of India. 

These pleas were controvened by the appellant. It was urged that section 86 
of the Code was not a bar to the present suit, as the said section created a bar only 

against a Ruler ofa foreign State and the present svut dearly did not fall inlhai 
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category'. According to the appellant, the immunity from being sued without the 
sanction of the Central Government to which section 86 of the Code referred could 
not be invohed by aforeign State such as respondent No. i. The appellant also 
urged that in tdew of the fact that the transaction which has given rise to the present 
suit has nothing td do tvith the governmental functions of respondent No. i, no 
immunity could be claimed by the respondents under the doctrine of International 
Law. The appellant further contended that by appearing in the present proceed- 
ings and by filing pleas thereafter, the respondents had submitted to the jurisdiction 
of the Court and had waived their objection to its jurisdiction. 

The learned trial Judge held that section 86 did not bar the present suit. He 
accepted the contention of the appellant that that bar could be invoiced only against 
the Ruler of a foreign State and not against respondent No. i which ^\•as an indepen- 
dent sovereign State. On the question of the plea raised by the respondents under 
International La^s', the trial Judge held that having regard to the nature of the trans- 
action -which has given rise to the present suit, the plea of immunity raised by the 
respondents cannot be sustained. He also found against the respondents on the 
question of waiver. In the result, the application made by die respondents for re- 
voking leave ■\vas dismissed by the trial Judge. 


The respondents dien took die matter before the Court of Appeal of the Cal- 
cutta High Court under the Letters Patent. Both the learned Judges who constituted 
the Court of Appeal have upheld the finding of die trial Judge that section 86 of the 
Code does not create a bar against die present suit. They have, however, reversed 
the trial Judge’s conclusions on the question of immunity claimed by the respondents 
under International La\v as i -ell as on the question of waiver. They have held 
that it was not shoivn that the application made by the respondents challenging the 
jurisdiction of the trial Judge to entertain the suit could be reasonably construed as 
submission to the jurisdiction of the Court by them ; and they have come' to the 
conclusion that the doctrine of International Lais’ is'hich recognises the absolute 
immunity of sovereign independent States from being sued in foreign Courts created 
a bar against the present suit. In the result, the appeal preferred by the respondents 
has been allow'ed, the order passed by the trial Judge has been set aside, and the 
plaint filed by the appellant has been rejected under prayer {b) of the Master’s 
Surrmions. The appellant has applied for and obtained a certificate from the Court 
of Appeal and it is ivith the said certificate that he has come to this Court in appeal. 


Mr. R. Chaudhry for the appellant has contended that the view’ taken by the 
Court of Appeal about the scope and effect of the doctrine ofimmunity on w’hich the 
respondents relied is erroneous in law. In support of his argument, he has urged 
that the trend of recent decisions and the tendency of the development of Inter- 
national Law in recent times indicate that the doctrine of immunity in question can 
no'longer be regarded as an absolute and unqualified doctrine. He suggests that 
in modem times. States enter into commerci^ transactions and it would be in- 
appropriate to alloiv such commercial transactions the protection^ of the doctrine 
of inUnunity of sovereign States from being sued iri foreign countries.^ In support 
of his argument, Mr. Chaudhry has very strongly relied on the observations made by 
H. Lauterpacht who has edited the Eighth edition of Oppenheim s International. 
Law. Says Editor Lauterpacht: 


“Thegrantofimniunityfromsuitamountsijn effeettoadepialof a legal remedy m respect of what 
may be a valid legal claim ; as such, immimity is open to objection- The latter circiumtance provi « 
some explanation of the challenge to which it has been increasingly exposed— in addi lOn o ic ci - 
cumstance that the vast expansion of activities of the modem State m the economc spher h 
tended to render unworkable a rule which graptsto theStateoperatiiy- asa trader apnvi g P 
as compared -with private traders. Most States, including the Urn ed States, have rwn to uliat 
are' in the process of abandoning the rule of absolute immunity of foreign S rrmst 

is usually described as acts of a private law nature. The position in thisresp ctin 

be regarded as fluid ” (page 273). 


• Even Dicey in his “ Conflict of Laws ” while enunciating rule 17 in relation 
to such immunity in' unqualified form, has made some comment to wmch Mr. 
Chaudhry has invited our attention. It is true that j^le if says, inlfr aha, that 
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the Court has no jurisdiction to entertain an action dr other proceeding against any 
foreign State, or the head or Go' emment or any department of the Go\ emment of 
any foreign State. Commenting on this rule, the learned author observes that: 

“ thclfnmimty is denved ultimately from the ruin afPiihliC Intemauonal Law and from the maxim 
of that law, par mparm ntm wipnum relevant rule of Public International Law has becotoe 

part of English law It is not impossible, however, that English law goes further than the mternationaJ 
legal system demads in this regard ” 1 

Then the learned author subjects the English decisions to a close analysis and con- 
cludes that It may tvell be that the system of international law as a ^^hole is mo\ing 
tosvards a “ functional ” concept ofjunsdirtional immunities which would confine 
their scope to matters within the field of activity conceit ed as belonging essentially 
to a person of that system of whatsover category'. Mr, Chaudhry naturally lays 
emphasis on these observations of Dicey. He has conceded that the general coiucn* 
sus of opinion as disclosed m the Engllsli decisions bearing on the point is not in 
his favour, though the voice of dissent raised by Lord Denning in RahmloUa\, 
JV’izam <)/■ distinctly supports Mr Chaudhry's plea. That, in substance, 
is how Sir. Chaudhry has attempted to present his case on the interesting question 
about the immunity of sovereign Stales under International Law. 

Whilst we v% ere hearing Mr Chaudhry on this point, we enquired from him 
whether he supported the finding of the Courts below that the present suit was not 
barred under section 86 of the Code, and he contended that his case was that that 
finding was clearly right and the present appeal would have to be dealt with 
on the footing that section 86 created no difficulty against the appellant. Mr. 
Chaudhiydid not dispute the correctness of the finding recorded by the Court of 
Appeal on the question of tt-aiver. 

Mr. B Sen who appeared for the respondents, however, urged that he wanted 
to challenge the correctness of the finding recorded by the Calcutta High Court 
as to the applicability of section 86 of the Code. He conceded that the trial Judge 
as well as the tvi'o learned Judges who heard the Letters Patent Appeal had agreed 
in holding that section 86 v-as not a bar against the present suit j but Mr. Sen’s 
argument was that the said finding was plainly inconsistent with the true scope and 
effect of section 86. He also urged that theview talccn by the Court of Appeal as 
to the applicability of the doctrine of immunity under International Law was 
right. 

During the course of the hearing of this appeal, it thus became clear that two 
questions fall to be considered by us ; ihe first IS in relation to the application of 
section 86 of the Code ; and Ihe second m regard to the scope and effect of the doc- 
trine of immunity under International Law, Logically, the effect of section 86 has 
to be coruidered first, because it is common ground that if wc were to hold that 
section 86 was a bar to the present suit, then the interesting point about immunity 
under International Law may not have to be considered fhe appeal w'ould, in 
tliat view, be liable to be dismissed on the grund that the suit was barred by sec- 
tion 86 After hearing both Mr. Chaudhry and Mr. Sen, we have come to the con- 
clusion that the Icarrud Judges of the Calcutta High Court were, with respect, in 
error in holding that section 86 does not create a bar against the present suit. That 
being our view, wc do not propose to consider whether the Court of Appeal was 
right in upholding the respondents* plea of absolute immunity under Interna- 
tional Law. IxM us, therefore, deal with Uie problem raised under section 86 of 
the Code. 

Th ' rdev'ant prov isions arc to be found In sections 83— 87.B of the Code. The 
heading of these provisions is *'SuUi by eUait and by or against forelsn Rulers, AmbO' 
ssadors and Envoys". The present sections have been introduced b> section 12 of the 
Code of Civil rroccdurc (Amendment) Act, 1931 (11 of 1951). Tnorto theamend- 
ment, the relevant sections Were sections 83— 87. As a result of the amendment, 
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cases of the Rulers of former Indian States are now dealt with by section 87-B, and 
the remaining provisions, deal with foreign States and Rulers of foreign States. 
It is a matter ofhistory that the Rulers ofindian States who could claim the benefit 
of the provisions contained in sections 84 and 86 under tlie Code of 1908 have ceased 
to be Rulers and are now entitled to be described as Rulers of former Indian States. 
That is why a specific and separate provision has been made in regard to Rulers 
of former Indian States by section 87-B. That, broadly stated, is the main 
distinction between the schemes of earlier sections 83 — 87 and the present 
sections 83 — 87-B. 

The learned Judues of the Calcutta High Court who have repelled the respon- 
dents’ contention that the present suit is barred under section 86 of the Code, appear 
to have taken the view that section 86 (i) refers to Ruler of a foreign State and not 
to a foreign State as such. We will presently cite the relevant sections and construe 
them ; but, for the present, we are indicating the main ground on which the decision 
of the learned Judges is founded. Section 86 ( i ) says that no Ruler may be sued except 
with the cons.nt of the Central Government ; and the learned Judges thought that a 
Ruler must be distinguished as from a State and section 86 (i) cannot be extended to 
a case of the State. The reference to a Ruler made by section 86(1) was constrasted 
with the reference to a foceign State made by section 84 ; and this contrast was 
pressed into service in support of the conclusion that section 86 cannot be invoked 
against a foreign State. Similarly, section 86 (3) grants exemption to a Ruler from 
arrest except with the consent of tlie Central Government. A similar argument is 
based -on this provision to take the case of a foreign State outside the purvehv of sec- 
tion 86. Like\vise, section 85 refers' to a Ruler while authorising the Central 
Gov rnment to appoint any person to act on behalf of sucli Ruler, and it is said that 
this provision also brings out the fact tliat the Ruler of a foreign State is treated as 
apart from the State itself. 

It appears from the judgments of the learned Judges that they were prepared 
to concede that in regard to a State which is governed by a monarehical form of 
Government, it would not be permissible to make a distinction beDveen the State as 
such and its Ruler, and so, it was thought that in regard to a monarchical State, 
section 86 may conceivably apply, though the words used in section 86 (i) do 
not, in terms, refer to a State. On this view, the Court of Appeal naturally 
considered the question aboufthe immunity of the respondents under the provisions 
of International LaW. The point which arises for our decision thus lies within a 
narrow compass ; was the Calcutta High Court right in holding that the present 
suit does not fall under the purview of ection 86(1)? 1 1 is clear that if the answer 

to this question is in the negative, the suit would be bad because it has been filed 
without the consent of the Central Government. 

The decision of this question depends primarily on the construction of section 
86 (i) itself : but before construing the said section, it is necessary to examine sec- 
tion 8i. The present section 84 reads thus . — 

“ A foreign State may sue in any competent Court : 

' ■ Provided that the object of the suit is to enforce a private right vested in the Ruler of such State 
or in any officer of such State in his public capacity. ” 

xhe nredecessor of this section in the Code of 1882 was section 43^ j if readtlms; 

** A foreign State may sue in tne Courts of British India, provided that 

(a) it has been recognised by Her Majesty or the Governor-General in Council, and 
‘ (i) the object of the suit is to enforce the private rights of the head or of the subjects of the 

forei^ State. 

The Court shall take judicial notice of the fact that foreign.State has not been recognised by Her 
Majesty or by the Govemor-Gejicral in Council. ” , 

In I qo 8,' section 84 (ij took the place of section 431. In enacting this secUon 
an amendment was made in the structure of the section and two provisos were added 
to it. We will presently refer to'the purpose which was intended to be served by 
the second proviso. 
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It IS plain tliat sectifjn 84 empowers a fbrcjgn State tj sue In other srords 
it confers a right on the forei^ State to bring a suit whereas section 86 imposes 
a liability or obligation on the Ruler ofa foreign State to be s Jcd with the consent 
of the Central Gen eminent It is remarkable that though the headmg of these 
sections does not in terms refer to foreign States at all, section 84, m t-uTiis empowers 
a fweign Slate to bring a sut in a competent Court It u true that too much 
emphasis cannot be placed on the signiHcance of the heading of the sections , but, 
on the other hand its relevance cannot be disputed , and so, it seems to us that 
the Legislature did not think that the case of a foreign State sroald not be included 
under the headmg of this group of sections - 

In this connection it is necessary to bear in mind that even when the Ruler 
of a State sues or is sued the suit has to be m the name of the State , that u the 
effect of the provision of section 87, so that it may be legitimate to infer that the effect 
of reading sections 84, 86 and 87 together is that a suit would be in the name of the 
State, vfheihcr it is a suit filed by a foreign State under section P4, or is a suit against 
the Ruler of a foreign State under section 80 As a matter of procedure, it v ould 
not be permissible to draw a sharp dutinction between the Ruler of a fircign 
State and a foreign State ofwiicn he is the R iter For the purpose ofpro'‘edurc 
in every case the suit has to be in the nam** ofa State Tnat is another factor wiich 
cannot be ignored 

Then m regard to the scope of the suit wnich may be filed by a foreign State 
und r section 84 die proviso rnakes it clear that thesiut sduchcan be filed by a 
foreign State must be to enforce a private rightvested in the Ruler of suJfi State 
or in any officer of such State m his public capacity It will be rcalled that section 
43r (b) of the Code of 1883 has provided that the object of the suit which could be 
fued under section 431 should be to enforce the private rights of the head or of the 
subjects of the foreign State It appears that this clause gave rise to some doubt as 
to whether a suit could be brought bya foreign State m respect of the private rights 
of the subjects of that State , and in order to remove the said doubt, the Code of 
1908 inserted the second proviso to section 84 (1) which took the place of section 431 
of the Code of 1882 Thu proviso made it dear that theobject of litigation by a 
foreign State cannot be to enforce the nght vestmg in a subject as such as a private 
subject , It must be the enforcement of apni^te nght vested in the head ofa State 
or in any offi''er of such State in his public capacity In other words the suit 
which can be filed under section 84 and which could have been filed under section 
431 of the Code of 1883, muit relate to a private right vest'd in the head of the 
State or of the subjects meaning some public officers of the said Slate The 
pnvate nght properly so-called of an individual as disimguuhed from the private 
right of the State, was never intended to b the subject matter of a suit by a 
foreign State under the Code of Civil Procedure at any stage 

That takes ui to the question as to what is the true meaning of the v/ordi 
“pnvate nghts ’ In interpreting the words “private rights ' it is necessary to 
b^r in mind the fact that the ruit IS by a foreign State , and the private rights 
of the Slate must in the conte«, be dutinguuhed from political rights The 
contrast u not b*twc*a pnvate rights or individual nghts as opposed to those of 
the body politic , the contrast is between private rights of the State as distinguished 
from Its political or temtorial nghts It is plain that all rights claimra by a 
foreign State which are pobtical and territorial m character can be settled under 
International Law by agreement between one State and anoffier They cannot 
be the subject matter of a suit in the municipal Courts of a foreign State Thus, 
the pnvate nght to which the proviso refers is on the ultimate analysis, the nght 
vesting in the State , it may vest in the Ruler of a State or in any officer of such 
state in hu public caoaaty, but is a ri^t which really and m substance v sts in 
the State It is m respect of such a n^t that a foreign State is authorised to bnng 
a suit under sccuon 8^ 
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In Hiijon Manick v. Bur Singh''-, a Division Bench of the Calcutta High Court 
had occasion to consider die denotation of the words “ private rights ” spoken of 
in section 431, clause (h) of the Code of Civil Procedure, 1882, and it was held 
that the said tvords do not mean individual rights as opposed to those of tlie body 
politic or State, but those private rights of the State which must be enforced in a 
Court of Justice, as distinguished from its political or territorial rights, which 
must, from their very nature, be made tlie ^subject of arrangement between one 
State and another. They are rights which may be enforced by a foreign State 
against private individuals as distinguished from rights which one State in its 
political capacity may have as against another State in its political capacity. 

That takes us to section 86. Section 86 (i) with which we are directly con- 
cerned reads thus : — 

‘‘No Ruler of a foreign State may be sued in any Court othenvise competent to tiy the suit except 
with the consent of the Central Government certified in tvriting by a Secretary to that Goverj.ment. ’’ 

There is a proviso to tlris section with which we are not concerned in the present 
appeal. Section 86 (2) deals with the question of consent which the Central 
C overnment is authorised to give, and it lays down how the consent can be given 
and also provides for cases in ivliich such consent shall not be giv^en. Section 86 (3) 
refers to tlie question of arrest and provides that no Ruler of a foreign State shall 
be arrested except with tlie consent of the Central Government and no decree 
shall be executed against the property of any such Ruler. Section 86 (4) extends 
the preceding provisions of section 86 to the three categories of Officers specified 
in clauses (a), (d) and (c). 

Section 86 (1) as it stood prior to the amendment of 1951, read thus ; — 

“ Any such Prince or Chief, and any Ambassador or Envoy of a foreign State, may, with the con- 
sent of the Central Government, certifiedby the signature of a Secretary to that Government but not 
without such consent, be sued in any competent Court. ” ■ ‘ 

So far as the other provisions are concerned, there does not appear to be any material 
change made by die Amending Act. The form of the section and its structure 
have however been altered. 

Then follows section 87 to which we have already referred. This section 
provides that the Ruler of a foreign State may sue, and shall be sued, in the name 
of his State. This provision of the present section is substantially the same as in 
section 87 which occurred in the Code of 1908. The said section provided tliat a 
Sovereign Prince or Ruling Chief may sue, and shall be sued, in the name of his 
State. This provision naturally conforms to section 86 (1) as it then stood. 

Section 87-A (I) which has been added for the first time by the Amending 
Act of 1951, prescribes the definitions of “foreign State” and “Ruler.” Section 
87-A (1) (a) provides that in this Part, “ foreign State ” means any State outside 
India which has been recognised by the Central Government ; and (h) “Ruler,” 
in relation to a foreign State, means the person who is for the time being recognised 
by the Central Government to be the head of that State. 

Reverting then to section 86, there can be no difficulty in holding that when 
section 86(1) refers to a Ruler of a foreign State, it refers to the Ruler in relation to 
the' said State, and means the person who is for the time being recognised by the 
Central Government to be die head of that State. In view of the definition pres- 
cribed by section 87-A (1) (h), it seems difficult to accept the argument that the 
expression “ the Ruler of a' foreign State” under section 86 (1) can take in cases 
only of Rulers of foreign States which are governed by a monarcfocal form of Govern- 
ment. In view of the definition of a foreign Ruler, it is when section 

86 (1) refers to Rulers of foreign States, it refers to Rulers of all foreign States what- 
ever be their form of Government. If the form of Government prevailmg in a 
foreign State is Republican, then the.Ruler of the said State Would be the person 
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who IS recognised for the lime being by the Central Government to be the head 
of that State In other words, the definition of a Ruler clearly and unambiguously 
shows that whoever is recognised as the head of a foreign State would fall within 
the description of Ruler of a foreign State under section 86 Tliat being so, we 
do not think m reading section 86 (1), it would be permissible to import any temu 
of limitation , and unless some terms of limitation are imported in constniing 
section 86 (1), the argument that the head of a Republican State is not a Ruler of 
that State cannot be upheld 

Besides on principle, it is not easy to understand why it should be assumed 
that the Code of Cml Procedure alunys made a distinction between Rulers of foreign 
States governed by monarchical form of Government and those which were govern 
ed by Republican form of Government Both forms of Government have been in 
existence for many years past, and the Lcgislatiu'c which framed the relevant 
provisions of the Code was aware that there arc several States m which monarchical 
form of Government does not prevail Could it have been the intention of the 
framers of the Code of Civil Procedure that monarchical States should be liable to 
be sued under section 86 (1) subject to the consent of the Central GovemnKct, 
in the municipal Courts of India, whereas foreign States not so governed should 
fall outside section 86 (1) and thusbe able to claim the immunity under Intcmauonal 
X.aw’ In our opinion, no valM ground has been suggested why this question 
should be answered in the afilrznative 

There is one more circumstance to which we may refer m this connection 
We have already noticed that white amending the provmons, the Amending ibci 
of I9al has dealt with the question of Rulers of former Indian States separately 
tmder section 87 B, and having made some formal and some substantial changes 
in the rest of the provisions the Legulature has mtroduced section 87 A winch is a 
definition secuon At the tune when section 87 A (1) (^) Ruler,' it must 

have been plain to the Legislature that this definition would take m all heads of 
foreign States whatever the form of Government prevailing in them may be , and 
so. It would not be unreasonable to hold that the object of the definition vv*as to 
make it clear that Rulers of foreign States to which section 86 (I) applied would 
cover Rulers of all foreign States, provided they satisfied the requirements of the 
definition of section 07 A (1) (6) 

Inodentally, the construction which we arc inclined to place on section CC (I) 
IS harmomous with the scheme of the Code on this point Section 84 authorises 
a foreign State to sue in respect of the rights to which its proviso refers Having 
conferrm the said right on foreign States section 86 (1) proceeds to prescribe a 
hmited liability against foreign States Tlie limitation on the liability of foreign 
States to be sued is two-fuld The first limitation is lliat such a suit cannot be 
instituted except wiili the consent of the Central Govcmmcnt certified in writing 
by a Secretary to iliat Government. This requirement shows the anxiety of the 
Legislature to save foreign States from fnvolous or unjustified claims The second 
limitauon is that the Cmtral Govemment shall not give consent tmless it appears 
to the Central Govemment that the case falls under one or tlic other of clauses (<j) 
to (d) of section 86 (2) Inotherwords thcLcgislattuchasgrvensufficientgujdancc 
to the Central Government to enable the said Govemment to decide the quesuon 
as to when consent should be given to a suit being filed against the Ruler ofa foreign 
State Having provided for this limited lubility to be sued, the Legislature has 
taken care to save the Ruler ofa foreign State from arrest, except with the consent 
of the Central Government similarly certified and has directed that no decree shall 
be executed against the property of any such Ruler , that i$ the elTcct of secuon 
86(3) 

It IS true that this provision exempts the property of any such Ruler from 
execution of any decree that may be passed against a Ruler, and apparently, 
the High Court thought that this tends to show that die Ruler of a foreign State 
-wnhinnbc contcmptiuon of secuon 86 (1) must be the Ruler himself and not the 
Sutc In our opinion, this view u not wdl founded. The provision that a decree 
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passed against the Ruler of a foreign State shall not be executed against the property 
of such Ruler, rather tends to show that what is exempted is the separate property 
of the Ruler himself and not the property of the Ruler as head of the State. A 
distinction is made between the property belonging to, the State of which the Ruler 
is recognised to be the head, and the property belonging to the Ruler individually. 
We are, therefore, satisfied that section 86 (1) applies to cases where suits are brought 
against Rulers of foreign States and that foreign States fall within its scope whatever 
be_ their form of Government. We have already indicated that whenever a suit 
is intended to be brought by or against the Ruler of a foreign State, it has to be in 
the name of tire State, and that is how the present suit has, in fact, been filed. 

The effect of the provisions of section 86 (1) appears to be that it makes a 
statutory provision covering a field which would otherwise be covered by the doctrine 
of immunity under International Law. It is not disputed that every sovereign 
State is competent to make its own laws in relation to the rights and liabilities of 
foreign States to be sued within its own municipal Courts. Just as an independent 
Sovereign State may statutorily provide for its own rights and liabilities to sue and 
be sued, so can it provide for the rights and liabilities of foreign States to sue and 
be sued in its municipal Courts. That being so, it would be legitimate to hold 
that the effect of section 86 (1) is to modify to a certain extent the doctrine of 
immunity recognised by International Law. This section provides that foreign 
States can be sued within the municipal Courts of India with the consent of the 
Central Government and when such consent is granted as required by section 86 (1), 
it would not be open to a foreign State to rely on the doctrine of immunity under 
International Law, because the municipal Courts in India would be bound by the 
statutory provisions, such as those contained in the Code of Civil Procedure. In 
substance, section 86 (1) is not merely procedural ; it is in a sense a counter-part 
of section 84, Whereas section 84 confers a right on a foreign State to sue, section 
86 (1) in substance imposes a liability on foreign States to be sued, though tlus 
liability is circumscribed and safeguarded by the limitations prescribed by it. 
That is the effect of section 86 (1). 

In Chandulal Khushalji v, Awad Bin Umar Sullan Kawaz _ Jung Bahadur\ 
Strachey, J., had occasion to consider this aspect of the matter in relation to the 
provisions of section 433 of the Code of 1882. What section 433 does, said the 
learned Judge, 


“istocreateapirsonal privilegefor sever ‘ignprijiccsandruling chielsand their ambassadors and 
envoys. It is a modified form of the absolute privilege enjoyed by independent sovereigns and their 
ambassadors in the Courts in England, in accordance with the principles of International The 

difference is that while in England the privilegeis unconditional, dependent only on the wll of the 
sovereign or his representative, in Indiait is dependentupon the consent of the Goventor-Geneial in 
Council, which can be given o ily under specified conditions. This modified or conditional pnvilege 
is, however, based upon essentially the same principle as the absolute privilege, the dignity and 
independence of the ruler, which svould be endangered by alloiving any peison to sue him at 
pleasure, and the political inconveniences and complications which would be result. 


We are inclined to think that this view correctly represents the results of the 
provisions of section 433 as much as of those contained in section 86 (1). 

In view of our conclusion that section 86 (1) applies to the present sui^ it 
follows that in the absence of the consent of the Central Government as prescribed 
by it, the suit cannot be entertained. On that view of the matter, it is not nec^ssa^ 
to deal with the other question as to whether the respondents were justified in 
claiming absolute immunity under International Law. It^ is common gjoun 
that if there is a specific statutory provision such as is contained in section 86 (1) 
which allows a suit to be filed against a foreign State subject to 
it is the said statutory provision that will govern the decision o 
whether the suit has been properly filed or not. • In dealing wi su _ q > 

ifis unnecessary to travel beyond the provisions of the statute, because the statute 

determines the competence of the suit. . 

1. (1897) I.L.R. 21 Bom. 351 at pp. 371-2 


s Cl— 5 
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The result IS, the appeal fails and is dismissed In view of the fact tliat we are 
afHnnmg the decision of the Court of Appeal on a ground which did not succeed 
before tl^t Court, we direct that parties should bear their own costs tliroughout 
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THE SUPREME COURT OF INDIA 
(Cml Appellate Jurisdiction ) 

Present — P B Gajendraoadkar, Chuf Justiu, K N Waaciioo 
M Hidayatullah, J C Siiaii and S M Sikri, JJ 

Kama! Naram Sarma Appellant* 


Dwarka Prasad Mishra and others Respondents 

Conduct ej CUetion Rulti (I9GI) RuU 91 A — Scope— Affidavtt in support of elect on pet lion sworn it/ori 
Dutrut Court Clerk e/Ceurt appemlei under section 139(c) Code of Cwtl Procedure {V eJ 1908)— isffiaa! 
tompluaici with rule 94 A 

An affidavit rwoiri before aDulrict Clerk of Couriappoirisedu'der sect on 139 {c) Cml Frexr 
dure Code to admuiuier oaths who undoubledlyu a Comnunioner of Oatlis can only be excli^cd by 
taking an extreme and technical viewwlueh it not juiified Rule 94 A of il c Conduct of Elect on 
Rules (1961) makes receivable an affidavit sworn before a Coimnusioner of Oatlis mihout rpccifyv; 
of what bnd 

It IS not necessary tliat an appointment wiihrcference to il e Oailis Act had to be made for iLc 
affidavits under Conduct of Election Rules 

Appeal from the Judgment and Order, dated the 15th April, 1964 of the 
Madhya Pradesh High Court in Miscellaneous Petition No 90 of 1964 

M S Gupta, Advocate, for Appellant 

C S Pathak, Senior Advocate, (T S Dhorviadhikart and A G Ralneparkht, 
Advocates, with him), for Respondent No 1 

Tlie Judgment of the Court was delivered by 

Hida^alullah, J —This appeal arises from an election petition filed after the 
last General Election to the Madhya Pradesh Legislative Assembly, in respect of 
the election, from the Kasdol Legislative Assembly constituency held on 4th May, 
1963 The first respondent w-as declared elected and the appellant challenged hu 
election alleging several acts of corrupt practices, publication of false statements, 
filing of false accounts etc The elecUon petition was supported by an afTIdavit 
sworn before K. S Moghe, Ofiiccr for Admimstcrmg Oathson Affidavits, Jabalpur 
Moghc Mus the ClerL of Court m the District Court, Jabalpur The first respon 
dent objected that the affidavit was not sworn before the proper authority as required 
by rule 94 A of the Conduct of Election Rules, 1961, and it was, therefore, 
nrajed that the election petition should be dismissed or the allegations about 
corrupt practices should be struck out The Election Tribunal, by an order dated 
31st October, 1963 accepted the objection but allowed the filing of a proper affidavit 
and a fresh affidavit was taken on record Noaction was taken against that order 
It appears that the Election Tnbunal had framed two issues for dctemunaljon 
They w-crc 

' Istar Ptr 18 1Vh'th*r che sffilivit filed I^the n tit oner in lupport oriui petitiim htaJia 
law ai not properly iwom before a competent Officer duly aulhonted co attest and aulLejitjate M 
affilint and does not abo comply with the prwisions oftecuon 83 of the Representation of the Pwi* 

Aeiandlhe Rules mvleihereunder'* Kio wbetberchepeucionuhabletobedunussedonllusgrovrd' 
bn \i 20 m ether the varous alleged acu of eomipt praeticet mentioned In il e penoon 
aredulytupported^analBdasatasreqtarcdtmderseetionei (3) of the Representation ofrcopleAttr 
Knot, what IS lU erfect on this petition ? 

On Hih February, ll9&4, the first respondent filed an application drawing 
attention to the latter part of Issue No 20 and asked inter aha for a finding ■whethe' 


•CA.No 137 of 1963 


I7tb August, 19C3 
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petition was not liable to be dismissed when the affidavit %vas not proper. 
The Tribunal by an order passed on 24th February, 1964, rejected the last con- 
tention and held tliat as a li esh affidavit was filed the petition could proceed to 
trial. 

On 2nd March, 1964 the first respondent filed a petition under Articles 226 and 
227 of the Constitution in the High Court of Madhya Pradesh challenging both 
the orders and asked tliat tlaey be quashed. The High Court, by its order now 
under appeal by certificate, quashed the two orders ano the Tribunal was directed 
to deal further with the petition in the light of the order of the High Court. 

The High Court in an elaborate order has considered whether the provisions 
of rule 94-A were mandatory or directory but it did not address itself to the question 
whether the first affidavit was proper or not. This was, perhaps, due to the fact 
that the appellant seems to have conceded before the Tribunal that the first affidavit 
was not proper. This concession was sought to be withdrawn in this appeal by 
the anpellant and on looking into the record we were satisfied that the concession 
was wrongly made and should be allowed to be withdrawn. We accordingly 
heard arguments on the question whether the original affidavit did not satisfy 
the Conduct of Election Rules and the Representation of the People Act. We are 
satisfied that the first affidavit was proper and the second affidavit was not neces- 
sary. 

Before we give our decision on this point we shall first set down the relevant 
provisions. Section 83 of the Representation of the People Act provided that — 

“ 83. (1) An election petition — 

(a) shall contain a concise statement of the material facts on svhich the petitioner relies ; 

(A) shall set forth full particulars of any corrupt practice that the petitioner alleges, including 
as full a statement as possible of the names of the parties alleged to have committed such corrupt practice 
and the date and place of the commission of such practice ; and 

(c) shall be signed by the petitioner and verified in the manner laid dotm in the Civil Procedure 
Code, 1908 (V of 1903) for the verification of pleadings. ^ 

Provided that where the petitioner alleges any corrupt practice, the petition shall abo be 
accompanied by an affidavit m the prescribed form in support of the allegation of such corrupt practice 
and the particulars thereof. 

(2) Any schedule or annexure to the petition shall abo be signed by the petitioner and verified 
In the same manner as the petition. ” 

Rule 94-A of the Conduct of Election Rules, 1961, next provides : 

“94.A. The affidavit referred to in the provbo to sub-section (1) of section 83 shall be sworn 
before a Magistrate of the First Glass or a Notary or a Commissioner of Oatlis and shall be in 
Form 25.” 

Form 25 need not be reproduced but the endorsement of the officer before whom 
the affidavit is sworn may be reproduced : 

“Form 25 


196 


Solemnly affirmed/swom by Shri/Shrimati at this. 


day of. 


Before me. 

Magbtrate of the First Class/Notaiy/Gommissioner of Oaths.” 

The relevant rules of the High Court and the notifications issued by the Govern- 
ment have been placed in our hands. The High Court has framed Rules relating 
to the Civil Procedure Code and rule 20 dealing with affidavits reads : 

" 20 All Courts dealing with affidavits should make calb for affidavits at 11 A M. and 2 p.m. every 
day. If the Clerk of Court or other ministerial officer is appointed a Com^ioner for ^imnistCT- 

ing oath ofaffidavits, he will discharge that function at such time as may be fixed by the District 

Judge in thb behalf. ” 

Rule 34 says : . , - n- . . 

“ 34 The Officer adminbtering the oathshall make the foUowing endorsement on every affidavit 
sworn before him and shaU date, sign and seal the same. 
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Sworn before me on the day of 19 by *on of 

whoispenoTuIiy knovt-n to me{or) whohas beenidentiHedby wlos »jn3- 

ture u s gnatures are hereto appended 

Designation. 

SEAL 

The affidavit which vviis sworn before Moghc bore the above endorsement and 
Moghc described himself as Ollker for Admimstenng Oatlis on Aflidavits, 
Jabalpur, Madhya Pradesh *’ 

On 16th February, 1959, the Government of Madhjn Pradesh had issued a 
notification under which District Judges were empowered under section 139 (r) 
of the Code of Civnl Procedure to appoint Commissioners to administer oallis on 
affidavits made under the said Code and the District Judge Jabalpur, in exercise 
of the powers so conferred appointed amongothers the Clerk of Court attached to 
hij office to be ex-oj^aa Commissioner for the purpose of administration of oadis 
on affidavits made under the Code of Civil Procedure It may be pointed out 
that subsequently m May 1960 the first notification was amended and in place of 
the words m the first notification empowers all the District Judges to appoint 
Commissioners to administer oaths on affidavus made ’ the words 

“generally empowers the Court of Distnct Judges to appoint officers to administer 
oaths to deponents in cases of affidavits were substituted This change does not 
affeet the present matter because the appointment of Moghe was under the first 
notification and not under the second ITie contention of the first respondent is 
that the aff davit did not comply with the requirements of rule 9f A because Moghc 
was not a Commissiorer of Oaths but was an officer for Administration of Oaths 
for the purpose of section 139 (e) of the Code \^e shall refer to that provision 
presently 

The nJe does not state before which Commissioner the affidavit muit be 
sworn It must therefore, be read as including all Commissioners of Oaths duly 
appointed The election petition is verified as a plaint but the affidavit is needed 
additionally when allegations of a particular type are made The rule really 
requires an afTidavnt so that action for perjury may be based on it if the allegation 
IS found to be false We enquired whether, m the State of h(adh>a Pradesh, 
there was any other provision under which Commissioners of Oatlis could be 
appomted but none was shown The Indian Oaths Act, no doubt, consolidates 
the law relating to judicial oaths and for other purposes Section 4 of that Act 
gives authont) to all Courts and persons having by law or consent of parties 
authority to receive evidence” ’‘to administer, by themselves or b> an officer 
empowered by them in this behalf, oaths and affirmations in discliargc of the 
duties or in exercise of the powers imposed or conferred upon them respectively 
bylaw’ This IS a general provision and It mentions generally per«ons having 
by law authont) to receive evidence It is difficult to say that the Clerk of 
Court answers this description But there arc other provisions of law under 
which oaths may be administered for purposes of affidavits Section 139 of the 
Code of Civil Procedure, under which the Clerk of Court was given tins jurtsdic 
tion, provides 

"139 0alkenaJiJ.iMfyah9mbhaJ:atiujiernl 
la the cate of say ftSidsvil under this Code- 
ia) any Court or ^Ugutrste or 

(S) aay ofiker or other person whom » ITgh Cenai may *ppo nt m t J it Itlialf or 
(t) any officer ^>poin(ed br any other Court wkca the PronneuJ Cwemmenf liM genenlJy 
or fpeoafTy empowered in thii behalf 

may admuiuter ihe oath fo the depone n t.** 

Similarly, section 539 of the Code of Criminal Procedure provides 
** 539 Cwrti ati pmeta ii/tn aiarn mfHanlS tuf %* tseont.— 

Affidamtf andaffirDtsuomtobeusedbeforeanylCghCourtpraRyofficer of t>ieh Court may 
be (won and afilnnad before lueb Court or the C3 m ot the Sute or aay Coamituoner of ocher 
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on^appointcd by such Court for that purpose, or any Judge, or any Commissioner for taking 
aindavits many Court of Record in India, or any Commissioner to administer oaths in England or 
Ireland or nny Magistratcauthoriscd to take affidavits or ..fHrmations in Scotland.” 

It is therefore not necessary that an appointment with reference to the Oaths Act 
had to be made. 


The Clerk of Court was appointed a Commissioner of Oaths under section 
139 (r) quoted above. It is contended that the powers of such a Commissioner 
were to administer oaths for purposes of affidawts under the Code of Civil Pro- 
cedure and this meant Order 19 of the Code. It is pointed out that none of the 
conditions under which the affidavit is required under that Order applies here. 
It is argued that Commissioners appointed under one statute cannot swear affidavits 
prescribed under another statute and section 539 of the Code of Criminal Proce- 
dure is also cited as an instance. This may be so. It may be that an affidavit 
sworn by a District Clerk of Court may not be good for the purposes of the Code of 
Criminal Procedure and vice versa but that is becauses the restriction is to be found 
in section 139 of the one Code and section 539 of the other. Rule 94-A makes no 
such conditions and makes receivable an affidavit sworn before a Commissioner, 
of Oaths without specifying of what kind. In this view of the matter the affidavit 
sworn before the District Clerk of Court, who undoubtedly is a Commissioner of 
Oaths, can only be excluded by taking an extreme and technical view which, in 
our opinion, is not justified. 


The appeal mus t therefore succeed on this short ground and it is not necessar 
to discuss whether the rule is mandatory or directory for, in any event, its requiret 
ments have been met. The appeal is allowed but as the appellant had earlier 
conceded the point on which the appeal succeeds, there shall be no order about 
^ costs. The case will now go back to Tribunal for decision on merits. 

;;,C.S. Appeal allowed. 

THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Jusice, K. N. Wanchoo, 
M. HtDAYATULLAH, J. G. ShAH AND S. M. SiKRI, JJ. 


M/s. Bundelkhand Motor Transport Co. 


Appellant^ 


V. 


Respondents. 

Intervener. 


Behari Lai Chaurasia and another 

Madhya Pradesh State Roadways Transport Corporation 

Motor Vehicles Act (/go/ 1939), section 63 and Central Provinces and Berar Motor Vehicles Rules (mO), 
Rule ^■i-^cope and effect— Inter-regional permit— Renewal of permit but refusal of counter— signature— Eject JJ 
Regional Transport Authority having jurisdiction oier rest of route to give counter-signature. 

The Regional Transport Authority, Jabalpur, granted to the appellant a pCTmit to ^ ^ ® 

carriages on an inter-regional route-Jabalpur to Chhaettarpur-ln the State 
and the permit tvas countersigned by the ^^Sional Transpor^uthon^ Regional 

ction a part of the route lay. The renerved permit irluch tvas coup OT gn ^ to 

Transport Authority svas to expire on 9th August, 1963. On 6th June, 1963 the 

the Regional Transport Authority, Jabalpore, for reriCTval of the permit and j^ted 

her, 1963, the permit svas renewed for the period ending 9th Fe ruary, • _ to countersign 

7th December, 1963, the appellant requested SS^TIiree motor transport 

‘he permit so renetved. Tliis application wp published on 2n ^ ^ ^ was barred by 

operators objected to the grant of counter-signature on the ^oun pvolrv Tlie Regional 

limitation under section 58 (2) March, 1964, granted 

Transport Authority, Rewa. overruled the objection and by order the'obiectors quas. 

counter-signature o7the permit. The High Court on application for rvnt by one the objectors qu 

bed the order. On appeal to the Supreme Court, _ 


•G.A. No. 51 of 1965. 


17th August, 1965. 
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IliU, It was unnecessary to expr e ss any op nioji on tl e abos'c rucstjori as tl c nutter could Ee do* 
posed of on the construction of the Central Provinces and Berar Motor Vehicles Kulcs, 1940 which were 
in operation m t ctworegions JahalporeandRewaxn the State ofMadJya Pradesh TheRefiorai 
Transport Authority Jabalpur, was competent togrant renewal of the pciifut and was also competent 
by virtue of rule 63 of the Rules to counter s gn the permit so as to male it valid even for that part of (he 
route which lay m the Rewa region Rule 63 prevails over the provision in section 63 of the hfotor \<hr 
cles Act TheSute Government had the power to frame rule 63 In the instant case the apphcaticn 
of the appellant to the Reg onal Transport Authority Jabalpur was rejected »nd granted only renewal 
ofpenait In effect the permit was an enecuve regional permit for the route in Jabalpur Authonty’i 
Junsdictton and not an inter regional permit and there was no part of tie route for which the Regional 
Transport Authonty, Rewa could by countersigning the permit extend it so as to male it operain-e 
within the Rewa region 

In any event as one Regional Transport Authonty is not competent to tit in judgment oter lie 
discretion exercised by any other Regional Transport Authonty upon whoio tie power u conferred lo 
regard to a particular matter under thestatutc iheorderof the Reg onalTVansport Authonty Rew, 
granting counter-signature m the teeth ofthe earlier order of the Jabalpur Authonty was imalid. 

Appeal from the Judgment and Order dated the lldi Not’ember, 1964 of 
the hladhya Pradesh High Court m Misccllancmia Petition Pso 238 of 1964 

G S Pathak, Senior Advocate, (A G Rainaparkhi, Advocate svith him), for 
Appellant 

B RX Ijtngar, Manmohan Knsktum haul, S h Mehia ami h L Mtkla, Advo- 
cates, for Rc«pondcnt No 1 

S V Gupu, Solicitor General of Irdta, (/A Shroff, Ad\()caic with him), for 
Intervener 

The Judgment of the Court was delivered by 

Shah, J —In 1957 the Regional Transport Authority, Jabalpur, granted to 
Messn Bundelkhand Motor Transport Company, Nowgaon— heremafter called 
* the appellant’— a permit under the Motor Vehicles Act, >939 *0 ply stage 
carnages on an inter regional route— Jabalpur to Chhataipur— in the State of 
hladhya Pradesh, and me permit was countersigned by the Regional Transport 
Authonty, Rcvfa, vvitfun vvhosejufisdiction a part of the route lay The permit 
was renewed in igGo for a period of three years exptnng on 9th August, 19G3 by 
the Regional Transport Authority, Jabalpur, and it was countersigned by the 
Regional Trasport Authority, Rewa On yih June, 1963, the appellant applied 
to the Regional Transport Authority, Jabalpur, for renewal of the perrmt, and 
by order dated 6th December, 1963 the pcrmitwas renewed fbrtlic penodending 
gth February, 1966 By its application dated 7th December, 1963, the appellant 
requested the Regional Transport Authority, Rewa,,to countersign the permit to 
renew ed This apphation w as published as required by section 57 vsilh section 
63 (3) ofthe Act on and January 1964 Threeirotortranqiortopcrators amongst 
whom vras the first respondent Behan Lai Chaurasia, objected to the grant of 
counter-signature to the permit, mler aha on the ground that the application 
was barred by the law of limitation prescribed by section 58 (*) pnmso one, and 
the Regional Transport Authonty, Rewa, had no power to grant counter signature 
of renewal after the expirv of Uiat penod The Regional Transport Authonty, 
Rewa, overruled the objection, and by orderdated 17th Alarch, 1964, granted coun- 
ter-signature of the permit 

The first respondent then applied lo the High Court of Madhya Pradesh under 
Articles 226 and 227 of thcConstitutionfbra writ quashing the order dated 17th 
March, 1964, passed by the Regional Transport Authonty, Rewa In the view of 
the High Court an application for renewal of die permit and an application for 
renewal of counter signature must be made within the penod prescribed by section 
58 (a) of the Act, and the appellant having failed lo appl^ within that period the 
application of the appellant forrencwalof the counter signature was barred and 
the Regional Transmit Authonty, Rewa, had no jurisdiction to countersign the 
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permit renc^ved by the Regional Transport Authority, Jabalpur. The High Court 
accordingly quashed the order dated 17th M^arch^ 1964- With certificate granted 
by the High Court under Article 133 (1) (c) of the Constitution, the appeUant has 
appealed to this Court. 

It may be_ convenient in the first instance to refer to the material provisions of 
the Motor Vehicles Act (IV of 1939) which have a bearingon the validity of the order 
dated 1 7th March, 1 964. Section 45 of the Motor Vehicles Act provides tliat every 
application for permit shall be made to tlie Regional Transport Authority of the 
region in which it is proposed to use the vehicle or vehicles. By the proviso to sec- 
tion 45 it is enacted that where it is proposed to use the vehilce or vehicles in hvo 
or more regions Ipng ivithin the same State, the application shall be made to the 
Regional Transport Authority of the region in w'hich the major portion of the pro- 
posed route or area lies. Section 47 sets out the procedure of the Regional Transport 
Authority in considering applications for stage carriage permits and prescribes the 
matters ^^’hich may be taken into account by that officer in granting or rejecting the 
applications for stage carriage permits. By section 48 it is provided that subject to 
the provisions of section 47, a Regional Transport Authority may, on an application 
made to it, gp'ant a stage carriage permit, in accordance ^vith the application or 
with such modifications as it deems fit, valid for a specified route or routes or speci- 
fied area. Sub-section (3) of section 48 authorises the Authority to grant a stage 
carriage permit subject to one or more of the conditions specified therein. Section 
57 prescribed the procedure in “ applying for and granting permits ”. An appli- 
cation for a stage carriage permit or a public carrier’s permit shall, it is provided 
by sub-section (2), be made not less than six weeks before the date on which it is 
desired that the permit shall take effect, or, if the Regional Transport Authority 
appoints dates for the receipt of such application, on such dates. By sub-section ( i ) 
of section 58 it is provided that a stage carriage permit or a contract carriage permit 
other than a temporary permit shall be effective without renewal for such period 
not less than three years and not more than five years, as the Regional Transport 
Authority may specify in the permit. Sub-section (2) enacts that a permit may 
be renewed on an application made and disposed of as if it were an application for 
.a permit, provided that the application for die renewal of a permit shall be made 
(a) in die case of a stage carriage permit or a public carrier’s permit, not less than 
sixty days before the date of its expiry ; and (b) in any other case, not less than 
thirty days before the date of its expiry. By sub-secrion (3) the Authority is, 
withstanding anything contained in the first proviso to sub-secdon (2), authorwed 
to entertain an application for the renewal of a permit after the last date specified 
in the said proviso, if the application is made not more than fifteen days after the 
said last date. Section 63 deals with inter-regional and inter-State pemuts. 
The material parts of the section are as under : — 

. “ (1) Accept as may be otherwise prescribed a permit granted by the RegiOTal 

Authority of any one region shall not be valid in any other region, unl^ he p „ 

countersigned by the Regional Transport Authority of that other region, and a '5, 

one State shall not be valid in any other State unless countersigned by the State Transport Auth y 

that Other State or by the Regional Transport Authority' concerned : 

Provided * * * * 1 , 1 , -t 

(2) A Regional Transport Authority when countersigning the perrot '“V f P" W 

any condition which it might have imposed ifit had granted the ^ ^ 

condition attached to the permit by the Authority by which the permit was grantea. 

(3) The provisions of this Chapter relating to the 

shall apply to the grant, revocation and suspension of counter-signatures pe . ^ 

Provided * * * i. -p 1 S 

Section 68 by the first sub-section authorises the State Government to make Ku e 
for the purpose of carrying into effect the provisions of C apter . ^ . 

A stage carriage permit granted and not 

remains effective without renewal for a period .. a tierson dcsir- 

more than five years as the Authority may specify m t ^ Per • permit, - 

mg to obtain renewal of the permits must, in the case of S - ■ ■ , 
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TraVe an application not Ic‘s than swij days before the date of its expiry, and the 
Authority has to deal wth the application lor renewal as if it >\cre an application 
fora permit The procedure for obainirg rcrcwt .1 is a^imlatcd to the*procc- 
dure prc'cnbed for an application for a fir«t permt, but in order ll^t there may 
be no hiatus the Legislature has pro^^ded tfat the application for renewal shall 
be made not Ie»s than sixty days before tie date of its expiry, it being assumed that 
the Authority would be able in the inters al to publish the application, and to bear 
objections to tbe grant of renewal E-cept as may be otherwise prescribed, an 
inter regional peimit bv a Regional Tran*port Autlonty in any region, is not xalid 
unless the peimit is countcr*igncd by ibe Regional Tran port Authority of that 
other region Tbe proMuons of Chapter IV relating to tbe grant, rcsocation and 
suspension of permits apply to the grant, rcsocation ard suspension of counter 
signatures of permits 

The High Court held that an application for rcncs\al of counter signaturchas 
also to be made not less than sixty days before the date of its expiry and if no 
such application is made, the Regional Transport Authority has no power to counter 
sign the permit and on that ground discharged the order issued by the Regional 
Transport Authority, Res\*a It v\as urged on behalf of the appellant that by 
section 63 {^) the proxisions contained in Chapter I\ relating to grant, rcsocation 
and suspension of pemjts arc made applicable to grant of countersignature of 
permits, to tbe application for counter signature of an inter regional permit, the 
provisions relating to rencs al contained in section 58 ha%c no application 
Counsel for the respondent submitted that a permit granted by an Authority com- 
petent under section 45 of the Act 1$ an integrated permit in respect of a unitary 
route, and until the permit is countersigned by the Authority in the otlier region, 
It IS wholly tnefTecme 

Wc do not think it necessary to express any opinion on the contcntiow 
adsaneed by the parties on this part of the case lor, we are of the view that this 
appeal may be decided on the interpretation of thcRules made by the State Gosem 
ment in regard to grant of permits and counter signature of inter regional permits 
Under the Motor Vehicles Act, 1939 the Central Provinces and Berar Motor 
Vehicles Rules 1040 were made by the appropnafe authonly and it is common 
wound that those R dcs were at the material time in operation in the two region^ 
Jabalpur and Rei'a — in the State ofMadhya Pradesh withwhichwc arc concerned 
By rule 61, it wras pronded 

* (1) Application for ifie imoval of a permit ihall be nude in wnl nK to ihe Regional Tram- 
port Autbonty by which the perm t w»j uiued not les* iliaji two tnwiiht in tj e ea*c of » *uge 
nage pennil or a public earn r $ perm t and not le» than one month in other caae* befort lie 
expiry o' 'he permit and s! all be accompanied by Part A of the permit The application »Ka3l ttaie 
the pTOod or Mhich the rennal is desired ai^ shall be aceompaxued by ilic fee prescribed in rme 55 

(4) The Regional Tranrporf Autlionty renewing a permit liall ealJ upon tbe I older to produre 
Part AorPartsBihereof asthecasemsybe andshallendorse Paru A and B accordingly and lUJ 
retum rheja to il e holder 

Rule 62, by clause (tf) proiidcd 

“ Subiect to the provuions of rule 63 application for the renewal of a counter-signature on «per- 
mil shallbemadein writing to the Regional Transport Ault wity conterjicd and wnhm the apyeo* 
prutepenods prescribed in rule 61 and shall subieetto lie fmvisiors of *u}>nile (4) be acep^ 
pxnted by Pari A of the permit TI eaiipj cation shall set (brih the period for wl ich il e renewal of lie 
couRter-signaiure is required 

Rule 63, by clause (a), provided 

“Theauihoniy by which a permit IS r tre o rd may vrlewary auiLonty by »»hKt the f”*?* 
has been eountersigned (with eflcri not ietmniaiingbeforeileditecfcxpiryofiJ,e prrrniOhai^ 
genera] or special order otherwnedirecud tTewisetTrrw any counter-t grJtuxe of ilw pomit by 
(endoTsementof the permii in the manrersctforthin the appropriate Form) andshall insucit*** 
Ultimate the renewal 10 such auil only 

Rule 61 substantially incorporates the prowsions of sub-ieciion (2) of section 5® 
and the proviso thereto and makes certain incidental provisions By clause {') 
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of rule 62 it is provided that the application for renewal of counter-si^ature has 
to be made ^vltl^ln the period prescribed in rule 61 i.c., it has to be ma^ not less 

carriage permit or a public carrier’s 
pernut. By riile 63, power is conferred upon the Authority which grants an ihter- 
re^onal permit under the first proviso to section 43, (unless by any general or sSal 
order the other Authority has directed otherwise) to countersign tlie penmt so 

fi! region covered by the route. TherefLe even 

toough by section 63 the power to countersign tlie permit is entrusted to the 
i<.e^onal_ Transport Authority of the region in which the remaining part of the 
route is_ situate, by rule 63 the pow^er to countersign may also be exercised by the 
Authority who grants the original permit. The Regional Transport Authority 
Jabalpur, was therefore competent to grant renewal of the permit and was also’ 
.competent by virtae of rule 63 to counter sign the permit as so to make it yalid even 
lor that part of the route ^vhich lay in the Rewa region. 


The Legislature has by providing in the opening part of sub-section (i) ‘ Except 
as may be otlierwise prescribed ’ made the provision subject to the Rules 
Iramcd under section 68, and a rule conferring authority to countersign the permit 
in so far as it relates to another region upon the Authority w'ho issues the permit 
IS made. The validity of a section W'hich is made subject to the provisions of the 
Rules to be framed by a piece of delegated legislation is not challenged before us. 
Rule 63 must therefore prevail over the direction of the statute. There is no sub- 
stance in the contention raised by Counsel for the appellant that tlie State Govern- 
ment had no poiyer to frame rule 63. Pow'er to frame Rules for carrying into 
effect the provisions of Chapter IV is expressly granted to the State Government 
by section 68, and the exercise of that power, if it be utilised for the purpose of 
carrying into effect the provisions of the Act, is not subject to any other implied 
limitations. 


In the present case an application for countersignature of renew'al of the 
permit w’as made to the Regional Transport Authority, Jabalpur, and it w'as rejec- 
ted. It is unfortunate that the application and the reasons in support of the 
. order of the Authority are not on the record of the case. But it appears clear 
from the following recital in the order of the Regional Transport Authority, Rewa 
that the application for countersignatue w'as made to the Authority at Jabalpur 
and .it was rejected ; 

“ Need for moving tliis authority for getting the counter-signature renewed certainly arose 
when the R. T. A. Jabalpur, declined to sanction the renewal of counter signature. ” 

Truth of this recital is accepted by Counsel at the Bar. The result therefore 
is that an application was made under section 63 read with section 58 (2) to the 
Regional Transport Authority, Jabalpur for renewal of tlie permit and also for 
' counter-signature of the renewal of the permit. The Regional Transport Authority, 
Jabalpur, granted renewal of the permit, but declined to grant counter-signature of 

• the permit, in so far as it related to the Rewa region. Under section 63 a permit 

• granted by the Regional -Transport Authority of one region is not valid in any 
other region, upless the permit has been countersigned by the Regional Transport 
Authority of that other region. The clearest implication of this provision is that 
even an inter-regional nermit when granted is valid for the region over which 
the Authority granting the permit has jurisdiction, and when it is countersigned by 
the Regional Transport Authority of the other region, the permit becomes valid 
for the entire route. We are unable to agree with Counsel for the respondent that 
the permit has no validity whatever until it is countersigned by the Regional Trans- 
port Authority of the other region. 

The Regional Transport Authority, Jabalpur, renewed the permit for the Jabal- 
pur region, but declined to counter-sign the permit in exercise pf the power corne- 
red by rule 63 framed under section 68 of the Motor Vehicles Act in respee of the 
route within the Rewa region. The conclusion is inevitable that the Auttmrhy gran- 
ted the permit only operative between Jabalpur and the point at which the route 

SC J— 6 
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entered the Re%va region in substance, he merely granted a regional permit limit 
ed to the route svithin the Jabalpur r^on. The permit Ixnng a regional pcrrail 
and not an inter regional permit there was no part of the route for which the 
Regional Trantport Authority, Rcwa could by countersigning the permit extend it 
<0 as to make it operative within the Rewa region. In any ct-ent as one Regional 
Transport Authority is not competent to sit in judgment over the discretion acr 
Cised by any other Regional Transport Authority upon whom the power is confenwl 
in regard to a panicular matter under the statute, the order of the Regional Trans* 
port Authority , Rewa, granting counter signature in the teeth of the earlier order 
of the Jabalpur Authority was invalid 

c therefore confirm the order of the High Court, but for difiercnt reasons 
^Vc deem it however necessary to make it clear that our order does not affect 
the validity of the permit granted by the Regional Transport Authority, Jabalpur, 
in so far as it relates to the route between Jabalpur and the point of entry of the 
route into the Rewa region The aopellaiu will pay the costs to tlic respondent m 
this appeal 

K.S iumusei 

THE SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction ) 

Present —A K Sarkar, Raciiucar Dayal avk V Ramaswasii, JJ 
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consutentwiih andbe barmoiuoui with iherequireinent ofseeuon 193 of |] e Cnnurial Procedure Code. 
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Ram Lai Anand, Senior Advocate (J. B. Dadachanji, Advocate of Mh. l.B. 
Badachanji & Co., with him) for Respondent Nos. 1 and 2 (In aU the Appeals). 

R. N. Sachthey, Advocate, for Respondent No. 3 (In all the Appeals). 

The Court delivered the following Judgments : 

Raghubar Dayal, J. (for Sarkar, J. and himself).— The sole question which 
detemmes diese appeals is whether the High Court can transfer a case pending in 
the Court of a Magistrate to the Court of the Additional Sessions Judge. 


It is urged for the appellant, tvho had actually moved for the transfer of the 
\ Court has no such power. The respondents contend that the 

High Court has such power. 


Chapter XLIV of tlie Code of Criminal Procedure, hereinafter called the Code 
^_als with transfer of criminal cases. Section 526, in that Chapter, empowers the 
High Court to pass the following orders whenever it is made to appear to the 
High Court (hat the requirements of either of clauses (o) to (e) of sub-secdon (1) 
thereof exists : w v / w 


177 **(>) dial any offence be inquired into or tried by any Court not empowered under sections 

1 /7 to 184 (both inclusive) but in other respects competent to inquire into or try such offence ; 

. . (ii) that any p.articular case or appeal, or class of cases or appeals, be transferred from a 
Cinminal Court subordinate to its authority to any other such Criminal Court of equal or superior 
junsdiction ; 

(lii) that any particular case or appeal be transferred to and tried bcfore'itsclf ; or 
(iv) that an accused person be committed for trial to itself or to a Court of Session. ” 

The language of clause (ii) is wide enouh to provide for an order transferring a case 
from the Court of a Magistrate to a Court of Session as both the Courts are subordi- 
nate to the High Court and the Court of Session is a Court superior in jurisdiction 
to that of a Magisti'ate. 

Reference may be made to section 6 which reads : 

" Besides the High Courts and the Courts constituted imder any law other than this Code for the 
time being in force, there shall be five classes of Criminal Courts in India, namely : — 

I. — Courts of Session ; 
n. — ^Presidency Magistrates ; 
in. — ^Magistrates of the First Class ; 
rV. — Magistrate-, of the Second Class ; 

V. — ^Magistrates of the Third Class ; 


It is clear that the Courts are mentioned in the order of their superiority in respect 
of jurisdiction. It is not tuged for the appellant that the language of clause (ii) 
of sub-section (I) of section 526 does not give power to the High Court to transfer 
the case from a Court of a Magistrate to that of a Sessions Judge. What is 
urged for the appellant is that the provisions of sub-clause (ii) should be so con- 
strued as to limit its provisions to the transfer of cases from the Court of a Magistrate 
to another Court of a Magistrate, as otherwise there would be difficulties in the trial 
of the case by the Sessions Court when it is transferred to it from the Court of a 
Magistrate. 

The first difficulty urged is that section 193 of the Code inter alia provitRs 
that except as otherwise expressly provided by the Code or by other law fOT the 
time being in force, no Court of Session shall take cognizance of any offence 
as a Court of original jurisdiction unless the accused has been committed to it 
by a Magistrate duly empowered in that behalf ; that there is no express provision 
in the Code which empowers the Court of Session to take cognizance of the case 
as a Court of original jurisdiction when it be transferred to it by a High Cour an 
that therefore the Court of Session is incompetent to take cognizance of sued a 


case and try it. 

Another difficulty suggested is that neither section 526 nor any otl^r provision 
nf the Code provides for the procedure to be followed by the Sessions Ju ge in e 
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trial of the case transferred to it by a High Court and that the procedure laid down 
for the trial of a case by the Court of Session will not be suitable for the trial of 
the transferred case as section 271 of the Code requires the Court of Session to 
commence the trial by reading the charge, a charge which according to other 
provisions of the Code is to be framed by the Magistrate who commits the case. 

We do not consider any of these contemplated difficulties in the trial of the 
transferred case by the Court of Session to be of any significance. 

W’c may deal with the second contention first. The omission to piwide 
specifically the procedure to be fonowed in the trial of a case transferred to the 
Court of ^ssiQn by the High Court in the exercise of its powers under section 526 
of the Code will not malce the transfer illegal, when the language of clause (ii) of 
sub-section (I) confers the noiver on the High Court of transferring a case from the 
Court of a Magistrate to the Court of superior jurisdiction, which a Court of Session 
is. Support for this contention was sought, for the appellant, from sub-section 
(2) of section 526 which provides that when the High Court withdraws for trial 
before itself any case from any Court other than a Qiurt of a Prestdenc) Magis- 
trate, It shall, except as provided for in section 267, observe m such trial the same 
procedure which that Court >vouId have observed if the case had not been so with- 
drawn. If the svithdrawal of the case is equivalent to the transfer of a case la 
exercise of powers conferred by clause (iii) which empowers the Iligh Court to 
ordCT any particular case to be traoafirrr^ to and fned before itself, the proxision 
of sub-section (2), though providing lor the procedure to be followed hy the High 
Court in the trial of cases withdrawn from the Court of a Magistrate other than a 
Presidency Magistrate, does not provide for the procedure to lx followed by the 
High Court when it withdraws the case from the 0)imt of a Presidency Magistrate 
It 15 clear therefore that the mere omission of the procedure to try a case with- 
drawn from the Court of a Presidency Magistrate does not mean that the High 
Court cannot withdraw a case from his Court in view of the clear words of clause 

(ill). 

TIjCfC is no difficulty in our opinion in the Court of Session trying the caM 
transferred to it in accordance with the provisions of Chapter XXIII which deal* 
with the procedure of trials before High Courts and Courts of Session. The 
Court of Session has to follow the procedure laid down in this Chapter so far as 
that be applicable to the cases to be tried by it. This is clear not onl> from Ac 
heading of the Chapter but also from the provisions of section 268 which require 
all trials before a Court ofSession to be either by jury or by the Judge himself, and 
of section 270 which require the Public Prosecutor to conduct the prosecution I0 
cvxry trial before a Court of Session Of course, Ffsccial procedure laid down for 
particular t)!^ of cases and proceedings vnll be followed in those cases as ipreia* 
prosHsions oser-ridc general pros tsions of Chapter XXIII. Such special prosislons 
are to be found in sections 198-B (5), 481 and 485-A of the Code 
- Section 271 prosldcs that when the Court is read) to commence Ac ' 
the accused sliall appear or be brought before it, and Ae charge shall be rcai! out 
in Court and explained to him, and he shall be asked whcAer he is guilty of the 
o cnce charged, or claims to be tried It does not say that Ac charge to be read 
must be the charge framed by Ae Magistrate who commits tlic case. It » tW 
Sessions Judge who is to read out the diarge on which Ac accused is to be tned 
by him It may be Aat in Ae cases committed to the Court of Session tlic Srtsion* 
Judge mostly reads the same charge which lias been framed by Ae Xfaristrafc. 

It is howeier open to him to rc-frame Ae charge and read out the charge as framed 
by him. In practice Ac Session Court does amend and add to Ac cliarge_ before 
proceeding w'lA such cases and it is the charge as amended b> him wljich '* 
out to the accused, the whole object of Ac charge being that the accuKd should 
know what ofTcnccs he has to meet at Ac trial. The S«3ion Judge can follow * 
similar procedure when a case is transferred to his Court after Ac Magistrate luu 
framed Ae charge, ^^'hen tlic Magistrate Itaj not framed a charge, the Sesiioc* 
Judge can do so on Ac basis of Ac prosecution allegations. 
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The other procedure for the trial of the accused is what is to be normally 
followed in the trial of warrant cases, and is laid down in sections 286 to 2 92 and 
sections 309 to 311. In certain cases the provisions of sections 287 and 288 cannot 
however be complied with in the trial of cases transferred to tlie Court of Session by 
the High Court if die accused has not been examined by the Committing Magistrate 
and if no evidence is recorded by him. Such a contingency can arise in the trial 
of Mses committed by a Magistrate in pursuance of the provisions of section 207-A 
as it is not incumbent on him to examine any witness or the accused before com- 
mitting him to the Court of Sessions : Shri Ram v. State of Maharashtra'^. 

The provisions of section 291 which refer to the summoning of witnesses for 
the accused may create a difficulty inasmuch as the accused is not given the right 
to have any witness summoned except as provided in sections 207-A, 211 and 231 . 
The difficulty would be' more theoretical than practical, as no Court will diink 
of not affording an opportunity to the accused to summon defence evidence when 
in view of the transfer of the case by the High Court the accused could not comply 
with such provisions which require him in commitment proceedings to give a 
list of witnesses in the Court of the Committing Magistrate. 

We therefore do not consider that there arises any difficulty in the trial of the 
accused by the Court of Session in a case transferred to it by the High Court from 
the Court of a Magistrate. 

We may now deal with the first objection which is really the main objection 
of the appellant about the trial of the case by a Sessions Judge on its being transferred 
to him by the High Court. Section 193 of the Code prohibits the Court of Session 
to take cognizance of any offence as a Court of original jurisdiction unless the 
accused is committed to it by a Magistrate or there is any otlier express provision 
in the Act. Such express provisions, according to the appellant, are to be found 
in a few sections of the Code. Section 198-B empowers the Court of Session to take 
cognizance of an offence under section 500, Indian Penal Code on a complaint of 
the public Prosecutor witliout the case being committed to it for trial. 


Section 480 empowers any Civil, Criminal or Revenue Court to take cognizance 
of the offences mentioned in that section and section 485-A empowers a Criminal 
Court to take cognizance of the offence committed by a witness on account of his 
non-attendance in obedience to a summons. It is to be noticed that sections 480 
and 485-A do not specifically mention the Court of Session, but these provisions 
can be availed of by that Court in view of the expression ‘ criminal Court ’ being 
wide enough to include a Court of Session. 

Reference was also made to sections 437 and 478, but they speak of commit- 
ment of the accused to the Court of Session in certain circumstances. 


Section 193 and the other sections of the Code refer to the taking of cogmzance 
of an offence by the Court of Session. The question is what amounts to^the taking 
of cognizance of an offence by a Court and whether the Court o espon s procee 
ing with a case transferred to it by the High Court, amounts to i s mg cognizan 
of the offence under trial in the case. 

Chapter XV of the Code deals with jurisdiction of criminal Courts in mqmries 
and trials. Part A consisting of sections 177 to 189 deals with the nlace of inquiiy 
or trial. These sections deal with the territorial jurisdiction of various ^urts 
to_ enquire into or try offences. Part B deals ^viffi the “editions requisite for 
initiation of proceedings and therefore with the conditions SOveriMg p 
a Court to commence, for the first time, proceedings in coimec i 
about which the party aggrieved or the State desires to take 
Chapter XV consists of sections 190 to 199-B. 
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In R R Chan v The Stale of Uttar Pradesh'^ this Court approved of the follow 
jng observations of Das Gupta, J , in RmmbraneeT of Legal Affairs, U'est Bengal v 
Abartt Kumar Banerjee* 

“ \Vhatii tating cogTjzincc hat not been defined in the Criminal Procedure Code»id I Laie no 
desire to attempt to defmc It It seems to me dear however that before it can be said tl at any 
trate has taken cogmzaticeofanyofrencetouIerfectionH*0(t) {<>) Criminal IVocedure Code, he mist 
not only have applied his mind to the contents of tl e petition but he must have doneso for the purpOK 
ofproceedingnapirticiilar way aiind caiedin the subie^uent provisions of this Copter— proceedir{ 
uiidersection200and tl •-reafiersciding it for inquiry and rroort under section 202 IS hen tl e Magis- 
trate applies his mmd not for the purpose of proceed ng under tl e subsequent sections of il is Ch-piet 
but for taking action of some other land tg ordering investigation under section I ‘'6 (3) truiurg 
a search warrant for the purpose of the investigation he cannot be said to lave taken cogruarre 
of the offence 

When the Sessions Cour^ receives a case on transfer by the High Court it is not to 
consider whether it should proceed or not with the case II has to proceed with 
the case as it has been transferred to it by the High Court There is therefore no 
occasion for the C!ourt of Session to take cognizance of the offence in the sense 
that It has to determine whether the proceeding should be imitated in connection 
with the offence or not The procccamgs have been already initiated by the 
hlagistrate and have been simply transferred to it It lias simpl) to proceed with 
the inquiry or trial as the case may be as the case has been made over to it b) the 
High Court 

A consideration of the provisions of the various sections m Part B of Chapter 
XV of the Code dealing with initiation of proceedings also makes out the difference 
between the taking of cognizance of a case and the subsequent inquiry and ual 
of the offences of which cognizance has been taken Section 190 provides that 
hlagistrates can take cognizance of a case in either of the three ways mentioned in 
sub section (1) Section 191 provides for the transfer or commitment of the case 
in which the hlagistrate has taken cognizance of the offence under sub>seetion 
(1) (e) of section I90,i<,on information received from any person other than a 
Police Officer or upon his own knowledge or stispicion that an offence has been 
committed, if the accused objects to being tned bv that Magistrate The pro* 
visions of this section makes a distinction between the taking of cognizance of an 
cffence arid tts subsequent trial by that Magistrate or by another Court SimtUrly 
section 192 orovidci for ihc transfer of a case, of which the htagistrates mcntionect 
in the section have taken cognizance for inquiry or tnal, to another Magistrate 
subordinate to the particular Magistrate The language indicates that the 
hlagistrate to whom the case is to ^ translcrred has not to take cognizance of 
the case afresh but has simply to proceed with the inquiry or trial of the ease 
Section 193 is the section which we have considered and, m the context of the 
various sections, the taking cognizance of an offence as a Court of original jurisdic- 
tion must amount to the initiation of the proceedings for the first time in a Court 
and not in the subsequent enquiry or tnal necessary for the disposal of the case 
TTic other sections in this Part simply provide rcstnctions for the taking of cogni 
zance of offences in CTrtam circumstances 

^N*hen a case is committed to the Court of Session, the Court of Session has 
first to determine whether the commitment of the case is proper If U be of 
opinion that the commitment is bad on a point of law, it has to refer the case to 
the High Court which is competent to quash the proceeding under section 215 
of the Code II is only when the Sessions Court considers the commitment to 
be good in law that it proceeds with the tnal of the case It is in this context that 
the Sessions Court has to lake cognizance of the offence as a Court ofonginal jiru* 
diction and it is such a cognizance wfuch ts referered to in section 193 

We are tlicrcfore of opinion that the further proceedings by the Court of 
Session in a case transfenw to tt by the High Court are not barred by section 
193 of the Code 


1 (1951) SC.J 302 (1931) 1 iU-J 617 
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Further it would be incongruous if the High Court be competent to transfer a 
case from the Court of a Magistrate to itself and try it but it be not competent 
to transfer a case to the Court of Session. There does not appear to be any reason 
which would have induced the Legislature to contemplate the application of clause 
(ii) of sub-section (1) of section 526 to the transfer of cases from the Court of a 
Magistrate to the Court of any other Magistrate of equal or superior jurisdiction 
and not to the Court of Session. Clause (iv) expressly mentions the power of the 
High Court to order commitment of an aecused for trial to itself or to a Court 
of Session. Such an oider can however be passed only when the proceedings in 
the Court of the Magistrate have i-eaehed that stage when it be possible 
for the High Court to direct the committal of the accused to the Court of Session 
or to itself. An order for the commitment of the accused cannot be passed at any 
earlier stage while the transfer of a case can be made at any stage at which the 
case may be when transfer is sought. 

Lastly, reference may be made to seetion 527 of the Code which empowers 
the Supreme Court to direct that any particular case or appeal be transferred 
from one High Court to another High Court or from a Criminal Court sub- 
ordinate to one High Court to another Criminal Court of equal or superior juris- 
diction subordinate to another High Court. The language of the section empowers 
this Court to transfer a case from the Court of a Magistrate under one High Court 
to a Court of another Magistrate of equal or superior jurisdiction, or to a Court 
of Session, subordinate to another High Court. This Court actually transferred 
one case from the Court of a Magistrate to the Court of an Additional Sessions 
Judge as is clear from the judgment of this Court in Harbhajan Singh v. State^. It 
may also be mentioned tliat there is nothing in section 527 about the procedure 
which the transferee Court has to adopt for the further progress of the case. Sub- 
section (3) of section 527 simply gives an option to the transferee Court to act 
on the evidence already recorded or partly so recorded and partly recorded by 
itself or to re-summon witnesses and re-commence the inquiry or trial. 

We are dterefore of opinion that the High Court is competent under section 
526 (1) (ii) of the Code to transfer a case from the Court of a Magistrate to the 
Court of the Sessions Judge. 

The order under appeal in Cr. A. No. 88 of 1965, dated 13th March, 1964, 
transferring the case to the Court of the Additional Sessions Judge is therefore 
correct. We therefore dismiss this appeal. Gr. A. No. 86 of 1965 is also against 
the order of the High Court dated 13th March, 1964, allowing the revision against 

the order of the Sessions Judge refusing to transfer the case from the Court of the 

Magistrate. That order being correct, we dismiss Gr, A. No. 86 of 1965. 

Gr. A. No. 87 of 1965 is against the order of the High Court refusing to review 
its order of transfer dated 13th March, 1964. That appeal is therefore dismissed 
as infructuous. 


Ratnasivami, J . — I regret that I do not agree to the judgment pronounced 
by my learned brother Raghubar Dayal, J. 

The appellant, P.G. Gulati filed a criminal complaint under section 500, 
Indian Penal Code, against the respondents — Lajya Ram I^pur and Diwan 
Chand Kapur in the Court of the Sub-Divisional Magistrate, New Delhi. Later 
on, the appellant made an application under section 5^, Criminal Procedure 
Code to the Sessions Judge praying for the transfer of Ae case from the Court 
of the Sub-Divisional Magistrate to another Court of competent junsdicUon, 
but the application was dismissed. The appellant ttereafter fie 
Petition, Criminal Revision No. 30-D of 1964 ^ the Circuit Bench of the Pui^b 
High Court against the order of the Sessions Judge refusing ^ans er o under 

appellant also filed an application, Criimnal Miscellaneous !^. J r Puniab 

section 526 of the Criminal Procedure Code in Ae G'/cuit Bench j 

High Court for transfer of th e case. On I3th March, 1964, the learned Chie f 

1. Sinct reported (1966) 1 S.G.J. 753 : (1966) M.L.J. (Grl.) 435. 
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Justice of the High Court allowed the Revision Petition and also the apphcauoi 
under section 526 of the Cnnunal Procedure Code and transferred the criimnal ca.e 
to the Court of Sn P N Thukral, Additional Sessions Judge Delhi for disposal 
The anpcllant then realised that the Additional Sessions Judge Delhi had no 
jurisdiction to try and dispose of the Cnminal Petition in view of the provis ons of 
section 193 (1) of theCnminal ProccdurcCodeand thereforcapplicd to the Punjab 
High Court under 'ection 561 A of the Criminal Procedure Code prajing tliat the 
cnnunal complaint may be transferred to a Magistrate of competent jurisdic 
tion This application was d smissed by the learned Chief Justice of the Punjab 
High Court on 12th March 1965 on the ground that the High Court had no poi^er 
to review its previous order Cnmtnal Appeals No 86 and 88 of 1965 are brought 
by Special Leave against the order of the learned Chief JusUce Punjab High Court 
dated 13th March 1964 in Criminal Revision No 30 D of 1964 and Criminal M s 
cellaneous No 63 D of 1964 transfemng the complaint to the Court of the Addi 
Uonal Sessions Judge Delhi for disposal Criminal Appeal No 87 of 1965 is 
brought by Special Leave against the order of the learned Chief Justice Punjab 
High Court dated 12ih March 1965, refusing to review his previous order dated 
13th March 1964 

The first question arising for dcterminaiion in this case ii whether the Add 
t onal S ssions Judge D Ihc has jurisdiction to try the criminal case filed bj the 
appellant without any order of commitment of the respondert* by a competent 
Magistrate Section 193 (1) of the Criminal Procedure Code states 

I9J (1) Exeei a oUrwoeex^c lyp« dedb/ihuCsJeor by snyoil er lavrforlhr 
b n^'ii force noG>a t ofa onil ill lakecojn MnceoraiyofTenceat a Court ofon^nsl juruoie 
toaunl itheaecj dbiib ea 0001*0 cied loitbysMigutraieduIy mpoweredin il at betdlL 

Section 526 of the Cnminal Procedure Code states * 

526 (l) Whenever it u nude to appear to ihe High Court 

(s) that a fi r and tniirt al tn^uryor Inalcannot b bsdinanyC m lul Court lubonhas e 
thereto or 

( ) thstf j h ano Jer nexo J entrortheendiofju t ee or i» required by any provu on ofiLe 
Code, 

It mayorder-* 

(0 

( ) thatanypar aiUrcaseoraj^Kal orclasofcaieiorappeab bclraniferTedl/oma Cruninil 
Court fubordinate to U authority CoanyothertucbCr muialCourtofequalor lupenorjurud ct on 

On behalf of the respondents It was subm tied by Mr Anand that the Additional 
Sessions Judge has jurisdiction to proceed with the trial of the criminal cate m 
viewofthc order oftransfer made by the High Court and the procedure to be 
followed should be that of a warrant case as contemplated by section 526 (2) of the 
Criminal Procedure Code which states 

526. (2) WhenlheirghCouriw (Mrawiforinalbeforeiuel^nycaiefromany Couriotter 
than the Court of a Pf« dency Migutrate it ihalL except ms provided in lect on 267 otwerve la 
fuchtnalthciameprocedurcwhichUutCourtwouhl have observed if the ease had not bem »o 
vnihdravm. 

It was conceded by the learned Counsel that the provision of section 526 (2) 
only to a case which has been withdrawn by the High Court for trial before itieii 
from any other Criminal Court subordinate to it but it was contended that the 
principle of that sub-section should apply also to a criminal case transferred by 
the High Court to the Additional Sessions Judge from the Court of a Magistrate 
Inouropimon there is no warrant for this argument It is manifest that seciwa 

526 of the Cnminal Procedure Code does not expressly provide for the proceduw 
to be followed by the \ddttion.al Sissons Judge in a case of this description. ’* 
follows therefore tliat for the trial of a ease of this descripiion the Legisla nf* 
has not enacted any express provision to the contrary within the meaning of section 
195(1) Criminal Procedure Code Th s view is supported by reference to section 
526 (2) Criminal Procedure Code svhich 11 an express provision with regard to 
the trial ofa case transferred by the H gh Court to itself from any other 
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Court other than the Court of a Presidency Magistrate. Reference should also 
be made to section 198-13 of the Criminal Procedure Code which states 2 


y ) NoUntlistanding anything contained in this Code, vhen any offence falling ux.der 
Chapter XXI oj the Indian Penal Code (XLV of 1060) (other than the offence of defamation by 
spoken words) is alleged to have been committed against the President, or the Vice-President, or il.e 
Governor or Rajpramukh of a State, or a Minister, or any other public servant employed in connection 
with theaffairsofthe Union orofaStatc,inrespectoniiscondurtin the discharge of his public func- 
tiop a Court of Session may take cognizance of such offence, without the accused being committed 
to it for trial, upon a complaint in ivriting made by the Publie Prosecutor. 


(2) Every such complaint shall set forth tlie facts svhich constitute the offence alleged, the 
nature of such offence and such other particulars as arc reasonably sufficient to give notice to the 
accused of the offence alleged to have been committed by him. 

(3) 

(4) No Court of Session shall take cognizance of an offence under sub-section (1), unless the 
complaint is made within si.\- months from the date on svliich the offence is alleged to have been 
committed. 

(5) When the Court of Session takes cognizance of an offence under sub-section (1), then, 
jiotivitlistanding anything contained in this Code, the Court of Session shall tiy the case without a 
jury and in trying the case, shall follow the proeedure prescribed for the trial by Magistrates of 
warrant cases instituted otherwise than on a Police report and the peison against uhora the offence 
is alleged to have been committed shall, unless the Court of Session, for reasons to be recorded other- 
wise directs, be examined as a sntness for the prosecution. 


There is no provision in the Criminal Procedure Code similar to section 198-B or 
section 526 (2) with respect to the mode of trial of the criminal cases which are 
transferred direct from the Court of the Magistrate to the Court of Additional 
Sessions Judge without an order of commitment being made. In the absence ol" 
any express provision it must be held that the Court of Additional Sessions Judge 
has no jurisdiction to proceed with the tiial of a criminal case which has been 
transferred to it by the High Court. 


If this view is right it follows that the High Court is not competent to transfer 
the criminal case from the file of the Sub-Divisional Magistrate’s Court to that 
of the Additional Sessions Judge, Delhi under the provisions of section 526 (1) (ii) 
of the Criminal Procedure Code. The argument was stressed by Mr. Anand on 
behalf of the' respondents that the language " of section 526, Criminal Procedure 
Code, contained no limitation and that it was open to the High Court “to transfer 
any particular case from a Criminal Court subordinate to its authority to any 
other criminal Court of equal or superior jurisdiction.” I do not consider 
that there is any justification for this argument. The language of section 526 
(1) (ii) cannot be read in isolation and cannot be given effect to without 
regard to the mandatory provision of secrion 193 of the Criminal Procedure 
Code. On the contrary, the power' of transfer given to the High Court 
under section 526 (1) (ii) must be so interpreted as not to conflict with the 
language of section 1 93, Criminal Procedure Code. In \ other word^ the 
language of section 526 (1) (ii) must be restricted so as to be coiisistent with and 
be harmonious with, the requirement of section 193 of the Criminal Procedure 
Code. I am accordingly of the opinion ■ that the High Court had no power 
to transfer the criminal proceedings in the present case from the Court of tl^ oub- 
Divisional Magistrate to the Court of the Additional Sessions Jud^ without a 
proper order of commitment being made. The order of the learned Chief Justice 
of the Punjab High Court dated 13th March, 1964, is erroneous in law and must 
be accordingly set aside. 


For the reasons expressed I set aside the order of the learned C^ief Justice of 
the Punjab High Court dated 13th March, 1964, and in its place I direct that 169 
criminal case filed by the apifellant should be transferred to the of any otiier 

1st Class Magistrate stationed at Delhi to be selected by the Iwrned Chief Just C9 
-Of the Punjab High Court under section 526 (1) (iw) of the Criminal Procedure 
Code. Criminal Appeals Nos. 86 and 88 of 1965 are accoraingly allowed. 

SCj— 7 
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In \ icw of this order Criminal Appeal No 87 of 1963 has become mfnictuous and 
1$ accordingly dismissed 

Orczr op TirE Court — In accordance witlr the majority Judgment, the appcati 
stand dismissed 

K S Appeals dismissi3 

THE SUPRFME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

Present — K Subda Rao J R Modholkar and R S BAaiA%\AT,JJ 
P Mohammed \Ieera Lebbai Appellant* 

D 

Thirumalaya Gounder Ramaswamy Goundcr and others RiiPonienls 

Travancore-Ctthn tl gkCoarts Alt (l&}9> (Ke/’J12j M C ) ucimtZO dni 2l-Sut lalmd ntxusttf 
Rs 1 000 xnstituud m District Cmit uh-n lh» Act teas m tperalicn—Prmsum lAai appeal taluei m excess ef 
Rs I 000 was to be heard by Dench ej two Judges — Kerala If gk Court Act {V ef\ 9 j9) (em ng tnia force iarug 
pendency ef appeal — Appeal xf tan beheaidbyimgU Judge as provided in section 5 of Act (t ef\^j9) 

Under Travancorc Coclun Act tOtO (V of llto M £ )<ecuons20 and 2t appeali valued iae«e» 
ofRa 1 000 were to be ) eard by a BcRChof twojudges Dunrg the perdercyofaji appeal iIcKfxab 
Htgh Court] Act (V of 1959) came i/ico forte aitd wider ii appeal] valued at In* llian Ri lOIXO 
couldbelcardbyawnglejudse The appeal wa* accordingly heard by » tingle Judge Onappealbt 
Special Leave to tie Supreme Court 

Held No right of appeal conferred on tJieappelUai (nLen be fled 1 it luiE wbep Travaneore 
CoclunAct 19i9(VoriIio M E) wastnforce) watiakenawsy by Kerala ILgh Courb Act (V tX 
t9o9) An appeal lay to the H gb Court andm Cactiiwai dupoted of by ihe ILglt Court and iLere* 
fore no right of tie appclbnt was infringed merely beeatueii washeafdby**w'gl*J'*dge«>d 
not by a Bench of two Judge] o] provided m the 1949 Act Accordingly tie appeal wit rgitlf 
beard and dec ded by a t nglejudge Once it i$ held ibat no party hat a vetted nght to haveb 
appeal to be beard by more than one Judge of the High Court nongitio prefer an appeal tsidff 
Article 1J3 of the CoRiiituuon can be said to vett in I im the ngl t tmder which being ubvailablr 
Ui ease heard and dupoted of by a t nglejudge of the ILgh Court 

Appeal ty SpecialLeasft from the Judgment and Decree dated the lOiKAugutt 
I960 of the Kerala High Court in Appeals Suit Isos 577 and 751 of ISaS and 40 of 
1939 

T A Juirtrmnia ^rr, Senior Advocate, (A/ S K 5arfri and A/ S AoedStmhdX 
Advocates, with him), for Appellant 

A 1 I tmartalAa Sastn Senior Advocate, (J V AmJgd^at^aT and H Tfi agamjit’t 
Advocates, with him), for Respondent No I 

At R h Ptllat Advocate, for Respondents Nos 3, 4 and 5 

The Judgment of die Court was debvered by 

Mudholhar J — This is an appeal from a judgment of a single Judge of the 
Kerala High Court dismissing the appellants suit for recovery of posiesnon of 
certain property and fir messie profits It is not disputed that the only qtiauon^ 
lav/ which arises in this appeal tsvvheiher the appeal could be heard and dispo*™ 
of b> a single Judge of the High Court The other qucstifms raised are puteiy 
questions of fact Article 133 clause (3) of the Constitution clearly provider that 
notwithstanding anvdimg in the article no appeal shall lie to the Supreme Court 
from a judgement, decree or final order of one judge of a High Court unless Parlu* 
ment by law otherwise provides Parliament has passed no law rendenng t'e 
judgment of a single Judge appealable to the Supreme Court rhougfi this pro* 
vision does not detract from the power of this CouminJer Ariilcc 136 to entertain 
an appeal from a d'cision of a single Judge, itts the settled practice of this C«ri 
not ter interfere VMiha findingoffactamvcdat by (hcHigh Court unless it is s attsSe d 

23nJ Auguit, 
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that in arriving at the finding of fact the High Court had been guilty of grave errors 
e gave opportunity to learned Counsel to point out to us if the findings arrived at 
by the learned single Judge of the High Court aie vitiated hyaTS^Tcrrors 

We, theiefore, declinld ?o permit hi^ 

As regards Ae question of law it is desirable to set out how, according to the appellant 
It ^ises. The suit was instituted on 10th February, 1950, in the Distrief Court 
' was later transferred by it to the Court of the Subordinate 

Judge, Mecnachil sometime in the year 1956 and was substantially decreed in 
he s f^our on 30th July, 1958 Three appeals were preferred against 

I959°bv K defendant, and another in January, 

1959 by H. B. Mohainmad Rowthcr, 8th defendant. The appellant had also 
prefereed an appeal against that part of the deerse which was adverse to him. All 
diesc appeals were heard together and dsposed of by a common judgment on lOth 
Au^sh I960, andtlic appeals prefcried by defendents 1 and 8 were allowed by the 
High Court while the appeal pieferred by the anpcllant was dismissed. At the 
time the suit was instituted the Travancore-Cochin High Court Act V of 1125 
^ j .(corresponding to 1949 A.D.) was in force. Under section 20 of that Act 
read "'i* section 21 all appeals to the High Court valued at an amount in excess 
m Ks. 1,000 had to be heard by a Division Bench consisting of two Judges of the 
’Sh Court. The appellant’s suit and the appeals taken by the respondent from 
the District Court and the Subordinate Judge were both valued at Rs. 3,000 and 
therefoie, had sections 20 and 21 of the Act been in foicc on the date on which the 
^pcals were instituted unquestionably tliey would have had to be heard by a 
ivision Bench of two Judges. The aforesaid Act, was, however, repealed by the 
Rerala High Court Act, 1 958 being Act V of 1 959 which received the assent 
m the President on 6th February, 1959, ard came into force on 3rd March, 1959. 
Ihe appeals weic placed for hearing before a single Judge overruling, we are 
informed by learned Counsel, the appellant’s plea that they should be only heard 
“V ^ I^ivision Bench. The reason why the appeals were heard by a single Judge 
not placed before a Division Bench was that under section 5 of the Kerala 
High Court Act V of 1959 the jurisdiction of a single Judge of the High Court to 
3tid dispose of appeals from an original decree Was extended tc appeals in 
'vhich the value of the subject-matter did not exceed Rs. 10,000. According to 
learned Counsel the right to have the appeal heard by a Division Bench conferred 
by the Travancore-Cochin High Court Act which was in force not only when the 
suit but also when the appeals were filed, was not taken away expressly by Kerala 
Act V of 1959 and could not be taken away by imolication. In support of 
his contention he placed stiong 1 chance upon the decision in Radhakrishnan v. 
Sridhar'^. In that case, just as here, the jurisdiction of a single Judge to hear an 
appeal of a value over *Rs. 2,000 was challenged, even though by an amendment 
to an earlier rule made by the High Court in exercise of its power under Clause 26 
^Jhe Letters Patent on 27th May, 1948, all appeals from an appellate decree of a 
District Court were to be ordinarily heard and disposed of by a single Judge. A 
contention was raised on behalf of the appellant’s Counsel in that case that in the 
absence of any express provision rendering the amendment retrospective the amend- 
uient did not touch the right of an appellant which had accrued to 

his appeal heard by a Division Bench. The contention was upheld by 
e High Court. This decision was not approved of in Mahendra y.^ Darsan (m t e 
ground that the right of a party to have an appeal heard by a Division Bencn was 
tuerely a matter of procedure and could, therefore, be taken away^ retrospective y 
y irnplication. Learned Counsel for the appellant also placed reliance upon e 
ecisiqn of the Court in Garikapali Veerava v. Jd. Subbaiah Choudhury , m w uc 
c owing propositions Were laid down. 
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"(I) That the legal punuJt of a remedy suit api>ea] ard secord appeal are really bntitmui 
h»cne»of procecdirgs all connected by an intrinsic tjnty ard are to be rtgwdrd as out Jf|il 
proceeding 

(2) The nght of appeal is not a mere matter of procedure but is a suhst..ntii e right 

(3) The institution of the suit cames with it the impi cation that all rights of appeal ihoi is 
force are preserved to tl e parties thereto till tl crest of t! c career of tl c sxui 

(4) The nght of appeal is a vested nght and such anght to enter the lupenor Court accreeito 
the litigant ard cxistsas on and from the date tl e hsccirsncrces i-rd ahl ougl it tn-yheaciuallyuer 
cised when the adverse judgment is prorounced nxh nght i« to be gos erred by tl e Jaw presailirg St 
the date of the institution of tl e suit or proccedirg and not by tl e Lw that pies-ails at tl e date cfiti 
decision or at the date of tl e filing of tl e appeal 

(5) This vested nght of appeal can he taken away only by a subsequent eiuctment, If it s4 
provides expressly or by necessary intendment ard not oiheiwise 

and learned Counsel particularly laid stress on the third proposition ^Ve arem 
respectlul agreement with what has been laid down by tins Court But :t is dilEcuIt 
to appreaate what benefit the appellant cAn obtain from what has been laid down 
b> this Court For this is not a case where any right of appeal conferred b) law 
upon the appellant has been taken away The right to prefer an aooeal from the 
judgment of the Court of first instance is derived from the provisions of section 96 
of the Code of Civil Procedure The learned Counsel, however, contended that 
in the instant case it is traceable to the provisions of Travancore Cochin High 
Court Act of 1949 That Act as its Preamble shows was enacted for making pro- 
vision regulating the business of the High Court of Travancore Cochin for fixing 
the jurisdiction of single Judger, Division Benches and Full Benches and fcrcerojjj 
other matters connected with the functions of the High Court It did not purport 
to confer a right of appeal on the parties, but merely dealt wuh procedural raatten, 
matters which are dealt with b) several High Courts under the Letters Patent 
Even the Travancore Cochin CjvjI Courts Act, J95J the provisions of which relate 
to civil Courts subordiiute to the High Court does not confer any right of appeal 
though It divides civil Courts into four classes and defines their resp^tve 
jurisdictions 

An objection somewhat similar to theonc raised by the appellant b*foreuswai 
raised before this Court m Iltavtra Malhat v Vatkej Verhy end another^ Dealing 
with It this Court has observed at page 514 , 

“That reason is that an appeal layloaUigli Court ard wj eiher jt ij tote heard by onr 
a larger number of judges ij merely a matter of procedurr No party has a vnted nght to hare I** 
appeal heard by a specified number of judges An appeal lay to tl e H gL Court ard tie ■17’*”.“' 
question was in (act heard and disixaed by the High Court and il crefore ro ngl t of tie party 
bceninfringedmerely because It was heard by iwojudgesand not by 1 1 rce judges. Nodoublincrtta a 

classes of cases anfornstanee rases wl lehirrvolve an interpretation as to any proviiion of the Con»t^ 

tution tl e CoTStitutirm provides iJut tl e Bench of the Supreme Oiurt I earing Ife matter must W 
composed of judges uho wtU not be Jest dan five in rumber But not {allow [rota this that tl* 

legal requirements in this regard camot be altered by a competent body \Nc tt crefore ovfw* 
the contention of the learred Counsel and I old ilai the appeal was rightly t card and dnidn! by * 
B^ch of two judges ' 

In tbe circumstances, therefore, wc must rejerr the appellant's contention bas«4 
Upon the decision in Radhaknshanan's cast* 

Learned Counsel, howeser, contended that by depriving the appellant of the 
right to ha\e his appeal h-ird by a Division B~nch Ins further right of appeal to 
tins Court under Article 133 was "tlT cled ynd that since that right also sested in 
him when he tnstuiiied the suit it could not be taken away retrospeemeJy cacep* 
b> an expres* provision There is a simple answer to this contention The answ^ 

IS that once it is held that no party has a scslcd right to have his appeal to be heard 
by more than one judge of the High Court, no right to prefer an appeal under 
Article 133 can be said to vest inliini, the right under which being unavailable in 
case heard and dtsposed of b> a single judge of the High Court- The argument 
of learned Counsel thus fails 

_ Ore more point was sought to be urged b> learned Counsel for theappclla^ 
The point ts based upon the fact that one of the contc«ting respondents had ran*® 

1 [l9M)IS.&R-49s A lJL19(HSa907 I77(FB) 

2 iXR.(l9.,C) Sag A JSSBNaC 
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a question as to the maintainability of the suit. According to learned Counsel 
that person being m pari delicto with the plaintiff, ought not to have been permitted 
to raise that question. Since the point was not raised by the appellant in either 
of the two Courts below we declined to permit it to be raised for the first time 
before us. 


For tlicse reasons we dismiss the appeal with costs. 
K. S. ■ 


Appeal dismissed. 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

Present : — A. K. Sarkar, Raghubar Dayal and V. Ramaswami, JJ. 
Bharat Singh and others . . Appellants* 

V. 

Mst. Bhagirathi . . Respondent. 

Hiflda Lazo — Joint family — Hindit brothers — Presumption of joint family — Severance — Onus of proof — 
Evidence Act (/ of 1872), section 21 — Admissions — Admissibility in evidence — Failure to confront under 
section J45 maker of such statement in witness box — Effect. 

Tliere is a stomg presumption in favour of Hindu brothers constituting a joint family. It is for 
theperson alleging severance of the joint family to establish it. 

The mere fact that mutitio.n entry after the death of the father was made in favour of the tl rcc 
brothers and indicated the share of each to be one third by itself can be no evidence of the severance 
of the joint family which after the death of the father consisted of the three brothers who -were minors. 
It is not for the Revenue Authorities to make any regular enquiry as to devolution of title. Tl ere was 
no reason why the three brothers should have separated just after the death of their fathers. 

Admissions are substantive evidence by themselves. Admission^ duly proved are admissible 
evidence irrespective of whether the party making them appeared in the svitness box or not and whether 
that party tviten appearing as witness was confronted tvith those statements in case it made a statement 
contrary to those admissions. 

, ,, The purpose of contradict'ng the witness under section 145 of the Evidence Act is very much 
diferent from the purpose of proving the admission. Admission is substantive evidence of the fact 
admitted while a previous statement used to contradict a witness does not become substantive evidence 
and merely serves the purpose of throwing doubt on the veracity of the witness. What weight is to be 
attached to an admission made by a party is a matter different from its use as admissible evidence. 

Appeal from the Judgment and Decree dated the 9th November, 1959, of the 
Punjab High Court in Regular First Appeal No. 151 of 1954. 

BhhanNarain, Senior Advocate, {M.V. Gostvami and B.C. Mtsm, Advocates, 
with him), for Appellants. 

Mohan Behari Lai, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Raghubar Dayal, J.— This appeal, on certificate, against Ae judgment and 
decree of the Punjab High Court reversing the decree of the trial Court and dismis 
sing the suit of the plaintiffs for a declaration diat the entry in the name ol tn 
defendant in the Jamabandi papers of certain villages was incorrect. , 

The plaintiffs, Bharat Singh and Kirpa Ram, are 

^ey had another brother Maha Chand, whose w^ow is Bhag , Hindu 

11.= plaiMiff, alleged that they and » “and cot« t.mMd 
family, that Maha Chand died as a member of tfie joint Hindu 1 ly 
thereafter Maha Chand’s widow lived with the plaintiffs w . j ^ mainten- 
owners and possessors of the property in suit, the widow bemg entitled to mam 


* G. A. No. 423 of J963. 
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ance onl) They also alleged that it was b> mistake that the defendant’s name 
wa« mutuated in the village records in place of Maha Chand, who died cn 
16th September, 1925 They further alleged that the defendant lost her right to 
maintenance due to her leading an imdiaste life This contention, howacr, was 
not accepted by the Courts below and is no more for consideration It was on the 
other allegations that the plaintiffs claimed a declaration that the cntr> of the 
defendant’s name in the column of ownership in the Jamabandi papers wis v.Tong, 
that they were the owners and possessors of the property m suit and tliat the defen 
dant had ro right therein They also claimed a permanent injunction against 
the defendant restraining her from alienating or leasing any of the properties in 
favour of any person or causing interference of any kind in the possession of the 
plaintiffs 

The defendant contested the suit alleging that her husband Maha Chand, 
along with the plaintiffs did not constitute ajoint Hindu family at the time of ho 
death, that he was separate from the plainiifls and that he was livnng senarate 
from them, that the property in suit was neither ancestral property nor the property 
of the joint Hindu Family that the plaintiffs and Maha Chand were owiicrsof 
agricultural land as co sharers, out of which one third share belonged to Maha 
Chand and that therefore the cniry m hcrfa\our in the Jamabandi papers was 
correct She also claimed right to Maha Chand’s share on the basis of custom 
This contention however, was not accepted by the Courts below and is not now 
open for consideration Bhagirathi further contended that the suit was not wadiin 
tune as she had become owner and possessor of the land m suit m 1925 The suit 
was brought in 1951 

By their replication, theplamlifls stated that Maha Chand had never bccomfe 
separate from them and that the defendantwasnot m possession of the propcrtyi 
in suit, the possession being with (he plaintiff or their tenants or lessees 

The trial Court held that the parlies were governed by the Hindu law untnodi 
fied by any custom, that the joint Hindu family constituted by the plaintiffs and 
their brother Maha Chand was never disrupted and that Maha Chand died a> a 
member of the joint Hindu family, that the property in suit was co-parcenery 
property in the hands of the three brothers, that the entry of the defendants 
name m the jamabandi was wrongly made and that the suit was instituted witiin 
time as the earliest the defendant asserted her claim to tlic land in suit was 
in 1950 The trial Court therefore granted the plaintiffs a decree for declaration 
m the following terms 

* 1 T'nt Che ci r ei in fh- rwen«“ p\p«r» iliowin^ ihe defeiulant at owner of one third ihif* 
in the «ait Isnd are wrong and are nit binding on the plaintiff 

2 That Ihe pro'xrrty in di«puie \-e«u in ihe pLuntiff ai coparcenen 

3 T lat the defendant < onJy nglit in the suit property is one of numtenance and »he u not 
entitled to alienate it m any way 

The pliintifTi are further granted a permanent injunction rotrainirg the defendant from 
ting the suit property in any way and from causing interference m the pUintin' s pooesjlon olia 
preipert^ 

Th-pUmtiff su t for de-laracion that the defendant has lost her nghlof mamtenan«® InU* 
suit property by unchwity is distiussed " - 

The defendant appealed to tlie High Court It svas not contended on ht^ 
behalf that the land was ancestral and had descended from Ram Naram to 
the plaintifis and Maha Chand Mliat was ut^d before the High Court was that 
the entry in Malta Chand s name as owmer of one third ihary m the Jamabandi 
and similar entry in defendant’s name after the death of \faha Chand was correct 
as irrespective of the fact whether the l^ily was originally a joint Hindu family 
or not the joint Hindu ftimly stood disrunted by the conduct of the parties and 
therefore there was no question of the plaintilTs gelling the entire property by 
survivorshio Reliance svas placed on the entries in the revenue records vnin 
respect to Maha Chand and Uie defendant after him owning one third share m 
those properties and about her possession upU> 19^6-47 and on the defendants 
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being impleaded in several suits by the plaintiffs as a co-plaintiff and in one 
suit, as a defendant. The High Court considered this evidence sufficient to prove 
disruption of the joint iaraily as the mutation entries in the revenue records rauld 
not have been obtained by the defendant surreptitiously or without the knowledge 
and consent of the plaintiffs and as none of the plaintiffs objJcled to trtw 
a co-sharer with them after the death of MahaChand which showed tlia^ 
Acre was no joint Hindu family at the time of the death of Maha Cliand The 
High Court also lehed on the fact that Ae plaintiffs had impleaded the defendant 
s a plaintiff or defendant in the vaiious suits, as Bharat Singh refused or did not 
care to give an explanation tvhy the defendant had been throughout shown as a 
co-sliarer m Aose proceedings when actually she was not a co-sharer and was 
inaintenance. The High Court did not use the admissions of 
anagiratni, delendant, in certain documents about the existence of the joint Hindu 
amly or a joint Hindu family firm as she, when in the witness-box, was not confron- 
ted with those admissions and as Aose documents, if lead as a whole, did not 
contain any admissions on behalf of BhagiraAi that there was any joint family 
stilt in existence. The High Court summed up its view on the question of disruo- 
tion in the family thus : . i' 


revenue entries nonnnily do not furnish a very strong evidence of severance of a join*^ 
mnau lanuly but subsequent conduct of the plaintiffi, as detailed above, leaves no manner of doub* 
tnat there did not exist any joint Hindu family after the demise of Ram Narain and that I^t. Bhaoirathi 
svas rightly showTi as a co-sharer in the revenue records. ” ° 

The High Court considered the case to have been instituted after the expiry of 
Ae period of limitation but did not base its decision on this finding. The High 
Court, accordingly, allowed the appeal and set aside the decree of the trial Court 
in favour of the plaintiffs. 

The sole question for determination in Ais Court is wheAer the plaintiffs 
and Maha Ghand constituted a joint Hindu family at the time of tlie latter’s 
deaA. Having considered Ae evidence on lecord and the submissions made on 
behalf of the parties, we are of opinion that Ae trial Court took a correct view 
of the evidence on record. There is a strong presumption in favour of Hindu 
Aothers constituting a joint family. It is for Ae person alleging severance of 
Ac joint Hindu family to establish it. It is to be noticed in the present case that 
the defendants did not state in Ae written statement as to when disruption took 
place in the joint family. The High Court too has not given any clear-cut finding 
vnth regard to the time when disruption took place in the joint family. The 
way It has *expressed itself indicates that no joint Hindu family existed after Ae 
death of Ram Narainy father of Ae plaintiffs and Maha Ghand. There is nothing 
in Ae judgment of the High Court as to when severance of the Hindu joint family 
took place. The mere fact that mutation entry, after the death of Ram Narain 
was made in favour of three brothers and indicated the share of each to be one- 
Aird, by itself can be no evidence of the severance of Ae joint family which, after 
Ac deaA of Ram Narain, consisted of the three brothers who were minors. Ram 
Narain died in 1923. Maha Chand died in 1925 and is said to have been about 
mu years of age then. The plaintiffs .were of even less age at Aat time. 

Was no reason why just after Ae deaA of Ram Narain the three broAers 
should have separated. 

‘It is true, as the High Court obseiwes, Aat BhagiraAi could not' have 
manipulated Ac mutation entries after the death of Maha Ghand surreptitiously. 

It is not alleged by the plaintiffs ’Aat she got the entires made wrongly in her 
favour by some design or undesirable means. There is however nothing surprising 
Ae mutation entry had been made wiAout Ae knowledge of the appellants 
who Were minors at the time. Their minority will also explain the absenre of any 
objection to Ae mutation being made in her favour. The way in which the 
mutation entry was made does not indicate Aat Ae mutation entry was made ^her 
Bojicc to the plaintiffs or Aeir guardian, whoever he might have been at the 
time, or after any statement on Aeir behalf Aat Aey had no objection to the 
t^titry. Exhibits D-7 and D-8 are the extracts from the Register of Mutations 
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relating to mauza Asoda Todran Jamnan Hadbast No 28 Tchsd Jhajjar, Dutnet 
Rohtak The entries m column 15 show that the Patwan of the village reported 
on 30th November 1925, that Munshi Lai Mahajan had informed him that Maha 
Chand had died and that Mst Bhagirathi was in possession of die property of 
the deceased as heir that mutation by virtue of succession had been entered m 
the register and the papers were submitted for proper orders The Rctenue 
Assistant passed an order on 29th December, 192o which is in the following tenns 
Bahadui^rlt Public Assembly 
ORDER 

Ramj Lai Lambardsr test fied in il e ^tunu of the death of Klaha Chand and the succesiloa 
(to biDi) of Mst DhagratJ Jus ividw There u no objector Hence snuUlion la respftJ of lb« 
hentage of Maha Chand n favour of hbl Bliag ra hi h s widow is sanci Ojicd 
Dated the 29ch December 1925 

S gnature of — 

T1 e Revenue Asuiunt- 

The order shows that it was made as a result of there being no objection from any 
body to the statement of Ramji Lai Lambardar about tlie death ofMaha Chand and 
Bhagirathi succeeding him as widow The ptamdiTs who were minors may not 
have attended Uic Public Assembly They being minors could not hate under 
stood the significance of any general notice if any issued in that connection and 
the gathering of people It is not for the Revenue Authorities to make any regular 
enquiry about the devolution of title They make entries for revenue purposes 
about the person who is considered firima faeu successor of the deceased A widow 
would be considered an ostensible successor to her husband unless it be knovm 
that her husband was a member of a joint Hindu family and the property over 
which mutation was to be made was joint family property 

We are therefore of opinion that the mere fact of the mutation entry bemg 
made in favour of Bhagirathi on the death of Maha Chand is no clear mdicatwa 
that there was no joint Hindu family of the plaintiffs and Maha Chand at the linie 
of the latter 5 death 


Bharat Singh appellant No I instituted 5 suits on behalf of himself Ktrpa 
Ram and Bhagirathi All these suits related to agncultural land D 1 D 2 
and D-4 the plaints in four of these suits were in the name of the plaintiffs and 
Bhagirathi and it was slated m them that the plamtifls were the proprietors of the 
agricultural land in suit Widi respect to the admission in these 'plaints that 
Bhagirathi was one of the proprietors Bharat Smgh stated that lie had been including 
her name in the cases filed against tenants tnaccordance with the revenue papen 
This 15 a sound esplanation So long as an entry in tlic defendants name 
m the revenue oaners suits in revenue Courts as these suits were had to be filed 
in those names D 5 is the plaint ofa suit by Bliarat Srngh and Kirpa Ram iniu 
tuted on 6di April 1913 Bhagirathi is impleaded as defen^nt No 1 Para I f* 
the plaint stated that defendants Nos 2 to 5 were non-occupancy tenants under 
the plaintiffs and defendant No I and para 3 stated tliat defendant No • 
being absent could not jOin tlic suit and that therefore she tod been made a 
pro forma defendant WTicn Bharat Singh made the statement on 27ih November, 
1953 T do not remember why Bhag rathi was made defendant , he does no* 
pear to tov e been shown the plaint Eithibit D 5 There Is nothing surprising »f h' 
could not remember the reason for making her a defendant Earlier he had aJrr^ojf 
made sutement on 3rd October, I9 j 3 that they had been including her name » 
the cases filed against tenants in accordance with revenue papers and that expl^o^ 
tion, together with what is entered in the ptamt sufficiently explains for Bhagiradn 
being impleaded as defendant in D 5 The High Court was not factually correct m 
making the followng observation 


•* When Bhint Sui«Ii came Into tbe witnm-bax. he wai conCronted wi h sU iho« doeuiB»“bM 
tlranjely enough be <1 dnntcare lo rw*nyt*l4anaucn wny Mit-BtiicifaiLi tod tliroi«hou‘**” 
•h»wn as a co-tharer vriih them In these prooMingnf fg tie! the wu sot a coeharer and wa* eso** 
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to maintenance As a matter of fact, when a pointed question was asked from him svith regard to 
Exhibit D-5, he stated as follow ‘ I do not remember why Mst. Bhagirati was made a defendant’” 

Bharat Singh liad given explanation witli respect to her being impleaded in these 
sxuts. The record does not show tliat he was referred to Exhibit D-5 and a pointed 
question with regard to what was stated in die plaint had been put to him tvhen 
he made the particular statement about his not remembering why Mst. Bhamrati 
was made a defendant. If he had been referred tQ the plaint, he could'haveliim- 
sdf, on reading, given the proper answer, or his Counsel would have re-examined 
him in that regard. 

We are of opinion diat die High Court was in error in relying on these admis- 
sions of Bharat Singh -when he had c.xplained them reasonably. 

The oral evidence adduced for the defendant to prove separation of Maha 
■Chand from his brothers, has been righdy described to be wordiless by the trial 
•Court. No reliance on that evidence was placed on behalf of the respondent in the 
High Court. The evidence consists of the statements of diree persons. Munshi 
B^m, D.W. 1, brother of defendant, who was about 10 years old when Alaha Chand 
•died, simply states diat at the time of Maha Chand’s death, he was separate from 
Ills brodiers. He admitted in cross-examination that diis he had learnt from his 
fa tiler. His evidence is hearsay and is of no value. 

Giani Ram, D.W. 3, stated that all the three brothers, Bharat Singh, Kirpa 
Ram and Maha Chand had separated in 1923 during the lifetime of Ram Narain 
himself. The finding of the High Court is that the disruption of the joint family 
took place after Ram Narain’s death. Giani Ram does not belong to the family. 
No reason exists why dis'ruption of family should have taken place in the lifetime 
of Ram Narain. The fact that Ram Narain or his mother are not said to have got 
■any share of the agricultural land when disruption took place, does not stand to 
reason. No mutation entry appears to have been made in the viUage papers at the 
ttime of the alleged partition in the lifetime of Ram Narain. Giani Ram is much 
interested in the case of the defendant as he holds a decree against her. Further, 
firm Shiv Prasad Giani Ram sued firm Jairam Das Ram Narain (the family firm of 
the parties herein) through Bhagirati for the recovery of tlie money the defendant 
firm owed to the plaintiff firm on the basis of bahikhatha accounts. Giani Ram 
through whom the suit was instituted, and Bhagirati entered into an agreement for 
referring this dispute to arbitration. In this agreement signed by Giani Ram and 
Bhagirati, she was described as proprietrix of the joint Hindu firm known as 
Jairam Das Ram Narain. The only explanation for such a statement occurring in 
the agreement is given by him to be that tlie petition-writer did not read over tlie 
agreement to him or to Bhagirati and got their signatures on it without making them 
read the agreement. No reliance could have been placed on his statement. 

Bhagirati, defendant, as D.W. 4, simply stated that when her husband died he 
and the plaintiffs were not joint and that they had separated even before her 
marriage. She is no witness of the disruption of the family. 

We are therefore of opinion that the evidence relied on by the Fligh Goiu t foi 
holding the disruption proved together with the oral evidence led by the defendant 
about disruption of the family is insufficient to prove disruntion after the deatli 
•of Ram Narain and during the life time of Maha Chand. 

It is not necessary to discuss the evidence for the plaintiffs about the family 
being joint when Maha Chand died. Suffice it to say that apart from the state- 
ment of Bharat Singh, P.W. 7, there is other evidence to establish it. bhiv J^aiain 
P-W. 4, deposed tliat when Ram Narain was alive he and his brodiers coi^tituted 
a joint Hindu family upto the death of Maha Chand and that the joint family 
•continued upto the date he gave evidence. He was not cross-ex^inec. wmli le- 
Sard-to his statements. Jai Lai, P.W- 5, deposed to same effect. In cioss^ 
•examination he stated that had there been a son of Maha <^and, 
m one-third sharaoEMaha ChancLani that all the three 

5hare each in the property.- This statement does not mean that “ere had been 
disruption in the family. We do not know in what form the questions to which 

SCJ— 8 
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these are tlie answers were put The answers are consistent with the fact that had 
scnaralion taken place dunng the lifetime of Maha Chand, his share would haw 
hem one-third and that his one third share would have gone to hu son or that 
the entries in the village papers would show Maha Chand’s son being mutated 
cr er the one third share of Maha Chand just as Bhagirati’s name was mutated la 
place of hfaha Cliand 

Reliance \vzi also placed for the plaintiffs on the admissions of Bhagirrti Tlie 
Hieh Court did not take these admissions into consideration as the) were not put { 
to her when she svas m the witness box and as in its opinion the documents contain 
in" the alleged admissions if read as a vdiole did not contain any admissions on 
behalf of Bhagirati that there was any joint family still in existence 


Tlie legal objection to the consideration of these admissions was based on the 
FullBench decision of the Punjab High Court in Firm Afalik Des Raj \ FirmPiara 

tjxl^ The view taken m that case was referred to by the Full Bench dccuion ol 
the Allahabad High Court in JijoJhxa Prasad v Dkawam Skanker* The Punjab 
H!"h Court based its decision on the observations of the Privy Council in hu 
GaisodharTilakv Shnnieas Pandil* That case however, did not directly deal wim 
die use of admissions which are proved but arc not put to the person mking ine 
admissions when he enters the witness box The entire tenor of Ac document! 
whose certam contents were construed by the High Court to discredit the 
making Aosc admissions went to support Acir case and did not m any way 
Ac case of Ae oAer part) The Privy Council expressed its disapproval ol tne 
High Court minutely examining Ae contenu of the documents and using its own 
irJerenees from those statements to discredit Ae oral statements of Ac 
responsible for making those documents when those persons had not been confrontea 
sviA those sUtements in accordance wA section 145 of Ae Indian Evidence Act 
Admissions liase to be clear if Aey are to be used against the penon malur? 
them Admissions are subsunuve evidence by theimelvei, m view of *€Cl»oiu W 
and 21 of tlie Indian Evidence Act, Aough they are not conclusne proof ol tne 
matters admitted We are of opinion that Ac admissions duly prosed arcaamiisi* 
blc evidence irrespective of whether Ac party making them appeared in the 
\yox or not and svhether that party when appearing as witness was confronted wn 
those statements in case it made a statement Contrary to those admissions iw 
purpose of contradicting Ae witness under section 145 of Uic Evidence Act is very 
mudi different from Ae purpose of provuig Ae admission Admission is substantive 
ctidcncc of the fact admitted while a previous statement used to contradicta 
witness docs not become substanUve evidence and merely screes Ac purwsc ot 
Arowin" doubt on Ae veracity of the witness What weight is to be atuAcd to 
an admSs on made by a party is a matter different from Us use as admissible esT 

^V e are therefore of opinion Aat Ac admissions of Bhagirati which had bem 
duly proved could be used against her They were prosed long before she entered 
the wntness box and it svas for her to offer any explanation for making Aose adims 
sons The Court could base considered Ac effect of her explanation Shcprel^ 
red to make no reference to her adomsions prosed by Ac plaintilTs Her si'np c 
statement Aat her husband had separated from hts broAcrs even before her nurri- 

a"e IS by Itself, nciAer an adequate explanation of Aoscadmissions nora dear-cat 

dcn’ial’or Ac fact admitted ^ 

\S e has calrcad) referred to hcradmission in Ae agrccmcnt'exccutcd b) 1” 
and Giani Ram for referring Ac dispute in Giani Ram’s suit for arbitration in I9‘o 
SV instituted a suit earlier m I9t4 The plaint of that suit is Exhibit P 2 bbc 
rnstimted Ais suit against Ae present pUmtiffi and stated in para 1 of Ae rui« 
dial those defendants and Maha Chand, her husband, were members of a joim 
Hmdu family and in para, 2 that mplace other husband Maha Ch-ndAcj^ 
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then the co-sharer and owner and possessor of the property of his share 
and that in this way the plaintiff and the two defendants were members of 
the joint Hindu family. In para. 3 she stated that the joint Hindu famUy 
mendoned in para. 1 held the property mentioned therein and this property 
included residential property and the business of two firms. She further stated in 
para. 4 that defendants 1 and 2, the present plaintiffs, were running the btsiness 
of the firms in the capacity of managers and that she did not want to keep her 
share joint in future. She had instituted the suit for partition of the property and. 
die firms mentioned in para. 3. 

P.W. 2, clerk of Shri Inder Singh Jain, pleader, scribed this plaint and had. 
deposed that the pleader had prepared the brief in accordance with the instructions 
of Bhagirad and diat he had written out die petition and plaint and that it haa been 
read out to her. He denied that the thumb marks of Bhagirad were secured on a 
plain paper and that the plaint was written later on. This suit was withdrawn. 

Again, in 1950, she insdtuted another suit against the present plaintiffs and 
one Har Narain, for a certain declaration. In para. 1 of the plaint it was stated 
that the three shops mentioned therein belonged to the joint Hindu family firm 
Jairam Das Ram Narain in Narela Mandi, Delhi State. The plaint is Exhibit 
P-1. Shri M.K. Madan, Advocate, P.W. 1, has deposed that the plaint was got 
written by Bhagirad, that a portion of the plaint was in his handwriting and that it 
was read over to her and that she put her thumb mark on it after having heard and 
admitted its contents. He also stated diat the suit was subsequently withdrawn. 

We are of opinion that the evidence of the plaintiffs on record establishes 
that there had been no disruption between the plaintiffs, and Maha Ghand and 
that Maha Ghand died as a member of the joint Hindu fhmily. It follows that the 
entries in the Jamabandis showing Bhagirad as the owner of one-third share are 
wrong and that the decree of die trial Court is right. 

The question of limitadon may be briefly disposed of. There is no good 
evidence on record to establish that the respondent, prior to 1950, asserted that she 
had any right adverse to the plaindffs over the property in suit or that she acted in 
any manner which would amount to an ouster of the plaintiffs. Admittedly 
the dispute between the parties arose somedme in 1944. Prior to that there could 
be no reason for her acting adversely to die interests of the plaintiffs. It was really 
in about 1950 that she leased certain properties and transferred certain plots and 
soon after the plaintiffs insdtuted the suit. The suit is clearly not barred by limita- 
tion. 

We therefore allow the appeal, set aside the decree of the Court below and 
restore the decree of the trial Court. We further direct the respondent to pay the 
costs of the appellants in the High Court and this Court. 

K..S. - Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya- 
tullah, J. c. Shah and S. M. Sikri, JJ. 

The State of West Bengal and another • • Appellants 


Nripendra Nath Bagchi ■ ' ^^po^dent. 

Sukhdev Singh Sodhi and others Iriterveners. 

fVest Bengal Service Rales, Rule 75 (a) modelled or rale 56 (a) of Fandameatal Rales bat having no ruler 
corresponding to rale 56 (d) of the Fundamental Rules-Scope-Retention in service after saperannualton merely 

Sor purpose of suspension and departmental enquiry— Propriety. r,. u u r.„r, 

Constitution of India (1950), Article 235 -Dislrict fudge-Is subject to ‘'control” of th H,gh Court- 
.faying no rule corresponding torule 56 jd) of the Fundamental Rules) is intended to be used to tcep in. 


* G.A. No. 391 of 1964. 


lOtb September, 1965- 
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■employment penons ■with a mentonous record of rervicr, who alihotigh supeianmuted, can rasdiy 
aoine more lervice and whose retention in mvice u considered neces-aiy on public groundi. TTk 
languageoftherulchardlyiuitsretentionforpurposeofdepartmentalenquines. Extension ofiemce 
tinder rule 75 (a) merely for purpose of iuq>cn»on and departmental enquiry u illegal 

In the case of District Judges appointments of penops to be and posting and promotion are tobt 
made by the Governor but the control of the District Judge is in the High Court under Aruele 2J5 of 
the Constitution The power of posting promotion and grant ofleave and the ‘control 'of tie Court* 
-arc vested m the H gh Court ^Vhal u vested includes disciplinary junsdicuon By vaucg coBtml 
in the High Court the indci>endcnce of the judiciary was in view TTiere is nothing m ArUtleSIl 
which compeb the conclusion that the High Court b ousted of the jurisdiction to 1 old the enquuy 
ifArucle235ve*tediuchapoweTinit The High Court alone could haveheldthe enqunyinll* 
anstant case and the removal &om service was thus lUegaL 


Appcalfromthcjudgmentand Order dated the 1st July, I960 of the Calcutta 
High Court in Civil Rule No 520 of 1955 

C K DapUary, Attorney-General for India and B Sen, Senior Advocate 
(S C Bose and P K Bose, Advocates, with them), for Appellants 

jV" C Chalterjee, Scruor Advocate {SuhmaT Chose, Advocate for S C Mazutruhr, 
Advocate, with him), for Respondent 

BRL Iyengar, S K Mehta and K L. Mehta, Advocates, for Intervener 
No 1 (Sukdtv Singh Sodhi) 

Arm B Seharya and Sardar Bahadur, Advocates, for Intervener No 2 (Murtaza 
Khan) ' 

PCauMt Lai, Advocate, for Intervener No 3 (A. G , State of Assam ) 

S V Solicitor.General of India ^ C /T drAar, Advocate, with him), 

for Intervener No 4 (A G , State of Maharashtra) 

Jf Kruhnaswamy Reddy, Advocate-General for the Sute of Madras (A I 
Rangam, Advocate, with him), for Intervener No 5 (Slate of Madras) 

D Advocate-General for the Sute of Onssa (B P.Jha»ndR Jf Saehth/y, 
Advocates, with him), for Intervener No 6 (Sute of Onssa) 

R. X Sachth^, Advocate, for Intervener No 7 (A. G , Sute ofRajasthan) 

* Ifardeo Stngk, Advocate, for Intervener No 8 (C J , High Court of Orusa) 
The Judgment of the Court was delivered by 


IhdayafjHah, J — ^This is an appeal by the Sutc of West Bengal and its Chief 
Secretary against the judgment of the Calcuta High Court dated 1st July, I960, 
bv which the order dismissing N N Bagchi (the respondent) from service vi^ai- 
.oiiashcd The High Court certified the case as fit for appeal to this Court under 
Lucies 132 (1) and 133 (1) (r) of the Constitution 

NN Bagchi was appointed a Munsif on 10th November, 1927 After pr^ 
motions he bWme an Additional Duinct and Sessions Judge and ofliciatrt 
at several sutions as District and Sessions Judge but Ire ■was never confirmed as such 
He last acted as a District and Sessions Judge at Birbhum in March, 19o3 In Apnl 
of the same year he was transferred to Alipore as an Additional Distnct and Sessiom 
ludee In the ordinary course Bagchi was due to superannuate and retire on 3Iit 

luly 19o3 On i7lli April, 19 j 3 he applied for leave from 27th Apnl 1953 to 31it 

!ulv* 19o3 preparatory to xetircracnt Tlie leave was held inadmissible He v^ 
how^tr eranted leave from 17th July, I9j3to the end ofhis service B 3 gchi,how 
«vcr reported on 27lh Apnl, 1953 that he had gone to Pun on 25i!i Apnl 1953 
because his son vs-as ill and asked for one month's leave from 27th April, 1953 I/'ave 
for 3 weeks vvas granted v.hich, at hu request, was extended to 5th June, 1953 
By an order dated Hth July, 1953 Government ordered that Bagchi be 
retained in service for a penod of two months commencing from Jst August, 1953. 
The order reads 


61 


Irj STATE OF W.B. v. NRIPENDRA NATH BAGCHI {Hidayatullah, J.). 


w directed to state that Government have been pleased to sanction under Rule 75 fa) of the: 

Uest Bengal Service Rules. Part I, the retention m service of Nripendra Nath Bagehi. Additional 
Distnctand Sessions Judge, 24-Parganas for a period of two months witn effect from 1st August, 
19o5,the date of Ins compulsor>' retirement, in the interest of the public service.” 


Rule 75 (a) which was invoked reads as follows : — 


Rule 75 (o). Except as othenvise provided in this rule, the date of compulsory retirement of a 

Govcrnmimt servant other than a member of the clerical staff or a servant in inferior service is the 
date on which he attains the age of 55 years. He may, howev'er be retained in service beyond that 
date with the sanction of Government on public grounds which should be recorded in ivriting ; but 
he shall not be retained after attaining the age of 60 years except in very special circumstances. *’ 

By another order dated 20th July, 1953, Bagehi was placed under suspension and 
on the following day he was served with 1 1 charges and was asked to file a written 
reply within 15 days. An enquiry into these charges followed and it was entrusted 
to Mr. B. Sarkar, I.G.S., Commissioner (later Member, Board of Revenue) by the 
Government of West Bengal. The enquiry’’ continued for a long time and Bagehi 
vvas retained in ■ ervice, though kept under suspension, by repeated orders of 
different durations under rule 75 {a). Mr. Sarkar made his report to the Govern- 
ment on 21st December, 1953 holding that some of the charges were proved. He 
did not recommend any punishment as he thought that punishment would depend 
upon Bagehi’s record of service. On 18th March, 1954 Bagehi was aksed to show 
cause why he should not be dismissed from service and after he had shown cause 
he was dismissed on 27di May, 1954. Tlie Public Service Commission was con- 
sulted but not the High Court. He appealed to the Governor unsucessfully. On 
15th February, 1955 he applied to the High Court at Calcutta under Articles 
226 and 227 of the Constitution against his dismissal and a rule was issued. On 
the recommendation of Mr. Justice D.N. Sinha, the case was placed before a Full 
Bench as important questions of constitutional law were involed. The Full Bench 
by its judgment dated 1st July, 1960 made the rule absolue and quashed the order 
of dismissal as well as the enquiry. On the application of the Government of 
West Bengal the High Court certified the case as fit for appeal to this 
the present appeal was filed. At an earlier hearing this Court ordered that 
notices be issued to all the Advocates-General of the States and to the High^ Courts 
because the questions involved were of considerable general and constitmional 
importance. In- answer to the notices some of the States and the High Courts 
intervened arguing either in favour of or against the judgment under appea . 
While making his recommendation D.N. Sinha, J., drew up the points o con ro 
versy in the case. They may be set down here : 


, “(I) That the provisions of Rule 75 (a) of the West Bengal Service Rules have not been com- 
plied with. - 

(2) .That the service of a civil servant cannot be extended merely for the puipose of dismissal, 

. (3) That the control over the District Courts and the Courts jajjg djs, 

wth the High Court under Article 235 of the Constitution, and the^High 

•wplinary proceedings and action against the petitioner or to deal svith in ny y 
Court and not any other authority. . _ , . 

(4) That the provisions of the Civil Service (Control, cation and App^bR^ta in 

far as they authorise any authority other than the High Court to ta -e P, , Constitution. 

person holding the post ofpetitionCT are aftrarir« and void under Article 235 of the constitu 1 n 

. . .(5) That, in any event, the entire departmental enquiry and proceedings nave een con uc e 

in violation of the principle of natural justice.” 

At the final hearing this appeal was confined to the 
J^rth point and the allegations about denial ,i.g enquiry ordered 

summarized into t\w : the ^Government 

by the Government and conducted by an Executive O . of Article 235 
against a District and Sessions Judge control over the Dis-^ 

of the Constitution which vests in the High Cou ^.pther the provisions 
trict Court and the Courts subordinate thereto ; an ( ) extend the service of 
^rule 75 {a) West Bengal Service Rules could be arguments we are 

Bagehi beyond the normal age of retirement. On hearin, arg 
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satisfied that the answer to both the questions must be against the Government 
^Ve shall now proceed to give our reasons 

^Ve may begin wth Rule 75 («) because that question, although not so 
important as the other, causes less trouble The rule, which was earlier set out, may 
be compared with rules 56 (a) and 56 (<f) of the Fundamental Rules— 

" 56 (a) Except as oihennse provided m the otLcr Clawes of ilus Rule the date of ccinixitery 
xetirementofaCovemmenttcrvantothcrthanamuiistenalfcivant isthedatconwlucl heattaisttle 
age of 55 yean He may be retained m lemce after the date of compulsory retirement wth the unc 
tion of the Local Government op public grounds which must be recorded tn writing but he niust cot 
be reutned after the age of TO years except in every special circumstances. " 

“ 56 (d) Notwitlaunding anything contained in clauses [a), (b) and (e) a Government servant 
under suspension on a cliarge of nus conduct shall not be requir^ or permitted to retire on reaching 
the date of compulsory retirement but shall be retained in service until the enquiry into the charge n 
concluded and a final order is passed thereon by competent authority ' 

It was conceded in the High Court that Rule 56 (u) of the Fundamental Rules 
framed under section 96 B of the Government of India Act did not apply to 
Distnet and Sessions Judges The West Bengal Service Rules were made by 
the Governor under section 241 of the Government of India Act, 1935 and they 
were made applicable to the services of the Government of West Bengal When 
the West Bengal SciMce Rules were made the Fundamental Rules were availa 
ble Rule 75 (a) was modelled on Rule 56 (o) of the Fundamental Rules but no 
rule like Rule 56 (rf) which we have quoted was included Under section 276 
of the Government of India Act, 1935 the West Bengal Service Rules would pre 
vail over the FundamcnUl Rules and it is conceded that they alone govern this 
case E\ en if Rule 56 {d} of Fundamental Rules was available tt was not utilized 
Repeated orders were pa<sed under rule 75 (a), We»t Bangal Service Rules and 
these orders said that the retention of Bagchi was m the interest of pubbe service 
Rule 75 (a) is hardly designed to be used ibr this purpose It is intended to be 
used to keep in employment persons wjth a meritorious record of service who, 
although superannuated, can render some more service and whose retention in 
service IS considered necessary on public grounds This meaning is all die more 
clear when we come to the end of the rule where it ts stated that a Government 
servant u not to be retained after he attains the age of sixty years except in very 
special circumstances This language hardly suits retenuons for purposes of 
departmental enquiries 


Mr Jiutice PB Mukherji pointed out very appositely the contrast between 
rule 56 (a) and (d) of the Fundamental Rules Rule 56 (a) corresponds to rule 
J5 (a) but rule 56 \d) mens with the words ‘ notwithstanding anything contained 
in clause (a) ” (of Rule 56) This shows that they cover different situation* 

and the matters m Rule 56 (rf) do not cover matters in Rule 56 (a) In dealing 
with the app'ication of the rules the learned Judge observed . 


“ No conwt of the petitioner far retaining husemcc was tailed for or obtained The two 
■mreoiom m the above order (I) •'Retention m Service ’ and (2) ‘ m the mtcreit oftniW e lemCc" 
tfaey «y Here •‘retenUon in service * mew rurpenson 

la scrv.ee he wairmpended from Km« 

exprwon the interat of the public service doe* not mean actual service to the public 
wa» extended from tunc to time with a 
n and conclude the departmecital enquiry against him duriBg 
nreon a bare tuheutcnce allownnrr ' 


a bare suheutence aUownnce ' 

We find It mfncient to say that wc agree that the retention of Bagchi in service 

tinder rule 75 (a) for the purpose of enquiry was not proper and the extcnsiOO 
of tlic service v.as illegal ‘ * 


qu'Mion wIiMhtr Govcrmncnl or Ihc Hicli CoutI 
rhouM order, loitialc and hold enquiries inlo ihe conduct of Diilnct Judect Tliii 
“yi' T Provir.on for Di.tnel 

r, In Chapter VI entitlrd Subordinate Conru" 

’ after Qiapter V which deal, with the High Court m the Sute. Chap- 
arrMeotuituorfii-earticIcNo, 233t„S37 The lit arUcle >u tht.h.t lueref). 
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provides for the application of the provisions of this Chapter to Magistrates in 
the State as they apply in relation to persons appointed to the Judicial Service of 
the State subject, however, to such exceptions and modifications as may be speci- 
fied. The expression “ judicial service ” is defined in die preceding Article 236 
{b) and it means service consisting exclusively of persons intended to fill the post 
of District Judge and other civil judicial posts inferior to the post of District Judge. 
The word “ District Judge ” is also defined in the same article by clause {a) and 
it includes, among others, an additional District Judge. The other three articles 
nre important and die relevant parts may be set out here, 

“ 233. Appointmml of Dislrict Judges. — (1) Appointments of persons to be, and the posting 
and promotion of. District Judges in any State shall be made by the Governor of the State in 
consultation with the High Court exercising jurisdiction in relation to such State. 

( 2 ) * • • • • * 

“234. Recruitment of persons other than District Judges to the Judicial irrairr.— Appointoents of 
persons other than District Judges to the judicial services ofaSmte shall be made by the GovOTor 
of the State in accordance ivith rules made by liim in that behalf after consultation with the btat 
PubUc Service Commission and vdth the High Court exercising jurisdiction in relation to 
such State. ” 

conditions of his service prescribed under such law. 

These articles deal widi the appointments of the persons to be, and postings and 

JlSoSs If DMct Judg™ and appoi„Bn=„, „d 

Judges subordinate to the District Judge and the ruS to be ^ade 

the Courts subordinate thereto. They also provi e o P Com- 

bv the Governor of the State after consultation with the State Public se^ice o 

mhsion and the High Court exercising jurisdiction mrelauon to ser^'icJ^of 

group of articles is intended to make specia P*’® j, gQ^t^ntion betiveen 

the State, What it intends to do tliere 

the parties. To understand why this spea P States it is necessary 

Is Part XIV dealing with Services under ^mon and^tte Stat«^^ 

to go into a little history of this the Part dealing ivith Services and 

how this Chapter came to be enacted outs down the corresponding 

also why the articles were worded, as they are, \ ,^| a special provision 

provisions of the Covernment of India Act igBS- Theje too a sp 

was made in respect of judicial officers bu i \ ^ Grown in India, The 

of Part X which dealt with the Civil Services under th^ ^ . 

cognate sections were sections 254 to 256 and the/ may be reproa . 

“254. District Judges elc.-{l) the^Govi^f 

promotion of. District Judges in shall be consulted before a recommen 

exereising his individual judgment, “ lotubmitted to the Governor. 

as to the making of any such appointment is submiuea .nnointed a 

(3) In tliis and the next succeeding of Js°Mt 

District Judge, Joint District Judge, A^ ’^udge Additional Sessions J“dg , 

Chief Presidency Magistrate, Sessions Judge, 

Sessions Judge. ” t. Province shall, after consulta- 

255. Subordinate civil judicial High 9°^^ ®„toMi^am d^l 

tion tvith the Provincial PubUc Service Gonraon the suDorom 

the standard of qualifications to be attained by persons 
judicial service of a Province. 
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In thisiechon, the nprcssion “subordinate Civil judjoal jemcc ” mean* a service eonsati-^ 
exclusively of persoju intended to fill civil judicial posts inferior to the post of District Judge 

(2) The Provinaal Public Service Comnussioii foreachProvuiCc.afierholdirgstichexamira- 
tions if any, as the Governor may think neccsaiy, shall from time lo lime out of tl e card dat« for 
appo ntment to the subordinate civiljiidiaalserviceof tie Province make a list or lists of the peiscw 
whom they consider fit for appointment to that service and appointments to that service shall le c-dr 
by the Governor from the persons included in tie list or lists m accordance with such regulal crass 

mayfromtimctotimebeniadebyhiniaitotlicnuBibcrofpenODainthesaidservicewhoare to belocg 

to the diiTereat cotnrounities in the Province 

(3) The posting and promotion of and the grant of leave to, persons belorgirgfothcsuienli* 
ante civil judicial service of a Province and holding any post inferior to the post of District Judge ilaD 
be m the hands of the High Court, but nwlajig Ml thi section shall be coratrued as lakirgav,-ayfcc!n 
any *uch penon the right of appeal required to be given to him by the foregoing provisions of this chap- 
ter, or as authoming the High Court to deal with any such person olheiwise than in accordance with 
the conditions of his service prescribed thereunder 

256 SuborimaU eratnal migiitra/y recommendation shall be made for the grant of 
roagistcnal powers or of enhanced magisterial powers lo, or the withdrawal of any magatenal poweii 
from, any person save after constdtatton withiheDistriclMagistraicnfthc district mwhichhets 
wfotkingot with the Chief Presidency Magistrate, as the case may be ' 

It may be pointed out at once that in the present Constitution these provuions 
have been lifted from the Chapter dealing with Services m India and plactd 
separately after the provisions relating to the High Courts of the States 

As far bach as iQta the Islington Commission stated that the witnesses 
before the ConiTnisjton demanded two things (i) recruitment from the Bar 
to the superior judicial service, namely, the Dislncl judgeship , and (2) thesepara 
non of the judiciary from the executive The Commission stated jn its report 
‘ Opinion m India is much exercised on the question of the separation of the 
executive and the ludicial functions of the oflicers ” and observed that “ to 
bnng this about legwlaiion wouJd be required ” The Commission made its 
report on 14th August 1915 a few days after the Government of India Act, 1915 
(5 & 6 Geo V,c dl) v.as enacted The Act did not, therefore, contain 
any special provision about the judicial services in India The IVorld war I 
was also going on In 1919 Part VII A comistmg of sections 96 B to 96 E was 
added in the Government of India Act, 1915 Section q6 B provided that every 
person in the Civil Ser. ice of the Crow n m India held oflice during His Majesty ’$ 
pleasure but no person m that service might be dismissed by any authority subordi- 
nate to that by which he was appointed The only section that concerns us is 
section 9GB S jb section (2) of that section reads as follows • 

* (2) The Secretary of Suie m Council cLiy make rules for regulating the cUmiication of tbe 
avilservicein India tbemetbodiortbeirrccruiunent their tCTidiiiorJ of lemcc pay and aUowancti, 
and daophne and conduct Such rules ttiay, to such extent and in respect of such matters as msy be 
prescribed, delegate the power of making rules to the Gcwirioi -General iji Council or to local Govern- 
meats or autbonse the Indian l^egulscurc or local legislature to make lawx regulating the publ c ser 
vices ” 

The Fundamental Rules and the Civil Services (Classificauon, Control and Appeal) 
Rules were made by the Secretary ofStale in ^uncil under the above rule making 
power These rules governed thejudiaal services excqit the High Court Part 
IX of die Government of India Act dealt widi the Indian High Courts, their 
constiunion and jurisdiction Section 107 gave to tlieHigh Courts superintendence 
^tirts for the lime being subject to lu appellaiejurisdiction and enumcra 
ted Uic dungs die IligU Court could do They did not include the appointment, 
promotion, transfer or control of the Dutnet Judges High Courts could only 
exercise such control as came withm their superintendence over the Courts subordi- 
Mtc lo their appellate jiinsdiction In the Devolution Rules, item 17 in Part II 
dealing With die Provincial subjects read as follows 

** Adtucutruucm of justice, ijieludoigcocstittUKin, powers maintenance and orgsjimiion of mil 
Gourts and cnmuul jurudicuon waihm the hovuice , suknect to Icgulation by the indon J^uUKire 
a* regards tfgb Courts, C2arfCgnrti. and Cguftt of JuAciaiftrmi miwi nnyti and any Couiuof cniaicaf 
jurudicuon 

It w^d thus appear that the problem about the independence of judicial oflicen. 
wmdi was excrctsing the minds of the people did not receiv e full attention and to 
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all intents and purposes the Executive Government and Legislatures controlled 
them. Tlie recommendations of the Islington Commission remained a dead 
letter. When the Montague-Chelmsford enquiry took place the object was to 
find out how much share in the legislative and executive fields could be given 
to Indians. The post qf the District Judge was previously reserved for Europeans. 
The disability regarding Indians -were removed as a result of the Queen’s Procla- 
mation in 1870 and Rules were framed first in 1873. In 1875 Lord Northbrook’s 
Government framed Rules allowing Indians to be appointed and Lord Lytton’s 
Government framed Rules fixing i/gth quota for the Indians. There ^vas no 
fi?:ed principle on which Indians ^\'ere appointed and the report of the Public 
Service Commission presided over by Sir Charles Aitchison in 1886 contains the 
system folloived in different Provinces. This contim.ed down to igig. The 
Government of India Act had introduced Dyarchy in India and the question of 
control of services in the transferred field w'as closely examined ^\'hen the Govern- 
ment of India Act, 1935 was enacted. It was apprehended that if transference 
of pow'er enabled the Ministers to control the services, the flow of Europeans to 
the Civil Services -ivould become low. Government appointed several Committees, 
cliief among them the Mac Donnell Committee considered the position of the 
Europeans vis-a-Eis the services. There was more concern about Europeans than 
about the independence of the judiciary. 

The Indian Statutory' Commission did not deal with Ae subject of judicial 

services but the Joint Committee dealt w'ith it in detail. It is interesting to know 

that the Secretary of State made a preliminary statement on the subject of subordi- 
nate civil judiciary and his suggestion was “ to leave to the Provincial Legislatures 
the general power” but to introduce in the Constitution a provision which 
would in one respect override those powers, namely, a provision vesting m the 
High Courts, as part of their administrative authority, power to select me 
individuals for appointment to the Civil Judicial Services, to lay down their qua 1 
cations, and to exercise over the members of the service Ae necessary admmstra- 
tive control.” He said that “the powers of the Local „ 

“ to fix the strength and pay of the services to which the High Court would reermt 
and to lay down, if they so thought fit, any general requirements. . . . . . ^ 

the debates Marquis of Salisbury asked a question with regard to the genera 

powers of the High -Courts and the control over the subordinate Courts. 

was : 

“ As 1 understood the Secretary of State in his statement, tiic conhol 
Subordinate Judges in civil matters has to be as complete as possi 

The ans^ver was^ Yes (No. 7937). , 

The recommendations of the Joint Co^ttee also 
In the report (paragraph 337, page 20 1 ) the followng ^ serv 
“337. Necessity for securing dependence of Subordi^e fud^...^^^- 

High Court Judges will be appointed niade by authorities in India who will also 

ments to the Subordinate Judiciary must neceswnly be maae y especially in the matter of 

exercise a certain measure of control over the Judgesa , mischiefs ivhich have resulted else- 

promotion and posting. ^Ve_have gi-Jde in a judicial heirarchy is in the hands 

wherefromasystemunderwhichpromotionfrorngrad ^ .iprted Legislature. Nothings more 

of a Minister exposed^to pressure from members of a pop , ^ ys career depends upon d.e 

likely to sap the independence of a Magistrate than 1 , shown very clearly the pressure which 

favour of a Minister ; and recent examples (not *\X ar^^ or believed, to have the 

may be exerted upon a Magistracy thus sittmted . , Subordinate Judiciary in India who are 

means of bringing influence to bear upon a Minister. , important, perhaps indeed even more 

brought most closely into contact tvith the people, and 1 pugstSp than in the case of the superior 

^gortant, that their independence should be placed be> n <1 

As a result, when the Government of India Act, 1 935. rjardlo*^ District 
Special provisions (sections 254—256 ^Irea ^ ^ noticed that there v'as no 
Judges and the Subordinate Judiciaiy. I . i Magistracy under the High 

tnunediate attempt to put the Subordinate . of persons belonging 

Courts' but the posting and promotion an S’- (. the hands of High 

to the Subordinate Judicial Service of a Province was put 

s c J — 9 
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though there was right of appeal to any authonty named m the Rules and 
•the High Courts were asked not to act csaept in accordance with tJic condmons 
•of the service prescribed by the Rules As regards the District Ju^es the postint 
-and promotions of a District Judge Avas to be made by the Governor of the Promce 
-exercising hiwndividual judgment and the High Court svas to be consiJtcd before 
a reconuncndation to the making of such an appointment is as submitted to the 
wvcmor Since section 340 of the C5ovemmcnt of India Act, 1935 pnmdtd 
tiwt a civil servant was not to be dismissed by an authonty subordinate to that 
-which appointed him, the Governor was also the dismissing autliorit) The 
Cwcmmcnt of India Act, 1935 was silent about the control over ^e District 
^dge and the Subordinate Judicial Services The administrative control of the 
High Court under section 224 over the Courts subordinate to it extended only 
to the enumerated topics and to superintendence over them The independence 
0 thcsubordinatejudiciaryandofthcDistnctJudgeswasthusassured toaccrum 
extent, but not quite 

^\^hcn the Constitution was being drafted the advance made by the 1935 
ct uas unfortunately lost sight of The Draft Constitution made no mention 
ot me speaal provisions not even similar to those made by the Government of 
j respect of the Subordinate Judiciary If that had remained 

me judicial bervices would have come under Part XIV dealing with the services 
in India An amendment, fortunately, was accepted and led to the incUion of 
ic cs 233 to 237 These articles were not placed jn the Chapter on Services 
provisions in regard to the High Courts The articles 
former than the corresponding sections of the Government of India 
« u ... District Courts and the Courts subordinate 

“ question IS what is meant by the word 

1 ^‘8^ ^“rthaj held that the word ‘Control’ means not only 

working of the Courts but includes disciplinary 
presiding judges that is to say, the District Judge and Judges stibordi 
in It IS this conclusion which u challenged before us on various grouods 

® Sen^appearing for the West Bengal C ovemment, contends that the 
be given a rwtncted meaning He d-due« this (a) on a 
.? 235 stselfand (6) on a comparison of the provisions of 

f Constitution We shall olamine these 

STnf.nlP fV. separate treatment The first con 

‘be day to-day working of the 
‘I *be words of ArlicJe 235 “ District Courts” and 

TuSe ** “ ^be expresuons “Distnct 

if thl mAmh.n/. i®" subordinate to him ” arc not used It is submitted that 
but not wh»»n th control might have meant disciplinary control 

of sS^ « arr « « contended iliat cinditions 

of ’ '“'••ail'd by Article 235 because ihe condilioru 

ludlTJhe ^,e O?? determined by the Governor in the case of the District Judje 
the GovmZ Ciitnct Judge by the Rules made by 

an tht 'n’ The word “ control " it not defined 

Unrot ht .u' d'ds "ath Servtces under the 

■diction ” bavy disciphnarv control or disciplinary juris- 

lunsdiction of «^rv * ^ ** ** be thought that disaplmary 

J^our contemplated In the context the word ‘ control ’ 

sa!d m be usitefr “r ' di-ciplmary jurisdiction Indeed, the word may 
and Atrncan Rule* b^use the Civil Services (Classification Control 

bSluSSv word* control "and the rinly rules whidi can 

whS^aheadTsho^ ’ arc the Disciplinary Rules Further, as 

indicates Uiat ^control » 'bistorywlu^liejbehmd the enactment of these articles 
indicates Oiat control was vested m the High Court to efiectuate a purpose, 
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namely, tlic securing of the independence of the Subordinate Judiciary and unless 
it included disciplinary’ control as well the very object would be frustrated. This . 
nid to construction is admissible because to find out the meaning of a law, recourse 
may legitimately be had to the prior state of the law, the evil sought to be removed 
and the process by which the law was evolved. The word “control,” as we 
have seen, was used for the first time in the Constitution and it is accompanied by 
the word “ vest ” which is a strong word. It shows that the High Court is made 
the sole custodian of the control over the judiciary. Control, therefore, is not 
merely the powpr to arrange the day-to-day working of the Court but contemplates 
disciplinary jurisdiction over the presiding Judge. Article 227 gives to the High 
Court superintendence over these Courts and enables the High Court to call for 
returns etc. Tlie word “ control ” in Article 235 must have a different content. 

It includes something in addition to mere superintendence. It is control over 
the conduct and discipline of tlie Judges. Tliis conclusion is further strengthened 
by two other indications pointing clearly in the same direction. The first is that 
tlie order of tlie High Court is made subject to an appeal if so provided in the 
law regulating tlie conditions of service and tliis necessarily indicates an order 
passed in disciplinary' jurisdiction. Secondly, the words are that the High Court 
shall “ deal” with the Judge in accordance with his rules of service and the word 
“ deal ” also points to disciplinary and not mere administrative jurisdiction. 

Articles 233 and 235 make a mention of distinct powers. The first is 
power of appointments of persons, their postings and promotion and the other 
is power of control. In the case of the District Judges, appointments of 
persons to be and posting and promotion are to be made by the Governor but 
the control over the District Judge is of the High Court. We are not impressed 
by the argument that the word used is “ District Court ” because the rest of the 
article clearly indicates that tlie word “ Court ” is used compendiously to denote 
not only the Court proper but also the presiding Judge. The latter part of Article 
235 talks of the man who holds the office. In the case of the Judicial Service 
Subordinate to the District Judge the appointment has to be made by tlie Governor 
in accordance ivith the Rules to be framed after consultation with the State Public 
Service Commission and the High Court but the power of posting promotion and 
grant of leave and the Control of the Courts are vested in the High Court. What, 
is vested includes disciplinary jurisdiction. Control is useless if it nm 
accompanied by disciplinary powers. It is not to be expected tlmt^ the Hig 
Court would run to the Government or the Governor in every case of indisciphne 
however small and which may not even require the pumslment of msinis^l or 
removal. These articles go to show that by vesting “ control in the High Court 
the independence of the Subordinate Judiciary was in view. Ihis was part y 
achieved in the Government of India Act, 1935 but it was given^ e ec ^ j 

by the drafters of the present Constitution. This construction is a so in 
with the Directive Principles in Article 50 of the Constitution W ® j public 

“50. The State shall take steps to separate the Judiciary from the Bveeutive m the Public 
Sendees of the State. ” 

IV 

a clue _ . _ _ 

regarding services of the State falls within 

and Article 309 gives the power to the State Legislature o ^ riosts in con- 

and conditions of service of persons appointed to public service ^d m con 
nection with the affairs of the State. This is rue. But Mr^Sen se«u 

make no distinction between legislative and execu _ J that of the Legis- 
162 the power of the Executive of the State is oo-extensive with that 

l^ure of the State but all that is subject to the other pro Services does not 

That the Legislature has the power to make laws re ^ pp jf the Constitution 
show that the Executive enjoys corresponding tenure of the office 

indicates otherwise. Article 310 does no more bearing upon the 

of the persons serving the Union or the Sta e. orticle which has relevance, 
present dispute. Article 311 is, therefore, the only article wJiicn n 

That article reads as follows : — 
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Stale remnal cr rein tun n rank a/ptrsant empl^’i tn eml eapaatus mier the Unas $r t 

lerviccoft^sSi^nr “1/ cjTilfemce of the Union or an aU InJia *emceor atail 

been g ^ dwmiKed or removed or reduced m rank until be b» 

f o”m. opportunity of ihowing came against the action proposed to be taken m regard 

IVovided that this clause shall not apply — 

<OE,vc ,o ..u»o,r»™.blyp«,„tk 

itamtirf£Tottii''ril7'™f°T"” “yl* .iBlulirflUtm lh= uitcral of K. 

ccunry oi tne State it u not expedient to give to that person such an oportiinity 

mty of I «* ««°nably practicable to give to any person an oppor^ 

Under clamr (I) of lit 

no >u" h '''“■ '•>’ '”= ■> uppomtcd Under clanir (2) 

Kivt^a dimitsed or removed or reduced in rank until he hat becii 

233 and 234 he eo of showing cause Reading the above with Artielo 

to the Dmiet stid rightly, ihat a District Judge or a Judge subordinale 

the Governor J, f t«^nnol be dismissed or removed by any authority other ihsa 
theSu'm 4„ h4l',?,l'S"" 'his power of the Governor detennmes list 
men! lend sunne^i^^fu'^ under the directions of the Governor or the Govern 
mmisos (J and^ff "els'; "“® “"‘'"bon Mr Sen draws pointed atlentioa lo 
does not aonlv tribe Hesays that by reason of proviso (1), clause (2) 

reduce him m rant f, s« r"y ‘*'®""'® ’''“o'' " »" " '' 

per“on ai m „r b"‘‘ “ “ "»« '"asonably praet, cable m give to Ihat 

authority u ^de f,21l ®t< 1 under clause (3) the decision of that 

dispemi^uhThr enmity aCi?'' <'> ®">® >>'. 'h' Governor n«, 

aecunt> of the State ?t ” satisfied that m the interest of the 

showing cause Mr Sen rn S>ve to any person an opportunity of 

d.sm Jo^ovc Disfr" cai^ppo.ni or 

the two reasons mpTif.nnerj alone can decide whether, for any of 

Judge of showine caii«e aersi opportunity to a Pistnct 

the Governor al?ne can fnitwtc' e' levHlcd against him 'hall be denied 

High Court cannot i, tj ant’ cause them to be held and the 

control exercisable by the Hwh j" '^y. he contends, the extent of 

ingenuity 7/*^ *” ***^,1**3^ Court and docs credit to the 

Judges and the Govemonlone That the Governor appoints District 

riiat does not impintre unon t>, or remove them goes without saying 

the High Court *¥' 

same way the Hi^h dismiss or remove Distnct Judges In the 

two provisos TheHitrli use the sjiccial jurisdiction conferred by the 

to give a District Tudtre nr. ^^annoi dcade that it is not reasonably practicable 
the security of the Stote it of showing cause or that m the interest of 

the Governor alone can decide” T^^**'*^* opportunitv Tliif 

Governor and not bv the Uiei. r» ^ certain powers are to be exercised by the 
from the High CourU Vi [“* necessarily take aw-ay other powers 

nsc to other imphcatiom Tt^. ^ their full effect without giving 

special powers under the two om diat if a case arose for the cxerciie of the 

GovvmJw I„ t!J. e^Sim "?'> U"“" '"v' 'b' 

coimmuon vve muy mcidimtuUj add that wa have no doubt 
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that in exercising these special powers in relation to inquiries against Distret 
Judges, the Governor will always have regard to the opinion of the High Goiurt 
in the matter. This will be so wlioevcr be the inquiring authority in the State. 
J3ut tlris does not lead' to the further conclusion that the High Court must not hold 
tlic enquiry any more than that the Go vet nor should personally hold the enquiry. 

There is, therefore, nothing in Article 311 which compels the conclusion that 
die High Court is ousted of the jurisdiction to hold the enquiry if Article 235 vested 
such a power in it. In our judgment, the control which is vested in the High Court 
is a complete control subject only to the power of the Governor in the matter of 
-appointment (including dismissal and removal) and posting and promotion of 
District Judges. Within the exercise of the control vested in the High Court, 
the High Court can hold enquiries, impose punisliments other than dismissal or 
removal, subject however to the conditions of service, and a right of appeal if granted 
by the conditions of service, and to the giving of an opportunity of showing cause 
.as required by' clause (2) of Article 311 unless such opportunity is dispensed with 
by the Governor acting under the provisos (b) and (c) to that clause. The High 
Court alone could have held the enquiry in tliis case. To hold otherwise will be 
to reverse the policy which has moved determinedly in this direction. 

The High Court was thus right in its conclusions. The appeal fails and is 
•dismissed. It is clear that the conduct of Bagchi may not now be inquired into 
but that is a result which we can only regret. In the circumstances we make no 
■order about costs. 


K.S. 


Appeal dismissed. 


THE SUPREME COURT OF INDIA. 


Raghubar Dayal, 

. . Appellant* 
Respondents. 


(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, Acting Chief Justice, 

R. S. Bachawat and V. Ramaswami, JJ. 

South Asia Industries (P.),'Ltd. 

' ' V. 

S. B. Sarup Singh and others 

Letters Patent {Lahore) {as ammded in 1928), clauses 10 and 1 1— Delhi Rent Control Act {LIX of 1958), 
sectkns 39 and i3— Decision of single Judge of Punjab High Court in Second Appeal under section 39 of Delhi Rent 
.Control Act— Appeal from to Division Bench of same High Court under clause 10 of Letters Patent-Competeruy— 
■Section 43 of the Rent Control Act — Effect. 

UjiderthefirstpartofclauselOoftheLettersPatent, Lahore, (asamended in 1928) an appeal 

Hes from the judgment of a single Judge of the High Court of Punjab passed by him in exercise ofhis 
•original jurisdiction or in exercise of first appellate jurisdiction, whether the appeal is against the 
order of Court or not ; and in the case of second appellate jurisdiction, ifthe appeal is against he 
•order of a Tribunal, which is not a Court. But in the case of a jud^ent of a ^ 

High Court made in a Second Appfeal against the decree or order of a Court subordinate the High 
•Court, no further appeal lies unless the said Judge declares that the case is a fit one for appeal. 

Hencefrom the decision of a single Judge of the Pun>b High Court pa^ed ^ 

Tinder section 39 of the Delhi Rent Control Act (LIX of 1 958) from the order of the R n n - 

bunal, an appeal would lie to the Division Bench of the High Comt o Punjab 
Letters Patent, Lahore. But the right of appeal thus confetred under clause 10 

Las been takenaway by section43oftheDelhiRentControl Act. (Itwas conceded thatAea^o^ 

Legislaturecantakea4ythatright: *eclause37of the Letters Patent 

- final ” in section 43 pnL/aaV connotes that an order passed on appea und«- 

trol Act is conclusive and no further appeal hes against it The a tof^^pp^^ 

furtherhar. Thus the expression “final” in the first part ofsection 43 puts an end to a further^l 


*G.A. No. 726 of 1964. 
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and the wordi "shall not b« called in quatioji in any original suit, application or execution pte- 
cceding” bar collateral proceedings The section imposes a total bar. 

An appeal disposed ofbyaimglejudgcof the High Court and the appeal from the judgmert 
of the single Judge to a Division Bench thereof arc different appeals Tlierc is no justification therefore 
to hold that an appeal under section 39 of the Delhi Rent Control Act and an appeal under clause lo 
of the Letters Patent form part of a single appeal TTiey are in law and la fact different appeils- 
onegivenbythcstatuteandtheotherbytheLctiertPattnt Itcannof therdbrebecontendedthai the 
expression “ appeal ” m section 39 takes in also a Letters Patent Appeal under clause 10 of the Letten 
Patent, Lahore 


NoappeaIwou!dthereforcheunderclaiiiclOofthcLeitmPatent,Lahore,toa Divuion 
ofthePuijabHighCourtagainstajudgmentpassedbyasingle Judge of the said High Court n a 
Second Appeal under section 39 of the Delhi Rent Control Act, 1958. 

Appeal from the Judgment and Order, dated the ijth December, 1963 of 
the Punjab High Court (Circuit Bench at Delhi) in L P.A. No. 85-D of 1963. 

J V. Ytswanalha Stuiii and Veda tyasa. Senior Advocates (P. X. CkaiJks, 
S K. Mehla and A. L Mehta, Advocates, with them), for Appellant, 

Gopal Singh, Advocate, for Respondents Nos. j and a. 


Gitreharan Singh Bakshi and Copal Singh, Advocates, for Respondents 
Nos. 3 to 5 

The Judgment of the Court was delivered by 

SuhhaRae,A,C J —This appeal by certificate raises the question whether an 

appeal ha under clause 10 of the Letters Patent for the High Court of Lahore, to a 
Division Bench of the Punjab ^jgh Court against a judgment passed by a single 
Judge of the said High Court m a Second Appeal under section (iq of the Delhi 
Rent Control Act (LIX of 1958), hereinafter called the Act. 


The feels relevant 10 ihe euesuon raised may be briefly stated. The restion- 
denu are the osrnets of plot No. 5, Connaught Circm, Nest Delhi. Messrs Allen 
Berry & Co Private, Ltd. took a lero of the same under a lease deed daltd rit 
Maie^ 1956. Meats. .Mien Berry A Co. assigned their interest under the ssid 
lease deed to South Mia Indtutnes (Pnvate), Ltd., the appellant herein. Thereafter 
the respondents filed an application before the Controller, Delhi, under section IS 
nf the Act for the eviction of the appellant from the said premises on Ute ground thst 
Messn. Allen Be^ A Co. unauthot^edly assigned the said premises in favour of 
the appeUant. pe Controller, by his order dated loth October. I06e, allovieii 
the peuuoo. On asrd Januaijr, 1963. *0 appeal filed by the appellant against 
the said order teas dismissed by the Rent Control Tnbnnal. Delhi. Against thS tail! 
order of the Tribunal die appellant filed an appeal in the High Coirt of Punjab 
% u ?■ Vi° ™ dismissed on lOth May, 

1963, by H^bans Singh, J, ^c appellant filed an appeal against the judgmciit 

S S' -ft '? “'"’T “S'> ^”t under clause to 

of V n o-' “’’’’ 3 ' 3 ™ before a Division Bench 

of the Higli&urt, which disnussed the same on the ground that It seas not main- 

tamable. Hence the praent appeal. 

,, 4 - Saslri, learned Counsel foe the appellant raised before us 

dm folloveing points ; (1) TOUon 39 of the r\et confers a nght of aopej from an 
eernhS'd,' '» H-Sh Court and ihlrefote. K once that 

‘T?'"''’." *'5?. “rsttrase the jurisdiction in the same manner 

as It OTicism other appellate jnr,!d.cl.on.iltat is to say the judgment of a single 

m^ftiil iS'tteSSiHteSST' m’ ’“S’"' ““PPt*' "> the High S^urt under claiise 

10 o^e Letters Patent , (.) section 43 of the Act u only a bar to initiate collateral 

of ^ Tribunal and it does not 

but is omy. io elTeet. the eootinua^n ofth^STp^SITL:' lS|h'Sri?”" 
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The arguments of Messers Gopal Singh and Gurcharan Singh Bakshi, learned. 
Cotmsel for the respondents may be summarized tlius ; The Act confers a special 
jurisdiction on the High Court to entertain an appeal ; and the judgment in such 
an appeal does not attract clause lo of die Letters Patent. That apart, the first 
part of clause lo of the Letters Patent on which the appellant relies only provides for 
an appeal against dxe judgment of a single Judge made in the exercise of the High. 
Court’s Ori^al Jurisdiction ; and even if it is rvide enough to comprehend a judg- 
ment made in Appellate Jurisdiction, it should be an appeal against the order of a 
Court. In the instant case the-Tribunal functioning under the Act is not a Court 
and, therefore, the judgment passed by a single Judge of the High Court against the 
judgment of such, a Tribunal is not subject to Letters Patent appeal under the 
said clause. In any view, section 43 of die Act makes the judgment of a single 
Judge made in an appeal final and, therefore, to that extent, clause 10 of the 
Letters Patent has been modified by the appropriate Legislature. 

Let us at the outset consider die relevant provisions uninfluenced by judicial 
decisions. As this stage it will be convenient to read the material provisions of 
the Letters Patent governing the Punjab High Court. 

“ Clause II. — ^.And we do further ordain that the High Court of Judicature at Lahore shall be a 
Coiyrt of Appeal from the Civil Courts of the Provinces of the Punjab and Delhi and from all other Courts 
subject to its superintendence and shall cxerdse appellate jurisdiction in such cases as were, inunediately 
before the date of the publication of these presents sul^ect to appeal to the Chief Court of the Punjab 
by virtue of any law then in force, or as may after that date be declared subject to appeal to the 
High Court of Judicature at Lahore by any law made by competent legislative authority for India." 

Clause 10, before its amendment by Letters Patent of 1928, read as follotvs r 

“And we do further ordain that an appeal shall lie to the said High Court of Judicatur eat Lahore, 
from the judgment (not being an order made in the exercise of revisional jurisdiction and not being a 
sentence or order passed or made in the exercise of the power of superintendence under the provisions 
of section 107 of the Government of India Act, 1915, or in the exercise of Criminal jtuisdiction) of one 
Judge of the said High Court or onejudgeofany Division Court, piusuapt to section 13 ofthe said recit- 
ed Act, and that an appeal shall also lie to the said High Court from the judgment (not being a sentence 
or order as aforesaid) of two or more Judges of the said High Court, or of such Division Court, whenever 
sudi Judges are equally divide in opinion, and do not amount in number to a majority of the whole of 
, the Judges of the said High Court, at the time being, but that the right of appeal from other judg- 
ments of the Judges ofthe said High Court, or of such Division Court, shall be to Us, Our heirs or 
successors in Our or Tlicir Privy Council, as hereinafter provided.” 


After the amendment in 1928, clause 10 reads : 

“ And we do further ordain that an appeal shall lie to the said High Court of Judicature at Lahore 
from the judgment (not being a judgment passed in the <»erciseof appellate jurisdiction in respect of 
a decree or order made in the exercise of appellate jurisdiction by a Court subject to the superintendence 
of the said High Court, and not being an order made in the exercise of revisional jurisdiction and not 
being a sentence or order passed or made in the exercise of the power of superintendence, under the 
provisions of section 107 of the Government of India Act, or in the exercise of criminal jurisdiction) 
of one Judge ofthe said High Court or one Judge of any Division Court, pursuant to section 108 of the 
Government of India Act, and that notwithstanding anything hereinbefore provided an appeal shall 
lie to the said High Court from a judgment of one Judge of tne said High Court or one Judge of any 
Division Court, pursuant to section 108 of the Government of Ipdia Act, i^ade on or after the fot 
day of February, 1929, in the exercise of appellate jurisdiction in respect of a decree or order made 
in the exercise of appellate jurisdiction by a Court subject to the superintendence of the said High 
Court, where the Judge who passed the judgment declares that the c^e a fit one for app^l hut 
that the right of applil from other judgments of Judgw of the said High Court or of such ^TOion 
Court shall be to L^f Our helix or successors in Our or Their Pnvy Council, as hereinafter provided. 

, The first part of clause 1 1 of the Letters Patent says that the High Court shall 
be a Court of Appeal from civil Courts of the Provinces of I^nj^ and Delhi and 
from all other Courts subject to the superintendence of the High <^ourt, the second 
part thereof empowers the High Court to f f 
cases as were inmediately before the date of Ae publication 
subject to appeal to the Chief Court of Punjab by virtue “/S 

or as may after that date be declared subject to appeal o Ae ^ 

« J Lahore by any la,y 

The second part does not make a bv a comne- 

Gourts and that over Tribunals which are not Courts If ajaw made 

tent legislative authority declares a case to be subject to appeal to the Higii Gourt 
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of Judicature, the said High Cottn aeqmres jurisdiction to entertain the same ael 
dispose of It m accordance ™th lat. If the High Court entertains an appeal 
terms of c ause ,i of the ^ttets ^tent, danse 10 thereof is al.meted to mch aa 

appeal Under section io8 of the Government of India Act, 1915 theHighCoan 

may by m onn Rdes prottde, a, ,t th.nls fit for the eaemtse h) one or mom JtdS 
or by a Division Court constituted by two or more Judges of the High Cojrt of 
Srch" r Jintteions tested in the Court and under dame (2) lliere- 

of the Chief Justice of Mch HighCourt shall determine what Judge in each cascu 10 

are to constitute the several Division Courts If eaercise of the jurisdiction undo 

St^befor'^^im'^'l'T'"'r°l”"?.“^“’ i a High Courtit 

Mm 'line hm tofo t‘ “ Jldgmcnl is delivered thcrlin by dial 

iSd hm to the C r '*=*'■■ n ''“"I''' 

of JSise^n ofm,^ Before the amendniolt 

fhe sad Hmh c 4 u« f'T '"e judgment of a single Judge of 

Hieh cLS^^hS the one Judge of any Division Court an appeal lay to the said 
3 e W^mJle iSr '' '“■‘“1 LWeplions to that nile If the judgment was 

of the GoverLem ff I„“fAc4“f9'^‘’rm 

A Sin rainn onhf J, d f “ “PPOal against an ordeTof a Court 

SipSl lirSnft Se mdS “T '*“• ““P' “ 3 fases ciduded an 

3 SS m eSsS of anv lfr" “f High Court to the High 

aSSr^^anneaTlL .S^ junsdienon A, the dame then stood tt would 
nSST if ISoVSK single Judge of the HighChud 

The effect of the amiinHfn-«p PPJ**^'* without any limitation thereoa 

quiy rSe SdZS of SI '? as u relevant to the present en 

}ud 5 I sitting in Second iSieal ud^ Ihfl^dol wh J“^Sni'nt passed by a single 
a certificate that the cS isTTt ooe^ ^ 
presumably for the puuioTofMmmdeiSmw^"..?.?”, .. 




rule Apart from the three cxcention,^«Ju^ out from the general 

text of the unamended dause^the ™ ' already noticed in the con 

TioUced supra The result w that . j*" l introduces another exception 

Patent an SppeaJ h« Sm the '’f 'h' 

hy him m exercise of his origmi jSd,Jtwn of the High Court passed 

tion, svhether the appeal is atram'ii- ii— '!!?" ° wrcise of appellatejunsdic 
second appellate juSdiction ® fihc ann^V 

11 not a Court But in the case of T ** “gairut the order of a Tribunal s/luch 
the decree or order of a Cnurr made m a Second Appeal against 

hes unless Uic said Judge dedies appal 

permissible, b> construction ^PP^I 

of clause lo of the Letters Patenr^^***' Uie generality of the provisions 
lo and 1 1 of the Letters Patent lead* “ combined reading of clauses 

clause to deals only wuh appeals from condusion that even tJie first part of 
no force As sre have pS «abordmatc to Ui- Hi,h oirt has 

of appellate jurisdiction on the • * contemnJafs conferment 

ordci, ofa Tribunal Far frorn r appropriaf Legislature against 

ment b> one Judge of the said Hieh i generality of the words judg 

ment takes m one paued bv a sTn-ri- i * ‘ indicates tliat the said judg' 
Tribunal It is said, with some fotre. apoeal against the order of a 

‘c lorce, ttiat if thu comtra'-tion be accepted, there 
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will be an anomaly, namely, that in a case where a single Judge of the High Court 
passed a judgment in exercise of his appellate jurisdiction in respect of a decree 
made by a Court subordinate to the High Court, a further appeal to that Court 
will not he unless the said Judge dedares that the case is a fit one for appeal, where- 
as, if in exeicise of his second appellate jurisdiction, he passed a judgment in an 
appeal against the oidcr of a liibunal, no such, declaration is necessaiy for taking 
the matter on further appeal to the said High Court. If the express intention of 
the Legislature is clear, it is not pennissible to speculate on the possible reasons 
that actuated the Legislature to make a distinction between the two classes of cases. 
It may be, for ought we know, the Legislature thought fit to impose a limitation 
in a case_ where 3 Courts gave a decision, whereas it did not think fit to impose 
a limitation in a case where only one Court gave a decision. 

This Court in Mtional Sewing Thread Co., Ltd v. James Chadwick & Bros. Ltd^., 
construed clause 15 of the Letters Patent for the Bombay High Court, corres- 
ponding to clause 10 of the Letters Patent for the Lahore High Court. There the 
question Was whether a Letters Patent Appeal lay from a judgment of a single Judge 
of the Bombay High Court to a Division Bench of that High Court against the 
decision of the Registrar of Trade Marks under the Trade Marks Act, 1940. Section 
76 (1) of the said Act provided that “ an appeal shall lie from any decision of the 
Registrar under this Act or the Rules made thereunder to the High Court having 
jurisdiction”; and the Act did not make any provision in regard to the procedure 
to be followed by the High Court in the appeal, or as to whether the order passed 
in the appeal was appealable. Two points were raised before this Court, namely, 
(1) the provisions of the first part of clause 15 of the Letters Patent for the Bombay 
High Court could not be attracted to an appeal preferred to the High Court under 
section -76 of the Trade Marks Act, 1940 ; and (2) the said clause would have no 
application in a case where the judgment could not be said to have been delivered 
pursuant to section 108 of the Government of India Act, 1915. On the first ques- 
< tion, this Court held that the High Court being seized as such of the appellate juris- 
i diction conferred by section 76 of the Trade Marks Act, 1940, it had to exercise that 
jurisdiction in the same manner as it exercised its other appellate jurisdiction and 
when such jurisdiction was exercised by a single Judge, his judgment became sub- 
ject to appeal under clause 15 of the Letters Patent of the Bombay High Court 
there being nothing to the contrary in the Trade Marks Act. On the second ques- 
tion, this Court held thus : 


“ We are therefore of the opinion that section 108 of the Government of India Act, 1915, con- 
ferred'power on the Higli Court whicii the Court could exercise from time to time with reference to 
its jurisdictio.n whether existing at the coming into force of the Government of India Act, 1915, or 
whether conferred on it by any subsequent legislation.” 

The difference between that case and the present one is that the single Judge 
in that case passed a judgment in a first appeal against the order of the Repstmr, 
while in the present case the single Judge passed an order in a Second Appeal. u 
that will not make any difference in the construction of the first part of clause lU 
of the Letters Patent for the High Count of Lahore, correspoi^ing to c *use _ o 
the Letters Patent for the High Court of Bombay. Another difference is that while 
under the last part of clause 11 of the Letters Patent for the Lahore High Court 
there are the words “ or as may after that date be d^eclared subject to appeal to 
High Court of Judicature at Lahore by any law made by p 

authority for India ”, the said words are absent m the 
the Letters Patent for the Bombay High Court. Notwithstanding tlm said 
this Court in the said case held that the appeal under the Tra alreadv exer- 

addition of a new subject-matter of appeal to the 

cised by the High Court and that the Rules made that case it 

uient of India Act, 1915, applied to the same. It is contended hat m 

was not argued that the Registrar was not a Court, and ^her o 

assumed that the Registrar was a Court and on that a^ p attracted 

part of clause 15 of the Letters Patent of the Bombay High Court was_atti^. 


1. (1953) S.G.J. 509 
S C J— 10 


(1953) 2 M.L.J. 215 : (1953) S.G.R. 1028, 1044. 
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Wc do not see an> justification for this argument One of the contentions raised 
before the Court was that the Trade Marks Act created a new Tribunal and cca 
feired a new appellate jurisdiction on the High Court This Court rejected tha* 
contention with the following words 

‘ Thesmuie creates t^eReglilTaT ambupalfor safeguarding i!«e rigt is ardforg \ ngeffwt 

to the ng lU created by the Act and the H gh Court as such Mtl cut r'Otc 1 as been g 'en appcLaj 
junsdiction oser lae decisions of U is tnbtaial 

The entire judgment proceeded on the basis that the Registrar was only » 
tribunal It is not possible to visualize that both the Advocates as svell as the Judges 
of this Court missed the point that the Tribunal was not a Court and therefore 
applied the first part of clause 15 of the Letters Patent of the Bombay High Court 
Indeed, the question of applicability of section 108 of the Government of India Act, 
1915, to the appeal m that case would not have arisen if it was an appeal against 
the order of a civil Court Wc, therefore, carnot countenance the argument that 
the Court assumed that the Registrar was a Court in applying clause 15 of the 
Letters Patent of the Bomliay High Court in the appeal in question in tliat clause 
This decision therefore covers the question now raised before us 

The relevant rule applicable to the present case has been stated by this Court in 
the aforesaid decision thus 


Obviously after the appeal had reached cl c lligl Court it lias to be deieimired arrord rg to 
the rules of practice and procedure of that Court and in accordance wiih the provuion* of the 
under which that Court u con (ituted and wl ich confen on it power m rapcct tt> the meil ^ aw 
ruanner of exerctsiag that jurudiCKon The rule w well settled llJit wl en a statute dif ecu iwt tst 
appeal shall he to a Court already esiablMhed then the afpeal mmi be regulated by lie practice ard 
procedure of that Coun 

This principle was laid down by the Judicial Committee m a number of deci 
Siom stty>alioruil Teltphoiu Co , Ltd v PostmaiUr Cerural^ , Ji M AR A AdiakiPPi 
Ckethar V Ra Chaniraukhara Thecai*, Secretary of State for Ini a v Chellikant RMi 
Rao *, Maung Ba Thaw v Ma Pin* , and Hem Singh v Basant Das* 

The following legal posuion emerges from the said discussion A statute mat 
give a right of appeal from an order of a tribunal or a Court to the High Court 
without any limitation thereon The appeal to the High Coun will be regulated 
by the practice and procedure obtaining in the High Coun Under the nil« 
made by the High Court in exercise of the pothers conferred on it under section 108 
of the Government of India Act, 1915, an appeal under section 39 of the Act wiU be 
heard by a single Judge Any judgment made by the single Judge m the said appeal 
will, under clause 10 of the Letters Patent, be subject to an appeal to that Court 
Ifthe order made by a single Judge is ajudgment and if the appropriate Legislature 
has, cxprcrsly or by necessary implicatfon, not taken away the right of appeal, the 
conclusion is inevitable that an appeal shall lie from the judgment of a single Judge 
under clause 10 of the Letters Patent to the High Court It follows that if the Act 
had not taken away the Letters Patent Appeal an Appeal shall ccrtamly he from the 
judgment of the single Judge to the High Court 

In the view wc have expressed it is not necessary to consider the question 
ihcr the tribunal is a Court or not, for as wc have pointed out earlier, it is not germane 
to the quesuon of maintamabifjty of the Letters Patent Appeal 

The next quesUon is whether the right of appeal conrcircd by clause 10 of the 
Letters Patent, Lahore, has been taken away by a law made by the appropriate Le^fis 
lature It is conceded tliat the appropriate I-cgislature can take away that right 
sec clause 37 of Uie Letters Patent, Lahore It is argued by the learned Counsel 
for the respondents that section 43 of the Act has that effect The relevant prO' 
visions of the Act may now be noticed 


SfcikrtiO^l] Sabjeci to the pnnnf o-unTctib^eeiton (2) 
Court t/ore »fi otict made by ibe Tribunal w ih a *i*iy dayj fro 


in appeal ihall lie to tl r 
ibedaie of nicb order 


UR. (1913)A.G.MG 

(m7)UR 74I,A.204 (1918) tM LI 41 
tl916)3lMLJ S24 1 LR-M iUJ 617 
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4 (1931)LJt.CIIJ\.I3« «6Mt.J4W 
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(2) No appeal shall lie under sub-section (I), unless the appeal involves somi sub-.tantial 
question of law. ' 

Section 43.— Save as otherwise expressly provided in this Act, every order m ide by the Controller 
or an order passed on appeal under this Act shall be Bpal and shall not be called in question in any 
original suit, application or execution proceeding.” 

A combined reading of the said two sections may be stated thus : Subject to 
the rioht of appeal to the High Court on a substantial question of law, the order 
passed by the High Court on appeal is final and it shall not be called in question 
in any original suit, application or execution proceeding. Mr. Viswanatlia Sastri 
contends tliat the last sentence in section 43 of the Act gives colour to the expression 
“ final ”. Aceording to him, finality is only witli reference to collateral proceedings 
sUch as, suits, applications and execution proceedings. 

The expression “ final ” prima facie connotes that an_ order passed on appeal 
under the Act is conclusive and no further appeal lies against it. The last sentenc 
in section 43 of the Act, in our view, docs not restrict the scope of the 
indeed, the said sentence imposes a further bar. The expression fi 
first part of section 43 of the Act puts an end to a further appeal “d the wor J 

“ shall not be called in question in any original suit, VKorrect- 

ing” b^r collateral proceedings. The section^ imposes a ter The correct^ 

ness of the judgment in appeal cannot be questioned V a restrictive 
collateral proceedings. It is true that the expression ‘ final 

meaning in other contexts, but in section 43 oft e bpirarchv of tribunals 

cannot i given, foe Chapte,; VI of .he P-.d- Si 

for deciding disputes arising thereunder. The Act f disnosing of 

intention of the Legislature was to prwide an ex 43 of the Act 

the appeals arising under the Act. The opening the fact that the 

“ save as otherwise expressly provided . c^methine outside the Act. 

finality of the order cannot be questioned by V^nrp.;sion “ final ” may usefully 

Some of the decisions cited at the Bar defining the expre^^Jn^^^ ^ 

be referred to. In Mating Ba Thawy- MaPtn , ® J . , order of the High Court 

whether an appeal Ia)^o the Prhty Council against the J.ovided 

under section 75 (2) of the Provincial Insolvency ’• ; ^ notwithstanding 

by section 4 (2) that subject to the P^^^e Lbg ifforce, the decision of the 
anything contained in any other law , section 75 (2), however there ^s 

District Court under the Act was final ; ‘District Court, 

a right of appeal to the High Court a^e a right to appeal to the 

Judicial Committee held that in a case wh Court lay to the Privy Council 

High Court, an appeal from the decision of i g reiterated the principle that 
nX. and ’subject to, the Code of C™' fl.e country, the ordt- 

where a Court is appealed to as one of th be noticed at once th 

nary rules of the Code of Civil Procedure ^PP. ’ provisions of the said c 
the order of the District Court was final suBj^t th P der 

and under the said Act a right of appeal gj^en t f ^^e, the Judicial ^_m- 

or the High Court in the ap,P»i n«de Th , „r^,ge^H.gh 


ulc jnign uourr m uic eippcoa --- . rrrut.nril against me uiuci — - - 

mittee held that an appeal lay to the p i,g]p the appellant. p.’ 

Court. The decision, therefore, does not Y^sfunter section n. of ^he Police 
■pool Watch Committee -, the facts were as gj^^ to Quarter Sessions as _ 

1890 , (53 & 54 Viet c. 45), *ore .fSarter Session was stated thus . 


Liverpool Watch Committee ' 

Act, 1890 , (53 & 54 Viet c. 45 ), J'Ytv of theTQuarter' Session wi 

amount of a Constable s pension. The duty matter as appean 

" ,h.t Ooun. nr.., inquiry into the -e, "■*> 

the Court just, which order shall be final. ^ h ' 

Lord Loreburn, L.C., construed the said section t ^ there is to be an 

“Where it says, speaking ofsuch an order, that It IS to c na , 

end of the business at Quarter Sessions 


1. (1934) L.R.. 61 I.A. 158: 66 M-L.J. 404. 


2, L;R. (1538) A.C. 327, 331-332. 
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The Judicial Conuiuttce again in Secrelmy of Stale v Hindustan to oberalice ImircKi 
boeulyLtd , construed the ^rcssion “ final ” and held that the expression si,aj in 
tended to exclude any further appeal There, under section Tj of the Calcutta 
^2"’ appeal to the High Court sv as gisenfrom 

K Tf i r * t provided that subject to that right only, the award 

should be final Their Lordships held (hat the provision for finality s\as intended 
to exclude any further appeal No further citation is called for As we ha\c stated 
43 of the Act indicates that no further appeal a 
cont^platcd against the order passed on apocal against the order of the Tribunal 
nr,..e ° this construction a larger scope is sought to be giv en to the es 

preaion appeal to the High Court » It is said that the expression “ appeal ' 
sTnll^ °u '0 and not to a 

or ^PP.®®* ** disposed of only by the final juc^ 

in dimn« nrr f fk “ *ald that \ Iialcvcf may be the internal arrangement 

®PP“1 there is only one appeal till it is finally disposed of This 
i?f’ r "tth tins Court This Court in 

IQ ra^ ^th^Tr,,^ ^’tohindra Supply Company^ considered the question whether section 
the li'tfpr, p /^'“"^hitrationAct, 1940 has taken away the right of appeal under 
the Letters Patent Section 39 (j) of the said Act reads as follows 

rcfei^^i^an aonUl before u$, that the Second Appeal under the section 

therefore seetm^^n Court and not to appeals " Intra Court’ and 

under the Letters Patl I Arbitration Act did not operate to prohibit an appeal 
the Smresuon • f * «ngle Judge TJ is Court held that the 

This^cision n/l<.H n an appeal under the Letters Patent 

Hich Court aeainif tti** L«ttcrs Patent Appeal is not a part of the appeal filed in 
erd^er of the smak TLf!<T.f'^ Th Arbitrator, but is a fresh appeal against the 

Co , Ltrf « held thal the *" Erased Ja sual v hatnal Distdlen 
(a) of the Constitiuien '"^«diatclv below ' in Article 133 (») 

rnent of tI?Kct 1" ^ «ngJ« Judge of the High Court There theju^ 

Against the Sr of the sTh" f r Court 

from thar «r »u_ e l . ® s»ng!'* Judge of the High Court in appeal 
toaDiMsionBenchofih^^’H^A'' a Letters Patent Appeal was preferred 

ment of the single Jud*e TheSru Division Bench affirmed the judg 

immediately below ih^ n..^ <lucsiion arose whether the single Judge s^as a Court 
thejudgmentofihcHiphOiiP? ^oj^thc resoondent it was contended that 

deasion of the Court imm i ^ which llic appeal \ as preferred affirmed the 
substantm! qi csSrofTawlS ri 

grantacertificate under Article in'JfTwSonh*^^ competent to 

It was urged that the appeal aeaimt Vi? ' ^ i Constitution For the appellant 
Bcncli under clause lo^ifThc single Judge to a Dinnon 

High Court and m d«.d.ng wh«Eh^ l'"' ^domestic appeal " w.tlun the 
the Letters Patent from a tfeemon deer^ of a Dmsion Bench m appeal under 

affirmed the decision nfih#. n — *‘”F ®J'*dsc exercising apoellafeiunsdiclion 

d-™ or,h. "■h' 

appeal svas preferred to ihp * against the d^-cision of s Inch 

tl^c expression ‘ Stt .mmSft ?*’* ‘be conclusion tliat 

Court from the d^imn Sw^ H^ belmr m Article .33 (,) (a) must mean a 
(her such a Judge was a simrl/T,.!!*' b^ been filed in the High Court whe 

superintendence of the High^^rt ^ *ii'i ® *^bjcct to die 

was onI> a continuation of th^JlLi >*,' i'i **'= fb^t if a Letten I atent Anneal 

domcMic arnmgerrent, d is^un h District Judge by a 

PatentAnpealwasnot a ludrmn^n.lr^I^J^ .®*“;*‘* the judgment in die Letters 

^ — ai rtnnalion but one ofrescrsal of the judgmen t 

^ ^ ® 0Se^2An.tMt {S C) C3 {I!)C2)3SaR 
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of the District Court. Tliis decision, therefore, recognizes that an appeal disposed 
of by a single Judge of the High Court and the appeal from the judgment of the single 
Judge to a Division Bench thereof are different appeals. Apart from these decisions 
on principle ive do not see any justification to hold that an appeal under sec- 
tion go f 0 of tlic Act and an appeal under clause lo of the Letters Patent fonn part 
of a single appeal. They are in law and in fact different appeals--one given by 
tire Statute and the other by tire Letters Patent. We cannot, therefore, accede to 
the argument advanced by the learned Counsel for the appellant that the e.xpression 
“ appeal ” in section 39 of the Act takes in a Letters Patent Appeal under clause 10 
of tire Letters Patent. 

Learned Counsel for tire respondents further contended that section 39 of the 
Act conferred a special jurisdiction on tire High Court s.s persona designata 
fore, tire decision of the single Judge in appeal is not a ^ 

meaning of clause 10 of tire Letters Patent. In suppoit of 

placed, inter alia on Radha Mohan Pathol: v. Upendra Patowary , ,1 cons- 

Kishamhand v. The Union of Mia"-. But in the view we have expressed on the 

struction of section 39, read with section 43 of tire Act it is rm 'Tvnressed our 

that question in this appeal. We shall not be understood to have expressed 

opinion on tliis question one way or other. 


In the result, tire appeal fails and is dismissed with costs. 

V.K. 


Appeal dismissed. 
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Bhaiyail ■ - 


V. 


Respondents. 


Harikishan Singh and others 

Constitution of India (1950), Article 341 suh-ca.U of 

sidcntundcrArticleUl l_\)-Public notification regarding scheduled castes-Plea that Dohar caste is 

Chamarcastc-Ifcan be entertained. ^ , , , , „ . , Qrfer, 1950 refers to Chemar Jalav or 

The notification under Constitution (Scheduled ) rhamar shoiin in the Order 

Mochi, and so, in dealing with the question whether a claim the same status 

as a Scheduled caste, the plea that though he is not a Chamar ’ n.casteof the Chamar caste, 

by reason of the fact that he belongs to the Dohar caste which is a sub caste 

cannot be accepted. Tv the lists of Scheduled Castes 

It cannot be said that it was not competent to the social backwardness in 

by reference to different districts or sub-are^ o ^ , mtenstity inthe whole of the Smte> 

regard to castes races or tribes may not be uniform °r o c s „ division of the State into 

it may vary in degree or in kind in different areas an m poufication in question, 

convenient and suitable areas for the purpose o issuing Ovrlpr dated 2 grd Aprib 

Appeal by Special Leave from *= lSi«f% 63 - 

.963 of fte Madhya Pradesh High Court mF.»t App 

N. Q. Chatterjee, Senior Advocate {V. S. Sa J, 

Ed. Advocates, rvith lum) for Appe ^ Advocate, with him), 

G. S. Pathak, Senior Advocate, [DipaK vauu 
for Respondent No. i. 

The Judgment of the Court was delivered y •.„ gut of an Election 

petiSCCelpou^ 

*aA No. 765 of 1964. 
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election of the appellant, Bhaiyala m a reserved seat in the Berasia Cons{ituenc> 
in the district of Schorc m Madhya Pradesh The election in question vi, as held in 
February, 1962 at this election the appellant, x^spondent No 1, and three othen 
ofTcred themsches as candidates The appellant uas declared duly elected on tht 
26th February, 1962, since he had polled the highest number of votes His not 
rivaluasrespondentXo i Byhispctition respondentNo i challenged the validity 
of the appellant s election on the ground that the appellant belonged to the 
DoharcastcanduasnotaChamar The appellant had f&ed his nomination paper 
on the igth January , 19G2 before the Returning Officer at Schore and had declared 
that he \ as a member of the Chamar scheduled caste of thc»S tate of Madhya Pradesh 
in relation to Schorc distnct This declaration sias accepted by the Returning 
Ofilcer Respondent No i contended that Dohar caste % as not recognised as the 
scheduled caste for the distnct of Schorc and Raisen and so the Returning Officer 
had improperly and illegally accepted the declaration of the appellant as one belong 
ing to the Chamar sch^ulcd caste Since the appellant did not belong to t^ 
s^edulcd caste in question he uas not entitled to stand for election for the resened 
scat in respect of the said constituency TTus is the basis on uluch the validity of 
the appellant s election uas challenged by respondent No i On the other hand 
the appellant urged that the elecuon petition filed by respodent No i sfas not main 
tamable inasmuch as he had not deposited the security of Rs 2 000 in the manner 
prescribed by the statutoiy rules 

On these pleadings the Election Tribunal framed appropriate issues The 
fint four issues covered the principal contention raised by respondent No i agaiwt 
the validity of the Appellant s nomination as a member belonging to the Chamar 
scheduled caste whereas the fifth issue related to the appellants contention aboJt 
the incompetence of the election petition filed by respondent No i Both parties 
led evidence in support of their pleas on the principal point of dispute between them 
TThe Election Tribunal considered the oral evidence adduced by the parties e»nun 
«d the documents on which they respectively rebed and found m favour of respon 
dent No 1 In regard to the plea raised by iheappcllant against the competence 
of the election netition the Tribunal found against him In the result the election 
petition uas allowed and the appellants election declared invalid 

Against this decision of the Election Tribunal the appellant prcfcrTcd an appeal 
to the Madhya Pradesh High Court Before the High Court the same tuopou'^ 
were urged The Hiph Court has confirmed the finding of the Election Tribunal 
on both the points It has held that the election petition filed by respondent No 1 
uas valid and the security deposit vsas made by him in accordance with the statu 
toiy requirements On the merits of the controversy as to whether the appellant 
vs as a Chamar by caste and as such vras entitled to be elected for the reserved seat 
in the constituency in question the High Court m substance, has agreed with the 
conclusion of the Election Tribunal In consequence, the appeal preferred b) th^ 
appellant was dismissed on the 23rd April, 1963 It is against this decision that the 
appellant has come to this Court by Special I^ve 

On behalf of the appellant Mr Chatterjee has contended that the High 

confirming the finding of the Election Tribunal m regard 
to the caste to which the appellant belonged It appears that the appellant s caJC 

that he v\ as aDoharChamaruhichacconiing to him is a sub-caste of the Chamar 

scheduled caste He urged that the said sub-caste was also called ‘ Mochi m 
support of this pica the app Ilant examined witnesses and produced documents 
and as vre have just indicated, respondent No t also produced documents and 
e»mined witnesses to show that the Dohar caste vras distinct from and independent 
of the Chamar caste and Dohars could not therefore, claim to be Chamars v<ithirt 
the meaning of the Pfcsidenlial Order Thus the question which arose bcPrc^ 
the parties for decision in the present proceedings is a question of fact and on thu 
question both the Tribunal and the High Court have made concurrent finding* 
'hat in rea^ng their conclusion on this point, 

the Tfibanals as well as the High Coait bad to consider oral as well as documentary 
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evidence ; but in cases of this kind ^^'herc the Tribunal and the Hi?h Court make 
concurrent findings on questions of fact, tliis Court does not usually interfere • and 
after hearing Mr. Chatterjee t>'e see no reason to depart from our usual practice in 
this matter. 


Respondent Ao. i c.’camined 13 witnesses belonging to the caste of tlie appellant 
All of tliem asserted tliat tliey did not belong to the Chamar caste. Acemding to 
their evidence, tlie Dollar caste was different from the Chamar caste. There was no 
inter-caste marriage nor even inter-caste dinners between the members of the said 
two castes. The evidence shotv’s tliat Chamars and ^fochis of Sehore district 
lived in mohallas different from the mohallas in which the Dohars lived. Amongst 
the witnesses examined by respondent No. i, the High Court has attached consider- 
able significance to tlie evidence of Kishanlal, P.W. 4. H> was the Secretary of 
the Dohar Samaj started by the appellant himself. The appellant was tlien the 
Sirpanch of that Samaj. It is true that the Samaj did not function for long ; 
but the documents produced by respondent No. r to show the constitution of the 
Samaj clearly indicate that the appellant had taken a prominent part in that matter. 
Kishanlal’s evidence is absolutely clear and unambiguous. He has stated on oath 
that tlie Dohar and the Chamar castes are entirely different. The Chamars, 
according to him, take off skins from dead animals, prepare shoes and do leadier 
w'ork ; the Dohar, said the ivitncss, is not the sub-caste of Chamar caste ; there 
is no relationsliip of inter-dining and inter-marriage between the tvio. He denied 
that the Dohars are called Mochis. Mr. Chatterjee has not been able to show any 
reason why the evidence of this witness should not have been believed by the High 
Court. The witness belongs to the same caste as the appellant and there is no motive 
shoivn tvhy he should take a false oath in respect of a matter which to persons of his 
status has great significance. It is not likely that a person like Kishanlal would 
make false statement about his own caste. 

In support of his oral evidence, respondent No. i produced certain documents. 
Exhibits P-2, P-3, P-4 and P-. 5 . These are all signed by the appellant and they relate 
to the year 1956. In these documents, the appellant has described himself as Dohar; 
in none of them has he mentioned his caste as Chamar. Similar is the effect of other 
documents on which respondent No. i relied ; they are P-8, P-io, P-ii, P-6, P-7, 
P-g, P-14, P-15, P-17, P-19 to P-27. 


In rebuttal the appellant examined himself and his witnesses. This oral evi- 
dence was intended to show tiiat the Dohar caste is the same as Mochi caste and it is 
a sub-caste of the Chamar caste. In a edition to the oral evidence, the appellant 
produced 22 documents. It is true that some of these documents which had been 
discarded by the Election 1 ribunal as unworthy of credence or as irrelevant, have 
been accepted by the High Court as relevant and genuine. Even so, the Hig 
Court has come to the conclusion that these documents do not show sahsfacton y 
that the Dohar caste is a sub-caste of the Chamar caste. In Aat connection, e 
High Court has pointed out that the documents relied upon by the appellant do 
not support his case that the Dohar caste is a sub-caste of the Chamar caste, and 
m that sense, they are not consistent with the plea made by the appellant m the P « 
sent proceedings. We allowed Mr. Chatterjee to take us through the mate 
evidence ; and on considering the said evidence m the light of the ^ ^ 

Mr. Chatterjee, we are satisfied tliat there is no reason to SSS 

finding recorded by tlie Tribunal and the High Court 

fact. We must, accordingly, hold that the appellant does no ^ , scheduled 

caste and as such was not qualified to contest die reserved seat for the scheduled 

caste of Chamars in the constituency in question. . • ,u 

^ Incidentally, we may point out that the plea that the D°har caste is a.sub-^ca^e 

of the Chamar caste cannot be entertained, in ^ g issued by the 

Constitution (Scheduled Castes) Order, 1950. This Ocdec 
President under Article 341 of the Constitution, ^41 ( ) ^ 

President may with respect to any State °^Y’^n?hlic notification specify the castes, 
after consultation with the Governor thereof, by p tribes which shall for the 

races or tribes or parts of or groups within castes, race , 
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purposes of this Comtitution be deemed to be Schedaled Castes in relation to ihi* 
State or Union Territory, as the case may be Sub Article (2) Ia>s dotvn that Parlia 
ment may by law include m or exclude from the list of scheduled castes specif’ed 
in a notification issued under clause (1) any caste, race or tribe or part of or groij 
within an> caste, race or tribe, bat savcasaforcsaid a notification isracdunderthe 
said clause shall not be %aned by any subsequent notification It is thus clear thatm 
order to determine whether or not a particular caste is a scheduled caste uidun ih* 
meaning of Article 341 , one has to loot, at the public notification issued by the Pre 
sident in that behalf In the present case, the notification refers to CHamar, Jata? 
or Mochi, and so, in dealing with the question in dispute between the parties, the 
enquiry which the Election Tribunal can hold is whether or not the appellant is a 
Chamar, Jatav or Mochi The plea that though the appellant is not a Chamira! 
such, he can claim the same status by reason of the fact Uiat he belongs to the Dahir 
caste which is a sub'Caste of the Chamar caste, cannot be accepted It aopeari to 
us that an enquiry of this kind would not be permissible having regard to the pnm 
sions contained in Article 341 In the case of B Biisaiahnsoppa v D Mm kiniippi 
and others^, this Court had occasion to consider a similar question The qjcition 
which arose for decision m that cas* was whether respondentNo i, thojgh Voddir 
by caste, belonged to the schedaled caste of Bhovi mentioned in the Order and 
while holding that an enquiry into the said question was permissible, the Curt 
elaborately referred to the special and unusual circumstances which justified 
High Court m holding that Voddar caste was th* sara" as the B tovi caste s' ithm the 
meaning of the Order , othenfisc the normal rule woald be 

u miy b- aecei ed thw it u not op~» to laske any modificanon in tlie Order by produciAj 
ertdmce tosbow Toroxiraple, chat thoush caste A alone u menuonecl in the Order, tasie^Mabe 
part of caste A and therefore must be deemed to be included in caste A 
That IS another reason w hy the plea made by the appellant that the Dohar caste 
IS a sub-caste of die Chamar caste and as such must be deemed to be mcljded m 
the Order, cannot be ar-cepted 

Whilst we are referring to this aspect of the matter, we may point oat that th** 
Order has taken good care to specify difiereni castes under the same heading wa-^it 
enquiry showed mat the same caste bore different names, or it had sah-castei which 
were enutlcd to be treated as scheduled castes for the purposes of the Order In the 
distnctofDatia.fontutance, enlry3rerers to Chamar, Ahirwar, Chamar Mangan, 
Mochi or Raidas Sinularly, in respect of Mahaiashtra, item i, entnes 3 and 4 
refer to the same castes by dilRrent names which shows cither that the said caste* 
are known differently or consist of different sub-castes Likewise, item 2, entry 4 
in the said list refers to Chamar, Chaman, Mochi, Nona, Rohidas, RamnanU 
Satnami, Surjyabanshi or Sai^yaramnami It is also remarkable that m Maha- 
rashtra m certain districts Coambhar and Pior arc included in the list separately 
Therefore, we do not think that Mr Chatterjec can seriously quarrel with the 
conclusion of the High Court that the app-llant has not show n that he belong* to the 
Chamar caste which has been shown m the Order as a scheduled caste m respect 
of the Constituency in question / 

Mr Chatterjec attempted toarguc that it was not competent to the Preiident 
to specify the lists of Scheduled Castes by reference to different dutricts or sub 
areas of the States Hts argument was that what the President can do unde' Article 
341 fi)i5to specify thccastes,raccsor tribes or parts thereof, but that must be done 
in relation to the entire State or the Union territory, as the case may be In other 
STords, says Mr Gaatterjee, the President cannot divide the State into different 
districts or sub areas and specify the castes, races or tribes for the porposc of Article 
34* {*) In oir opinion, there u no substance in thu argument The object of 
Article 341 (i) plainly is to provide addiuonal protection to the members of the 
Schedaled Castes havnng regard to the economic and educational backifardncssfrom 
which they s jff,r It u obvious that m spe-nfying castes, racei or trib-i, the Preu- 
dent has been e.-q)rewly authorued to limit the notification to parts of or group* 
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tofeca«,r.™sor.rib« andftatmus^ 

and social backwardness of a caste, race or tnbe, the We „rouDS within them 

conclusion that not the whole caste, race or tribe i ^ -r castes races or tribes or 
should bo spmBod. Similarly the Pros.dc„t m parts of dte 

parts thereof in lelation not only to the ent , , , educational back- 

State where he is satisfied that tltc examination of ^ fact, it is well- 

wardness of the race, caste or tribe J . fii' an elaborate enquiry 

know’n that before a notification is issued h.ttirc is soueht to be done 

is made and it is as a result of this enquiry that soci J , doing justice, it 

to the castes, races, or tribw as may appear to be ne prouns of castes, races 

would obviously be expedient not only to specify p r-fp^enj. areas in the State, 
or tribes, but to make the said specification by reference tribes may 

Educational and social backv.'ardness m regard to i ^ State • it may vary in 
not be uniform or of the same intensity m tlie whole f o/the State 

degree or in kind in different areas and that may J . public notifica- 

into convenient and suitable areas for tlie pu^osc o , ^ j contends that the 
tionin question. Therefore, Mr. Chatterjee his 

notification issued by the President by reference to the different areas 

autliority under Article 34I (0 . 

The result is, the appeal fails and is dismissed witli costs. 

K S — ' — 
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Sri La Sri Subramanya Design Gnanasambanda Pandara-^ 
sannadhi 


Appeal dismissed- 


Appellant* 


V. 


, . Respondent. ' . 

cm of the charges levelled against IrusUc-Appomlment of anExccvlite Ojfcer to be m cnorg j 

m iarranted-Madras Act XXII of 1959 afur 

The provisions of the seheme framed by the High Court m rt^pec of the temp 

an Exeeutive OfKcerto be appointed by the Commissioner an , g drastic provision 

his control, to be in charge of the entire administration of the 

may be necessary in a case where "he conct^^^^^^ of fact that the 

which compel such an appointment. ®otin c a 11 . j v,v Iiirn against the Trustee function- 

Commissioner has failed to establish any of the charge leveUed by ^m agm^ 

ing under the original seheme, no ease has been made out for the appointment 
Officer who practically displaces the Trustee. ^ ■ r , , B,. affirmed 

as the circumstances demand. , . j n-x, TroU,-„arrr IQ^R nf the 

Appeal from the Judgment and Decree, dated 7th Febiuary, 1958, 

Madras Hieh Court in Appeal Suit No. 318 of 1954. 

A. V. Viswanatha Sastri, Senior Advocate, {Jfaimit Lai, Advocate, With him) , 

TslsWi » Cluuy, Senior Advocate. (Miss A. Frteffi and A. F.. 
Advocates with him), for Respondent. 

The Judgment of the Court was delivered by ■ ^ ^ ; 

Subba Rao J.: — Sri Vaidyanathaswami Temple at- Vaitheeswarai^oil, Sirka 1 
Taluk Thaniavur District, Madras State, is an ancient and famous Siva temple. 
It mros a large extent of immovable property and it is said that its annual incoi^ 


large 

•C.A.NO. 272 of 1963. 
S C J— U 
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InJ'thf Jlakhj In 1842thcBmi!hGovcmmcnt, which ivasthtnadmnijtti 

■“ management to the Pandatasannadhi of Dhattaa 
™ r®n”" ‘kn “"1 Pandarasannadhi hat been tnanagiag 4- 
r ^ a Katlalai Thambiran In the ) mr I9IS 

™p?em^“No adminiftationordicmd 

.Thosaidschemeprovidcd.amongolhets.thatlk- 
aoMin^rt br.^ p' "• of •h' Katalai Thambmn 

ap^intcd bj. the Pandarasannadhi, and that he should be assisted by a tr easuitr 

mehthdrasT “"f'™'"' '■'*'» 'o appointed once in 3 years by the Court 
Jteiinvfa pa“'d Act Hof 1 927 providing for the good admmiitrauon 

und^fie s? d A 1 '■ “'’'■'T,'"’ Religious Endowments Board function, eg 
ISs m ufarti^'d'd <hc administration of the temple in quest, J 

Sah SfM^7’in o “d ?V “ have the scheme frimed b, the 

the Made, H '"?'l'l''d tindcr the said Act That Act was substituted by 
lq -,11 b™ n' “latitablc Endowments Act, 19al (XIX i 

RehLuT d t^l ' If "hh Jane. 1951, the Commissione;, Hindu 

SiSrd™te^'d'‘‘”tf htadras, filed a petition m the Court of the 
whm7rr™if under section 62 (3-o) of the Act for modifying the 
varmwLriTf '' C“n« In thepetition thi Commissioner, after allfgnig 

^iStemem If “a hy "he Trustee and his subordinates u the 

mr™V ?.’’i,' m'* P»'"“"g«;n 'he defects in the earlier scheme, avened 
thatthat ura« at* V, had not bi*cn secured and safeguarded and 

fa fte atamnr^rmo 'rT"',*’ “ f' nuehmery setnp nndefthe scheme 

sutnrested to thi* u ®r. unportant of the modification! 

iSfor the Klt^a Executive OfUcer should be appointed m the 

Kim for the^av Treasurer, conferring lli^c powers on 

SS a The PaiTcUrLiinadhi 

of the temole and assertin*".!,*^? tf against the management 

Piloted thftemnle m tenns of the scheme and had 

ffie^aftw difiicult times successfully TTie learned Subordinate 

Sn ?hat the nits ?**"•“* before him, came to the con 

Sllilti an/.hll „ had not substantiated any of the allegations made against 

schema anf for 

Ihe State of \faA,~a. ‘-“‘‘Vc uiliccr In the result he dismissed the pctiticwL 

Chantable Endowmcnts^Ml^'”* by the Commissioner of Hindu Religious and 
the Hrgrcoun oTSSru, “PP”' '“r 

the Hieh Court In th^ h P'® appeal came up before a Division Bench of 
for Ac Sta^ did not aifeSif®”''* Government Pleader appeanng 

Subordinate Judge tlm there was to D™r'’r "" ^”'*'"5 g'g'" ''■' '“'"f 

Pandarasannidht* or the Kattalai Tlf “P “"P f 

Pandara,auTOdhihadTO 0 bre«™Sf"l”"r 

which became necessary due to “nS ^lung fo™! amendments to the seheine, 
After hearing the pStTes die S m "■' 'P"'' ^ 

controversial provision rtt ihi» ^ modified the scheme introducir^ the 

result, the orde7o“h? Sufcrd^ ' 1 ?!:?^ ''' 

the High Court m 1919 wm modifi*^ ii" *ct aside and the scheme made by 
tssued by ^^H.ghC^un~;l^ 

the High Court, having Por the appellant, contends that 

had foiled to establish an^f tk.. *i^ Subordinate Judge that the Commissioner 

m modifying 

drastic cLTges th^eirsui® s ^ Court in the vear 1919 mtroduerg 
Execute e Officer who could be a^m!^*^ °* *be temple under an 

and Chantable Endossmenu Bo5d by the Hindu Religious 

merit of additional Tnmecs m provision for the appoint 

scheme introducing fonnal chan^ He Jw no objection to that part of the 
It in confomutj with the provisions^the Art scheme so as to bnrg 
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ii] S. D. G. PANDARASANN/»DH( V. STATE OF MADRAS {Subba RaO, J.). 

•' The arguments of Mr. A. Ranganadham Chetty, learned Counsel for the 

^ State, may be stated thus : Under the Act a scheme for administration of a temple 
may be framed or an earlier scheme may be amended not only when there is mis- 
management by the Ti'ustee but also for providing for a better administration of 
the temple. In the present case, tliough thcrc'^is no mismanagement by the Trustee, 
tlie extensive immovable properties die temple owns, tlie existence of large arrears 
of rents, settlement of disputes that may arise between the tenants and the Trustee 

1 under the new tenancy laws and such otliers call for the appointment of a trained 
Executive Officer by the Commissioner in the best interests of die Temple. That 
apart, as under the Act tlie Commissioner is empowered to frame a scheme if he 
has reason to believe tliat in the interests of the proper administration of a religious 
institution a scheme should be settled for the same, his opinion must be given 
almost a decisive weight by a Court in the matter of amending a scheme. 

To appreciate the contentions of the parties it will be convenient at the outset 
to notice briefly the scheme of the Act. The Act was passed to provide for the proper 
administration and governance of Hindu Religious and Charitable Endowments 
and institutions in the State of Madras. It provides for the appointment of 4 classes 
of authorities, namely. Commissioner, Deputy Commissioners, Assistant Com- 
missioners and Area Committees. The Commissioner is tlie highest authority in 
the hierarchy. Subject to the provisions of the Act, the administration of all 
religious endowments shall be subject to tlie general superintendence and control 
of the Commissioner and for the purpose of such control he can pass any orders 
which he may deem necessary to ensure that such endowments are properly adminis- 
tered and that their incomes are duly appropriated for tlie purposes for which they 
were founded or exist. Specific duties have been allotted to the other authorities 
subject to the overall control of the Commissioner. There are many effective 
provisions in the Act to ensure proper administration of temples. Trustees have 
to keep registers for all institutions for tlie scrutiny of the appropriate authority. 
They have to furnish accounts and the accounts have to be audited in the manner 
prescribed in the Act, The Trustees cannot alienate immovable properties or lease 
the same beyond 5 years without the sanction of the appropriate autliority. They 
have to obey all lawful orders of the appropriate authorities. The service conditions 
of the office-holders are duly protected. The scales of expenditure have been 
standardized and a provision is made fixing the fees for archana and the apportion- 
ment of the same. Tlie Trustees have to prepare budgets and get their accounts 
audited. There are provisions even for ordering sur-charge against Trustees. 
All the temples, whether governed by schemes or not, are subject to the said provisions 
of. the Act. Thus, there is a fair amount of financial and administrative control 
over the Trustees. 

The general provisions of tlie Act may be sufficient in the case of the temples 
which are properly administered ; but there may be temple witliout any scheme of 
administration or even if it has one, it may require to be improved to achieve better 
results. Section 58 enables a Deputy Commissioner to settle a scheme for an insti- 
tution if he has reason to believe that in the interests of better administration thereof 
a scheme should be settled for it. His order framing a scheme is subject to appeal 
to the Commissioner. Under section 62 of the Act a party aggrieved by the order 
can file a suit in a Court questioning in the correctness of the same and against the 
.order of that Court an appeal lies to the High Court. Under section 103 (d) of 
the Act, 

* \ 

“ all schemes settled or modified by a Court of law under the said Act (The Madras 
Hindu Religious Endowments Act, 1926) or under section 92 of the Code of Civil Procedure, 
1908, shall be deemed to have been settled or modified by the Court under this Act and shall 
have effect accordingly.” 

Under section 62 (3) of the Act, any schenie modified by a Court under 
section 62 (2) of the Act or any scheme framed or any scheme deemed 
under section 103 {d) to have been settled or modified by a Court can 
at any time be modified or cancelled by a Court on an application made to 
it by tlie Commissioner or a Trustee or any person having interest. Any party 
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aggnevcd by any order of Ac Court under clause (a) of section 62 (3^ 
may wiAm 90 days of the order appeal to the High Court The effect o 
these provisions is that though the Deputy Commissioner settles a scheme at Ae 
first instance, an aggnevcd parl> can finally go to a civil Court to have the scheme 
modified So too, a scheme framed by a Court under section 92 of the Code of 
Civil Procedure can be modified on an application made to a Court by the Com 
missioncr. Trustee or any person having interest Before the Act, there svas a 
conflict whether the scheme framed by a C^urt under section 92 of the Code of Cnd 
Procedure could be modified on an application made by an aggric\ed party and 
that conflict 1$ resolved under the Act by an express provision that it can be so done 
Where a temple is so badly mismanaged that Ac administration cannot be improved 
by the exercise of ordinary por\i ers under Ae Act or by framing a scheme, the Com 
missioncr is given the power to notify such a temple and put it under Ac direct 
control of an Executiie OfTictr directly responsible to him This u in Ae nature 
of supersession of the ordinary admiaistraiion of a temple It JS, therefore, clear 
that under the Act Ac administration of all temples u subject to the exercise of Ac 
powers conferred upon the auAorities Acrcundcr The Deputy Commissioner 
can settle a scheme for the proper administration of a temple If Ac administra- 
tion of a temple is \ery bad it can be superseded and the temple notified for a 
prescribed period From Ac scheme of the said provisions we do not sec any 
justification for the argument of Ae learned Counsel for the State that Ae Court 
Aall accept ViiAout scrutiny the view of Ae Deputy Commissioner Aat Ae scheme 
rcqiures modification in the manner suggested by him and that the formal approval 
by Ae Court is all Aat is contemplate Aereundcr While we appreciate Ae argu 

ment Aat a Court Aall have due regard to Ae views of the Comnussioner of Ac 
Deputy Commissioner as die case may be, who is in close touch wiA the adminis* 
tration of temples, we cannot persuade ourselves to hold Aat Ae Court is re]iev*ed 
of Its duty of ascertaining the necessity for framing a scheme or to find out Ae 
propriety or advisability of Ae vanous clauses of a ^eme In framing a sclienie, 
Ae Deputy Commissioner and, m a suit or application for amendment of a 
lAeme, the Court will mould Ae relief undersection 58 (2) of the Act 
having regard to the cireumstancea of each case Section 58 (2) of Ae Act reads 

" A leheta' tcttlol under lub-Kccion for* temp!'* of for a ipeofic endowmmi o Aer tbwi oat 
atuebed to a nuA titay conuin proviuoa for-— 

(a) removing any eruung inntee, wbeAer hereditary or non beriditary , 

(i) appomung a new Innlee or tnnieet in Ac jAJtt of or m addiuon to any exitung InBtee 
or tnjstea 

W defi-utig ihe powers and daties of »be tncice or inatees , 

W appimting or d reeung die appoincm-it of a piid necutive oJEeer who iball be a p^non 
profenuig A- ilindurel g on, 01 such (diry and allowances aimiy be Tned to be pud out of tJ c fundi 
of Ae (Jnucuuon and dc(l-vng Ac powers and dtuiei ofiuchoScW 

• • • • • • • • 

Tl)e Deputy Commissioner, Ae Commissioner or Ae Court, as Ae case may be, 
u not bound, in framing a sclieme, to appoint an Executive Offieer m every case , 
butacase wiU have to be made out for appointing him Aat depends upon Ac facts 
esAblished m each case 


\ViA All background let us look at Ae scheme fiamed by Ae High Court 
scheme is made a part of Ae judgment of Ae High Court The ebuses of the 
sclicme read thus 


--- - — -t Vaiifectwannko 1, Sbiyal Taluk tad lb* 

»hnn*i and mpot v-To'iW aiticbed ib'T'io a>ic)iviii«iand<')dcrwmenti thereoC loeeiber «onv 

(2) The pfopm ■n. a-nl (o-aovabl-v belonging to Ae IVvanlunan asd Aat ciay 

bereafw b^opiired by the Dor^bwaxa .LaU of Sn Vairbia»«bnw»nu 

The adminotrauoa of the prvanUuum arid jti propertie*, »haU vest ui A* 
Piwlarw labial the DaarmspiraaAdbeiac. lor tbcune being who shall be Ae“ trustee" 
of Ae pevaaAaruw, 

(4) On the appuca. on of the Cortraoumc, t»,e Court tful U%-c Ae twt »adJt»nadlr- 

itciniereitofAeDcvs- 

AaMU on aceovet of Ae csuiaaaigeaKat by Ae PandaraaOMadbi, lie Tnatce 
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ture mlnaEremij,tnfM of income, incurring ofexpendi- 

brin^<»and?e^S^*i the festivals of the^nple, 

the Devasthanam, shall be conducted by the ExecuUve 
Thambiran being rS^^d religious functions of the Kattalai 


such budLTil^J^li^i^ “ shall in April every year prepare a budget of the income and expenditure and 
a Irret n \ governed by the provisions of ^Madras Act XIX of 1931. The Triitee shall be 
addWon t^hc exceeding Rs. 2,000 (Rupees nvo thousand) every year in 


one nr thirl r Trustee shall from out of the live names sent to him by the Commissioner choose 
aonntnfnJ t? u ^PP°'tttmcnt as the Executive Officer of the Devasthanam and such person shall be 
and its ^ • Commissioner as Executive Officer and shall be in management of the Devasthanam 
of rern the day-to-day administration including the maintenance of accounts, keeping 

r s, making collections and disbursements, and shall have the control of the temple servants, 

, (^) The Executive Officer shall be a First Glass Executive Officer, and shall be paid sucli 

T ana employed on such terms as the Commissioner may from time to time prescribe and his 
P ers and duties shall be regulated by Madras Act XIX of 1951 and the Rules framed hereunder 


, ,, . (®) The Pandarasannadhi shall select from among the Thambirans of the Dha mapuram 
aiunam a Kattalai Tliambiran competent to do the religious funetions of the Trustee, The Pan- 
darasannadhi tvill be responsible for all acts of the Kattalai Thambiran as a master for the acts of the 
servant. 


. (9) The Kattalai Thambiran shall attend to the performance in proper manner and in proper 

times of the daily pujas and worship and of the monthly and yearly festivals of the Devasthanam under 
the supervision and direction of the Executive Officer. 

(10) (a) TIte malam building belonging to the Devasthanam in Vaitheeswarankoil shall be 
set apart for the residence of the Kattalai Thambiran and a sum of Rs. 50 a month shall be paid to 
him for his maintenance and personal expenses. He will also be entitled to the enjoyment of one veli 
of maniam land as in the pre-scheme days. 

(6) The present treasurer and shroff tvill continue in office on the present scale of pay and 
they shall work tmder the directions of the Executive Officer and shall, do such work as is assigned to 
them. Tlie future treasurer and shroff tvill be appointed byt he Commissioner. The old scale of 
salary of the treasurer is reduced to the present scale of Rs. 100 — 5 — 125. 

(11) The Executive Officer shall, with the permission of the Commissioner, sell in public auction 
the jetvels and ornaments gold and silver coins not in circulation and other metallic objects ip the 
hundials except current coins and any other offerings. 

(12) The Trustee shall place one or more hundials, as occasions might require, for the deposit 
of voluntary and compulsory offerings by the worshippers. Each hundial shall be of copper brass 
or any other materials and shall have metalh'c covering with an aperture. Each ofsucb hundials shall 
be tmder double lock and sealed by the Trustee and the Executive Officer. One set of keys shall be 
with the Executive Officer and other set tvith the Trustee. The hundials shall be opened every day 
or at such intervals as the Trustee may direct in the presence of the Executive Officer apd the 
Kattalai Thambiran and the worshippers of the temple and the collections shall be kept by the 
Executive Officer. 

(13) In the matter of accounts, preparing abstracts, and receipts and disbursement of the 
Devasthanam as also of preparation publication and audit of accounts, the Executive Officer and 
the Trustee shall observe the procedure prescribed in Madras Act XIX of 1951 and the Rules made 
thereunder. 

(14) The accounts of the Devasthanam shall be open to inspection by any person having interest 
on his giving one day’s previous notice to the Executive Officer and paying a fee of Rs. 5 for each day 
or part of a day in advance of such inspection. Tlie person so inspecting may bring tothe notice 
of the Commissioner . any irregularity and the Commissioner may pass such orders as he may think 
necessary. 

(15) All the records of the Devasthanam shall be kept in proper order in the premises of the 
Devasthanam provided for the purpose in Vaitheeswarankoil, and an accurate list of all records should 
be maintained. There shall be a record -keeper who shall be in charge of all the records and he shall 
not allow any record to be taken out without the written authority of the Executwe Officer and with- 
out getting proper vouchers. 

(16) Power is reserved to the Trustee to apply to the Commissioner for permission to use the 
surplus funds on such religious and charitable and other purposes as may tend to promote the cause 
of the institution such as an Agama Patasala or Thevara Patasala or Adhyayana Patasala or such other 
purposes as are prescribed by the Act. 

(17) The Trustee shall have the discretion to make jewels, vahanams, etc. or to do thiruppani 
work for the Devastlianam out of the surplus income of each year after obtaining the sanction of the 
Commisnoner and in accordance with the provisions of Act XlX of 1951 and the Rules made there- 
under. The Trustee shall have a discretion to spend Rs. 2,000 annually over and above the sanctioned 
amount if necessary and if funds are available. 
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{lfl\ TKt Twice w.vf with tlxe of tl»e Convmmvonet icv'TCTt iKe turplus fandt of the 

Devajihanam m such minner as u prescribed under Madras Act XIX of I9jlandihe Riuei ratoe 
thereunder. 

(19) There shall be no money dealings or transaction* between the Devasthanam Trustee and ' 
the Adhinamor anyofthe Kattalai chanties or trusts managed by the Pandarasannadhi of Dhamts- 
puram or any person under Im orders 

(20) Save as expressly provided herein the adimnUtratioji of the temple shall be governed 
by the provuions of the Madras Act XIX of 1931 and the Rules made thereunder." 

It will be seen from the aforesaid provisions of the scheme that it introduces an 
Hxecutivc Officer to be appointed by the Commissioner and removable by him ; 
his salary is fixed by the ^mmtssioncr and his powers and duties arc regulated ^ 
by the Act and the Rules framed thereunder. In substance, he is a senmnl of the 
Commissioner and is under his control. Me is to be tn charge of the entire adminis- 
tration of die temple. Nothing can be done in the temple without his permiMlon. 
It is true that he functions under the supers isidn of the Trustee ; but there^is an 
essential distinction bctitfcen supervision and management. If the Execulne 
Officer disobeys him, the Pandaiasannadht cannot do anything, except perhaps 
to complain to the Commissioner- Such a drastic provision may be necessary 
in a where the temple ts mismanaged or if there are other ciicumstanccs which 
compel such an appointment. But there is TOncurrent finding of fact In this case 
that the Commissioner has failed to establish any of the charges levelled by him 
against the Trustee. It is not, therefore, possible to hold tliat any case has been 
made out for the appointment of an Exeemhe Officer svbo practically displaces 
the Trustee. 

Mr. A. Ranganadham Chetty says that the appointment of the Executive 
Officer is necessary in %iew of die great things which nave to be done in the temple, 
like sale of 3,000 acres ofland to the (cnanu under the new legislation at agreed pnen, 
cheeVing cash oollecttont, including the hundial collections, doing away with the 
cd he auctioneers appointed by the Commissioner from time to time, and for auction* 
mg leases, and all kinds of properties like jetvellery, lands, etc. We have no 
material before us to find out what is the complicated and ddficuU action the Trustw 
has to take in the matter of selling 3,000 acres ofland to the tenants, under (he 
new legulation at agreed prices. If inere ss any such difficulty, the Commissiont* 
has ample powen under we Act to issue orders or at any rate advise the Trustee 
in the matter of disposal of such lands. Other diflicuIUes arc not such as to 
necessitate the appointment of an Executive Officer practically displacing the 
Trustee. Further it appean from the record that the present Kattalai Thambiran 
is a legally qualified person and be can ordinarily be expected to look after these 
things with appropriate expert advice. We do not think any case had been made 
out for the appointment of the Executive Officer. 

The next objection raised by Mr. Viswanatha Sastry relates to clause {4} 
the scenic, vshich reads : 

" On the spplicaticmofihe Oimmtsiioier, the Omrt shall Iisye ihe power to add two addition** 
imtiee* ifat some future nm* it is found tbai »t it necettary to do so in the tnier«t of the Devaith*n*™ 
On account of the nutiavugement by the Fandaramijudhi, the Trtaiee " 

Clause (4) of the scheme only confen a power and it does not direct the appoint- 
ment of additional trustees in presenti or even in Julttro. Indeed, section 39 of the 
Act v<ai amended in 195-1 whsreunder such a power is conferred evrn on the 
Commissioner. We do not think the appellant is in any way prejudiced by the 
said clause. Therefore, ft may stand. As we are deleting the clause appointing 
the Executive Ofiicer, there wiU be comequcuiial amendments in the various clauses 
of the scheme framed by die High Court. 

It is brought to our notice that in 1959 the Madras Hindu RcfiS'o'i’ 
and Oiaritable Endowrrentj Act (XXII of 1959) was passed by the Madras 
Legislature. Under section 45 thereof the ^ramisiioner is gi'^u a plenary power 
to appoint an Executive Officer to any temple and, Uiercforc, it is argued, this 
Caurt shall hot interfere vrith the clause of the s^eme providing for die appoint- 
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, ment of an Executive Officer tp tiie temple in question. The said Act was passed 

, subsequent to the filing of the suit. We arc deciding this appeal on the basis of the 

j circumstances obtaining in the year 1951 when the suit was filed. It may be that 

I under me new Act the Commissioner has liigher powers than he had under the 1951 

I Act and subsequent events may call for die exercise of those po^vers. Our judgment 

f not preclude the Commissioner to take any action under the new Act as the 

i ci^mstances demand. With these obscn.mtions w'e sliall proceed to modify the 
[ scheme framed by tixe High Court. 

. scheme framed by the High Court, clauses, (1), (2), (3), 4, (6), 10 (a), 

t (^8), (19) and (ao) will be retained ; clause (7) will be deleted ; and the 

other clauses will be amended as under : 

Chute (5).: — Tlie words “ the Executive Officer under the supervision of ” will be omitted. 

Clause (8). — The word “ religious *’ will be omitted. 
omitS"*^* (^)‘ — words “ under the supervision and direction of the Executive Officer ’’ will be 

Clause (10) (i) shall read : 

i Treasurer and shroff will continue in office on the present scale of pay, and they shall 
vorK under the directions of the Trustees. 

Clause (1 1). — The words " Executive Officer ” shall be replaced by the word " Trustee. ” 

Clause (12) shall read : 

The Trustee shall place one or more hundials, as occasions might require , for the deposit of 
voluntary and compulsory offerings by the worshippers. Each hundial shall be of copper brass or 
3ny other materials, and shall have metallic covering with an aperture Each of such hundials shall 
double lock and sealed by the Trustee or his nominee and the Kattalai Thambiran. One 
^tofkeys shallbewiththeKattalaiThambiranand the othersetwith the Trustee orhis nominee. 
The hundials shall be opened every day or at such intervals as the Trustee may direct in the pre- 
sence of the Kattalai Thambiran and the worshippers of the temple and the collections shall be kept 
by the Trustee. 

Clause (13). — ^The words "Executive Officer” will be substituted by the words" Kattalai 
Thambiran.” 

Clause (14). — The words “Executive Officer” will be substituted by the words “Kattalai 
Thambiran.” 

Clause (15). — The words " Executive Officer ” will be substituted by the words “Kattalai 
Thambiran.” 

In the result, the decree of the High Court is modified as aforesaid. The parties 
will bear their respective costs throughout. 

V.S. Modified accordingly. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — ^K. N- Wanchoo, M. Hidayatullah, J. G. Shah, J. R. 

MtJDHOLKAR AND S. M. SiKRI, JJ. 

Mangaldas Raghavji Ruparel and others , . Appellants* 

V. 

The State of Maharashtra and another , . Respondents. 

Prevention of Food Adulteration Act (AXSTT/ of 1954), section 2 (xii ) — “ Sale” — Includes sale to Food 
Inspector for analysis — Mens rea — Defence of section 16 (1) (a) read wilk section 7 (a ) — Prosecutionfor offences 
under — Certificate of Public Analyst — If sufficient to his conviction — Joint trial if wholesaler of Bombay 
and retail seller of Ifasik — Legality — Criminal Procedure Code (V of 1898), sections 537 (b) and 182 — Scope. 

M, a ivholcsale dealer, doing business at Bombay despatched through a public carrier a bag o 
haldi (turmeric powder) to D, a grocer at Nasik. It svas received on behalf of Z) by A" at the octroi posk 
of Nasik Municipality after paying the duty. A Food Inspector purchased 12 oz. the powder con- 
tained in the bag for purposes of analysis. As the analysis revealed that the powder was adulterated 
AT, D and AT were proceeded against for offences under section 16 (1) (a) read with section 7 (v) of 
the Prevention of Food Adulteration Act and they were convicted. The conviction was confirmed 
by the High Court. On appeal by Special Leave, 

Held, (1) SectiOi 537 (i) of the Code of Criminal Procedure provides that no judgment, conviction 
or sentence can be held to be vitiated by reason of misjoinder of parties unless prejudice has resulted 
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to the accused thereby For determining whether Ctilme of jiut ge has resulted the Court u refjuued 
by the Expl^oia.iOH to section 537 to have regard to the &ct that the objection had not been raised a* 
tl e trial Unless it it so raised it would be legiUmite to presume that the accused apprel ended no 
piejudite 

(2) AFs tnal at Nas fc was within jurisd chon Under section 182 of the Code of Criminal 
Procrfure wl ere it is imcertam la which of the local areas an ofTence was comitutled or where the 
offence IS committed partly in one local area and partly in another or where an offence Isa continuing 
one and continues 10 be committed in more local areas than one or where it consists of several acts 
done in d fferejit local areas, it may be inquired into or tried by a Court havingjunsdicuonoverany 
of such local areas. Smce M actually sent the bag from Bombay to Nas k he could be said to have 
committed the ofEmce partly in Bombay from where it was despatched and partly in Naslk to 
which place it had been consigned Apart from that, the mere fact tl at proceed ngs were talm 
in a svrong place would not vitiate the trial unless it appears that this lias occasioned a fi lure of 
justice {uf section 531 Cnminal Frocedurc Code) 

(3) The Report of the Pubt c Analyst u admissible tn evidesKe under section 15 (6) of Prevention 
ofFood Adulterations Act AVhat value is to be attached to such report must necessarily be for tl e 
Court of Csci which baa to eoasidtr it It is true that the cmificate of the Public Analyst is not made 
conclusivebuttlus only means that (be Courtoffkctisfree toact on thecert 8eateornot,uit thinJ| 
fit A Court of fact can legaDy act solely on the bssis of the report of the Public Analyst*— 

(4) Seeuon 19 (1) of the Prevention of Food Adulteranon Act clearly deprives the vendor of 
*he defence of merely aUegtng that he was ignorant of thenature substance or quality of the article 
of food sold by him and thu places upon him (he burden ofihosving that he had no nmr na to com 
ran an ofTence under section 17 (1) of tl e Act 

(5) We have a tpeaal dednition of sale in tl e Prevention of Food Adulteration Aet 1° 
section 2 (su) which speoficalty includes sviihinits ambit asate foranalysis. Foodhptet^y 
ParsBurstierait 1962(1) CrL J 452 In re AiffiMtead /'staler A I Tb, 1^2 Afad C09 overruled 
SUU V AmnlUi Shnidd ILR (t9al) Com 459 and Paitic Pretfoiior V Daia II^i Etraki* 

I9s3Atid 241 apptosed 

Appeal* by Special Leave from the Judgment and Order dated ipth April, 
1963 of the Bombay High Court in Cnminal Appeal Ko 98S of 1962 

V D C^italra and / AT Shroff, Adv'ocates, for Appellant (fn Crimmid 
Appeal No 57 of 1963) 

Franh Anthai^, E C Agancala znA P C Asrawata, Ad^ocates, for Appellant* 
(In Crtmitiai Appeal No 1 13 of *963) 

S G Pataardhm, Senior Advocate [B R C K Achar, Advocate, tvilh him), 
for Respondent-State (In both th» Apj^ls) 

The Judgment of the Court was delivered by 

Afuiie/ler.J— This appeal and Criminal Appeal No jiqof 1563 arise out of* 
joint tnal of the appellant Alanga)das,andthetwo appellants Daryanomal and Kodtt 
malinCrlA No It3ofig63forthccontra\enuon of section 7 (a) of the Prevention 
ofFood Adulteration Act, 1954 (hereinaTter referred to as the Act) in which they 
were comteted and sentenced under section jfi (1) (0) of the Act The appcHant* 
Afangaldas and Daryanomal were each sentenced under section iC (i) (a) (u) of 
the Aet to undergo rigorous imprisonment for six months and to pay a fine of R* 500 
while the other appellant was sentenced under sub-clame fi) to undergo impniort 
ment until the mmg of the Cowl and to pay a fine of Rs aoo On appeal they 
were all acnuitted by the Additional Sessions Judge, Nasilc. The State preferred 
an appeal before the High Court of Bombay wluch allowed it and restored the 
fcntcncrt passed on 'fangaldas and Daryanomal by the Judicial Afagisirate but 
imposed only a fine of Rs 200 on Kodumal Tliey hate come up to thu Court 
bj Speaal Leave ' 

The admitted facts are these Afangaldas ii a wholesale dealer, commusion 
agent, exporter, supplier and manu&cturerorvatious kinds of spices doing busmest 
at Bomba) Daryanomal is engaged in grocer) busincts at Naiik while Kodumal 
IS Ins icnant On qth No\eml>er, igfo, Datyanomal purcliased from Mangaldas 
a bag of hddi (tuimenc powder) Weighing 75 kg which was despatched by die 
latter ihrough a pubhccamer, 1 1 was received on behalf of Daryanomal at » j -45 A m, 
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on i 8 th November, i 960 by Kodumal at the octroi post of Nasik Municipality, 
After he paid the octroi duty to the Nasik Municipality and took delivery 
of the bag the Food Inspector Bunid purchased from him 12 oz, of turmeric powder 
contained in that bag for the purpose of analysis. Tlie procedure in this regard 
tvhich is laid down in section i r of the Act was followed by Burud. A portion of 
the turmeric powder \vas sent to the Public Analyst at Poona, whose report Exhibit 
16 , shows tliat the turmeric poivder was adulterated food within the meaning of 
section 2 (IJ of the Act. Thereupon Burud after obtaining the sanction of 
the Officer of Health of the Municipality, filed a complaint against the appellants 
in the Court of the Judicial Magistrate for offences under section 16 (i) (a) read 
wth section 7 (v) of the Act. At the trial Kodumal admitted tJiat he had taken 
delivery of the bag at the octroi post and sold 12 oz. of turmeric powaer to the 
Food Inspector and that he had also received a notice from him under section 11 of 
the Act. It was contended at the trial on behalf of Dar^'anomal that actually no 
delivery had been taken but that point was not pressed before the High Court'. 
IVhile Mangaldas admitted that he had sold and despatched the bag containing 
turmeric powder he contended tliat what was sent was not turmeric powder used 
for human consumption but was “ Bhandarc ” which is used for religious purposes 
or for applying to tlie forehead. This contention was rejected by the Judicial 
Magistrate as well as by tlie High Court but was not considered by the Additional 
Sessions Judge. It was sought to be challenged before us by Mr. Ganatra on his 
behalf but as the finding of the High Court on the point is upon a question of fact we 
did not permit him to challenge it. • 

We will take Mangaldas’s case first. Mr. Ganatra had made an application 
on his behalf for raising a number of new points, ineluding some alleged to raise 
constitutional questions. At the hearing, however, he did not seek to^ urge any 
question involving the interpretation of the Constitution. The- new points which 
he sought to xu-ge were : 

(1) that the appellant was not questioned regarding the report of the Public 
Analyst ; 

(2) the joint trial of Mangaldas svith the other two appellants was Illegal; 
and 

(3) that the sanction was not valid. 

As regards the first of these points his contention is that he had raised it before 
the High Court also though it has not referred to in its judgment. The High Court 
has stated clearly that all the points raised in argument before it were considered 
by it. In the face of this statement we cannot allow the point to be urged before 
us. 

As regards the second point it is sufficient to say that it was not raised before 
the Magistrate. Seetion 537 (b) of the Code of Criminal Procedure provides that 
no judgment, eonviction or sentenee can be held to be vitiated by reason of mis- 
joinder of parties unless prejudice has resulted to the accused thereby. For deter- 
mining whether failure of justiee has resulted the Court is required by the Explanation 
to section 537 to have regard to the fact that the objection had not been raised at 
the trial. Unless it is so raised it would be legitimate to presume that the accused 
apprehended no prejudiee. The point thus fails. 

As regards the alleged invalidity of sanction it is sufficient to point out that 
the contention was not raised in the High Court or earlier. We, therefore, deelinc 
to consider it. 

Mr. Ganatra urged that the trial Court had no jurisdiction to try the appel- 
lant as the appellant had not committed any offence within its jurisdiction. With 
regard to this point the High Court has held that Mangaldas had distributed the 
commodity .within the jurisdiction of the Magistrate and, therefore, the Magistrate 
had jurisdiction to trj'- him. Apart from that we may point out that under section 
182 of the Code of Criminal Procedure where it is uncertain in which of the local 
areas an offence was committed or where the offence is committed partly in one local 
S C 7—12 
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area and partly m another or where an offence is a continuing one and continues to be 
committed m more local areas than one or wliere it consists of several acts done 
m different local areas, it may be inquired into or tried by a Court having jitnsdic 
tion over any of such local areas Since Mangaldas actually sent the bag from 
Bombay to Nasik he could be said to have committed the offence parti) in Bombay 
from where it was despatched and partly in Nasik to which place it has been consign 
cd Apart from that, the mere fact that proceedings were taken m a wrong place 
would not vitiate the tnal uriless it appears that this has occasioned a failure of justice 
(see section 531, Criminal Procedure Code) hfr Ganatra, however, says that there 
was failure of justice in this case because had Mangaldas been prosecuted at Bombay, 
one of the samples taken from the bag of turmenc powder would have been sent 
to the Public Analyst at Bombay and not to the Public Analyst at Poona Wc are 
wholly unable to appreciate how this could make any difference whatsoever Apart 
from tliat since the samples were actually taken at Nasik the one meant for analysis 
had according to an administrative order of the Government, to be sent to Uic Public 
Analyst at Poona Therefore, even if Mangaldas had been tried at Bombay the 
report of the Public Analyst at Poona could be put in evidence There is nothing 
in the Act which prevents that from being done 

In view of the fact that the finding of the Judicial Magistrate and the High Court 
that the turmeric powder had been adulterated was based solely on the report of the 
Public Analyst, Mr Ganatra raised three contentiona before us One is that such 
evidence^ is not by itself sulTicient for the conviction of an accused person , the 
second vs that the Public Analyst was not called as a witness m the case and the 
third IS that unless notice is giv en to an accused person under section J 1 of the Act 
after a sample had been taken of the allegedly adulterated commodity, the report 
of the Public Analyst concerning that commodity is not admissible against lum 


In support of the contention that the conviction could not be based solely upon 
the report of the Public Analyst that the turmeric powder was adulterated 
Mr Ganatra relied upon ihedeasions tnSidUv BkauseHamoUa Pauar^, and 
CorpdTaUn Tnecadnan v dfitciy* The first of these is a case under the Bombay 
Prohibition Act 1949 (Bombay Act XXV of 19-19) In that case a large quantity of 
onptTosa’V, partly contained in two barrels and partly in three boxes containing 109 
bottles was recovered from the house of the accused person Samples taken from 
the barrels and boxes were sent for analysis to the Oicmical Analj'scr and to the 
Principal, Podar hfedical College, Bomray The report of the former showed 
that three out of the four samples contained alcohol in varying degrees Thereupon 
the accused was prosecuted for ofTencei under sections 65, 66 (J) and 83 (!) of the 
Bombay Prohibition Act His defence was that he manufactures a medianal 
preparation called anguiasata which contains Ayurvedic ingredients which generate 
alcohol According to him therefore, what was seited ftom him wMs outside tlie 
ambit of the Bombay Prohibition Act Partly relying upon the certificate issued 
by the Principal of Podar ^ledical College the try7ng Magistrate acquitted the 
accused holding that the prosecution had failed to discharge the onus of proof that 
aisarasa^ it prohibited liquor On appeal by the State of Maharashtra before 
the High Court reliance was placed upon the certificates issued by the Qiemical 
Anal)ier as well as by the Pnncipaf Podar Medical College The certificate of tf e 
former showed that three out of the four samples contained 

“2 2 «nd6 •, efrthTtl akohit respectwcly andihcy contain yean, tsoalkolodst rtii 
Of wtaUe pouon wu detected la ihetn. 


Tlic certificate cJ the Principal of the Podar Medical College is as follows 

• FomriU ed u found to be nmitir to that jiven n tl e Ayurred e books There *rc net 
eiiymthod lo End oui the } etbsl dmxi d nolved it * I <r«d It h not pwuWe fjr m to /irtdoui 
theheThUdnt^usedm tbeiborel >|u d» Tb' colour and of il e umplesiuppl ed ii not idenii 

pi With the colour and »ia ll of feTm*iit«I Ayurvet c prcpimion Uie Aua« and A»»1 ta. Henec 
U it very diSailt to five any dcb.-uie opimoi in ilie nutter - 
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On behalf of the accused it u-as urged that by vh not Sply iny 

of the Prohibition Act, the provisions of sections 12 ^ therco^^ intoxicadng liquor, 

medicinal preparation containing ‘"^’cohol which is u . of Hquor and section 

Section 12 of the Act prohibits the manufacture j; lor. It was, how- 

16 prohibits the possession of materials for established that what was seized 

ever, contended on behalf of the State that once i u„rdcn of proving that what 

tom tlm possession of the nccused conlnm, ‘ The High Court, 

was seized Tails under section 24 (o) was on the . mrticular article does not 

however, held that the burden of establishing t the certificate of the 

fall under section 24 (a) rests P™S^‘°^„rt observed as follows : 

Chemical Analyser was concerned the High Co evidence 

“ It is beyond controversy tint, nornnlly, j j ^amined witness before the Court, 

the person who Ins issued the ccriificnic must be ‘ .yt.o purports to have issued the ccrtifi- 

A certificate is nothing more than a mere opinion of the p • ^ particular opinion is brought 

cate, and opinion is not evidence until the person P 

before the Court and is subjected to the test of crogs-ct • . . t „ „Ariifirate was by 

It will thus be clear that the High Court did not ho could not well have 

itself insufficient in law to sustain the fn^'l*5J°r'riminal Procedure Code. Wliat the 
said so in view of the provisions of section •’ like those present in the 

High Court seems to have felt was that >n 

case before it, a Court may be justified m no ac Sub-section (1) 

Analyser unless that person was exammea a rhemical Examiner as evidence 

of section 510 permits the use of the certificate and sub-section (2) 

in any enquii? or trial or other rj^^^f^he Chc^^ Examiner if it 

thereof empowers the Court to summ^ witness upon an application either by 
thinks fit and requires it to examiiw would therefore, not be correct to 

the prosecution or the accused m this reg . 510 have not been availed of 

say that where the provisions of sub-sec inadmissible or is even to be treated 

the report of a Chemical Examiner is »^endered inadmis^m^^^ 

as having no weight. Whatever dtat m ^ ^ Public Analyst. In so far as 

the report of a Chemical Examiner we have the provisions of section 15 

the report of the Public Analyst ^^^Xn ;;oS = 

of the Act. Sub-section (6) of that sectl P unless it has been supeneded 

Any document purporting tobeareportsi^edby aPubhc^J>^.^^^ the 

under sub-section (3), or any docui^^P^rp ng b ^j,^^^^^^j^^ proceeding 

Central Food Laboratory, 2% o??he Indian Penal Code : 

under this Act or under sec i ^ ^ certificate signed by the Director of the Centra 

Proidded that any do^mentpumorU g^^^^^^^j.^j^^^^^^ , 

Food Laboratory shall be final ana cone _ -uiiw evidence What value is to 

This provision clearly makes the ^®P°^ fpj. ^he Court of fact which has to 

be atmehed to such report must necessanly be^for the 

consider it. Sub-section (2) prescribed fee to make an application 

vendor or the conaplamantim parent fthp commodity taken under 

to the Court for sending a »mple of „ p. d Laboratory for a certificate. 

section 11 oftheActtotheDmectOTofC^^^^^^^ the report given by 

The certificate issued by the Hire made admissible in evidence under 

,to Public by .h. provho .0 

sub-section (5) but is nf the Public Analyst is not made con- 

- o„ .he ccmcc 

or not, as it thinks fit. , . • x , nv\ 

S„b-sec.io„ C5) »f -S »!!£' wr£*er”a‘.»7« “f 

Jmpb »d decl. 1 . me wwi. .Emy 

anal^'sis to be as follo^v s : — y ' 


I, LL-K. (1962) 1 Ker. 430. 
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SoUdi*ao!.(at 


9 00 per cenL 
2 4 percent. 

Freezing point 

(llortvet’s method) • 0 49 - 

c«tami not leit thin seven p-r cent {7 %) ofadded wafer 
a* calculated from the freezing point (Hortvcfj m-thod) and it therefore adult^ted " 

The Magtstralc who rted the accused persons acquitted them on the eround that it 
established that the milk was adulterated. Before the High Court it wat 
♦h " j certificate was sufficient to prove that ivatcr had been added to 
T j theproMsions ofsection 13 (5) of the Act. Tlie 

'1 ® appeal observed that this provision only says that the 

evidence but docs not say anything as to the sveight to be 
a ffji i.T ,/? k** learned Judge tlicn proceeded to point out what 

according to him should be the contents of such report and said : 

tnilk aS 's not told wdiat the Ifortvct't test u, what is the freezing point of pur* 

therrf^ •" fi*"* “•« water lias been addei! I caiwi. 

onlvarefurmn. bound to be satuhed on a certificate of this kind winch contains 

examined tke .. water has been added Tlie prosecution could have 

imamoned and * wiii^ on ibeir side The teamed Magistrate also could very we!) hate 

rajd mt VLSSSf. t, I^. »«. b.™ Ubtratioril, proirf i. ... »t..h 

Map.irate and tLatthe aciintui u.TOnj 

“ ’’'""''f "« tfcn difficull for the learned 
is and what thi^ dnseirby leference loatandaid books as to what Horttet’s method 
A? i m “■ We fails to see Ae neeesslty of stalinj in 

(b™Ta? h u c?,nr •“'" n“de by Ae rttblie Analyst. Apart 

Counsel that a fV.iiei*!!r decision does not support the contention of learned 
the Public Anal^t^ fact could not legally act solely on the bashorihcreportof 

blam'^c^^^aid^olwh^r® tlw Public Analyst as a witness in tlie case no 

aXr^Sier the TI>c report of W Public Anal>st was there 

ground that tS Pnhl r- a*V*^\**j*”' P*^*^cution cannot fail solely on die 
K<SnSed Aafth™“',>n ”'>">'5" A Ae ease. Mr. Canatn. 

report for ourscl\-M and adequate data. We ha\T seen the 

of the appellants as inadeoiJtc challenged by any 

it contains the ncccssarv dam In P“* evidence, we arc satisfied that 

powder examined b^iin ,i,m 

SiTanalysIs Md die testl wr^ «P“« «'> 

tliree tests and die mimw^ni.- Laboratory. Twooutofthe 

powder. The miscrosconir ^“roJnalion revealed adulteration of the turmcnc 
could well be regardedTfad^J!)!."^ the presence ofpollcn stalks. This 

ingwidi die fa^, Mr Gana^ «^'fy the mmd of a Judge or .Magistratcdeal* 

not made by die Public Analvst^^hli^^ir i * ^ anal>-sis was 

say-sis ‘‘Ifurdiercertiftthati haz.^*LV?'k^ What the report 

pie and declare that muli taused to be analysed the aforementioned sam* 

whatwasdonc wasundcr the *fhis would show that 

be regarded as quite stdfident the Public Anal>st and that should 

tliat the report is a / section 1 1 of the Act, Mr. Ganatra said 
section 1 1 (i) (a) by the Food In a |icr»n to whom notice is given under 

to have it InalVed. Tlic £w oftabng the sample was 

vrhom the sample is uken and te,\ ^ *o person from 

so apprise .he person r™m .Aom f ■’"’.'“"I 'T'i 
Inspectorsothat he may know thathyy^?lk of the intention of the rorxl 

Inspector a part of the comSJdS JTk "Sht to obtain from the Food 

I I O. uic w.nmouity taken by vray of sample by the Food Inspector. 
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This is with a view to prevent a plea from being raised that the sample sent to the 
Analyst \vas of a commodity different from the one from which the Food Inspector 
has taken a sample. ^ Wltat bearing this provision has on tlie admissibility of the 
evidence of the Public Analyst is difficult to appreciate . Once die report of the 
Analyst is placed on record at die trial it is admissible against all the accused persons. 
What it shoiys in the present case is that the commodity of which Kodumal had 
taken possession contained turmeric powder which was adulterated. Therefore, 
since it is admitted and also cstablislied that the bag of turmeric powder from which 
sample was taken had been despatched by the appellant Mangaldas, the report of 
the Public Analyst could be properly used against him in regard to the quality or 
composition of die commodity. 

Mr. Ganatra then said that it was nccccssary to establish that the appellant 
had the mens rca to commit die offence. In support of his contention Mr. Ganatra 
pointed out that section 19 (i) of die Act deprives only the vendor of the right to 
contend diat h.e iv'as ignorant of die nature, substance or quality of the food sold 
by him and not a person in Mangaldas’s position. According to him, the word 
‘Vendor,’ here means the person from whom die sample ivas actually taken by die 
Food Inspector. We cannot accept the contention. The word “ Vendor,” though 
not defined in the Act, ivould obviously mean the person who had sold the article 
of food which is alleged to be adulterated. Mangaldas having sold the bag to 
Daryanomal, was the original vendor and, therefore, though the sample was taken 
from Kodumal he ivill equally be barred from saying that he was not aware of the 
nature, substance or quality of the turmeric powder in question. Moreover, it is 
curious diat a person who sought to get out by saying that what he had actually 
sent was not an article of food but something else should now ivant to say that he 
did not knoiv that though it was an article of food it was adulterated. 


We may now refer to two decisions upon which learned Counsel relied in support 
of his contention. The first is Municipal Board, Bareilly v. Ram GopaB. There the 
question was whether a shop-keeper who allowed the oivncr of adulterated ghee to 
sell on his premises tvas entitled to say in defence that he was ignorant of the quality 
of ghee whicli its otvncr -was offering for sale. It was held by the Allahabad High 
Court that he was so entitled. We fail to appreciate hoiv this case is of any assistance 


in the matter before us. For, here, the turmeric powder admittedly once belonged 
to Mangaldas and was in fact sold by him to Daiymnomal. At one stage, therefore 
Mangaldas Was the vendor of the turmeric powder and, tlierefore, falls squarely 
w'ithin the provisions of section 13(1) of tire Act. The second case is Ravula 
Hariprasada Rao v. The State^. What was held in that case is that unless a statute 
either clearly or by necessary implication rules out means rca as a constituent part 
of the crime, a person should not be found guilty of an offence against the criminal 
law unless he has got a guilty mind. The proposition tliere stated is well established. 
Here section 19 (i) of the Act clearly deprives the vendor of the defence of merely 
alleging that he was ignorant of the nature, substance or quality of the article of 
food sold by him and this places upon him^the burden of shotving that he had no 
mens rea to commit an offence under section 17 (t) of the Act. In a recent case—* 
State of Maharashtra v. Mayer Hans Geoige^ this Court had to consider the necessity 
of proving mens rea in regard to an offence under section 23 ( i ) (a) of the Foreign 
Exchange Regulation Act (VII of 194?) read ivitli notification dated 8th November, 
1962, of tlie Reserve Bank of India. The majority of Judges constituting the Bench 
held "that on the language of section 8 (i) read witli section 24 (i) of tlie above 
Act the burden w'as upon the accused of proving that he had the requisite permis- 
sion of die Reserve Bank of India to bring gold into India and that there was no 
scope for the invocation of the rule that besides die mere act of voluntarily bringing 
I'ntn India anv further mental condition or mens rca is postulated as necessary 
to constitute an offence referred to in section 23 (i-A) of thc.abovc Act. Wc are, 
th erefore, unable to accept the contention of learned Counsel. 

1. (,940) 42Crl.L.J. 243 (.966) 1 S CJ. 363 : (1166) M.L.J. (Crl.) 

2. a951)S.C.J. 296 ; (1951) 1 M.L.J. 61_ . 48. 

mi S.e.R. 322, 
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a^XorSomi^?,^ “ V"’"'"'* >>’ •'■' '"spMor to toll to hm, 

be rcrardcd as sale “ an element of compiibion and, therefore, it cannot 

decision m Foo/i liubeeinr he has placed reliance upon the 

case h” ob^dXrl Na>4r. J , who decided die 

^ * seizure or corapubory aequmlion w ntotoe 
■sale m*^on2(xu)M?nd^„ Nor ?oe* the defoutien of 

even under the deAmtionuihat '* for, the Cnt rcqmate 

oaution, merely itatej that the wQ«I •ai'***^**^ ? ThedefimtionapparcnUybywayofabundart 
fed.t?r by wiy of wh.S,« t! fee caib or on 

foranalyju and all that i^drfmtion human consumption or we or 

^0 off^ u noncthelea a. sale^ ’*'« eonsideimg li that i 

for analysis. not the fact that it was not for consumption or use, but only 

• • • . - 


AmirUal BbAgUal* alid Publu P ^"'"w’Ju-aranV tare*. a%as taken in Suit v 

<f«* the sale was to a Sam taS tt ' Ebrakim. lltlan • In both tha- 

the \endor for the nurnose "*P«clor who had purchased the coiiunoditv frrnr 
t^nsaction was not orT\olunta^*«^h ”^3 contended in these cases that th< 
This contention was reiected r'Z ‘^crefore, did not amount to a sal 


tomnction w„ not or'lTo'l «"'cnded^nlhese''^'thnt lb 

This contention was reieeted '“titce and, ihercfore, did not amount to a sale 
, -n.«ual.om,rea«iwv ^ the learned Judges held 

n^aniS' of be held to have been sold t 

i^sfd to^li^ o ther c ustoa-r hforeover^*i,L? . Vi^ **** wtiele rwrchwl b; 

purchase ^ ‘sell r 
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of that Court. In '^aj^Fb^abJ'^^ “I*®" ^ reponed decisiot 
rrcfcntoorfFoodAdullcSlon Af. 7r.?";'”S"' war under ihc Mad. 

' ^nn by Honvill, | in fnrrilrC/iit^^O*®!?^ tbarnasnanu J , dmented fitim if 
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Inspector from tlic vendor amounts to a sale even tJiough that man was bound to 
give me sample on tender of the price thereof. But Mr. Antliony contends that 
a contract rnust be consensual and that this implies that both the parties to it must 
act voluntarily. No doubt a contract comes into existence by the acceptance of a 
proposal made by one person to anotlier by that other person. That other person 
IS not bound to accept the proposal but it may not necessarily follow that where 
that otlier person had no choice but to accept the proposal the transaction would 
never amount to a contract. A part from Ais we need not, however, consider 
this argument because throughout the case ivas argued on the footing that the 
transaction \\'as a ‘ sale.’ That ivas evidently because here we have a special 
definition of “ sale ” in section a (xii) of the Act which specifically includes within 
its ambit a sale for analysis. It is, therefore, difficult to appreciate the reasons 
which led Raman Nayar, J., to hold that a transaction like the present does not 
amount to a sale. We are, therefore, unable to accept that view. In the result 
ive uphold the conviction and sentence passed on each of the appellants and dismiss 
these appeals. 

K-S. — I — ^ — . — . Appeals dismissed. 
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V. 

Lai Ghand and others . . Respondents: 

U.P. Court of Wards Act (fV of 1912), sections 37 and 53 — Scope and effect — Sanction under section 37 
for adoption by ward — Adoption inpursuarute of — Validity of, if can be questioned in Civil Court. 

Evidence Act {I of 1872), sections 157 and 32 (7) — Scope and applicability. 

Section 37 of the U.P. Court of Wards Act places a hUrdle in the way of adoptions hy the wards 
which must be removed before the adoption can be valid. The section affects the competence of the 
Wards to make the adoption and as the consent is a pre-requisite, any adoption made without such 
consent must be ineffective. The section however, does not make the sanction of the Court of Wards 
to cure illegalities or breaches of the personal law. Nor does the sanction make up for the incompe- 
tence arising under the personal law. It is obvious that if the adoption is void by reason of the 
personal law of the person adopting, the consent of the Court of Wards cannot cure it. Nor would 
the consent take the place of the essential ceremonies or the religious observances where necessary. 
These matters would have to be determined according to the personal law, in civil Court of competent 
jurisdiction. 


Section 53 of the Act merely puts the exercise of discretion by officers acting under the Court of 
Wards Act beyond question. Thus, if the Court of Wards gave or refused its consent to a purported 
adoption, a suit would not lie either to cancel the consent or to compel it. The section however does 
not go to the length that after the consent of the Court of Wards the adoption itself caimot be question- 
ed at all. The argument that after the consent ofthe Court of Wards the civil Court svas incompetent 
to reconsider the question ofthe authority given by the hrrsband cannot be accepted. . 


The Court of Wards was making an enquiry for the purpose of according its consent. It ivas 
not enquiring into the fact ofthe giving of authority by the husband to the widow as an “ authority 
legaUy competent ” to decide that fact with m the meaning of section 157 of the Evidence Act. That 
authority is the Civil Court for the civil Court alone can finaUy decide such a quesUon- It can do 
so even after the Court of Wards had reached a conclusion and contrary to that conclusion. State- 
ments of witnesses before the officer acting under the Court of Wards Act are therefore not prov- 
able under section 157 ofthe Evidence Act. Section 32 (7) of t.he Evidence Act cannot be relied on 
eitherTo introduce the earlier statements as they were made only after deputes had arisen and section 

13 (a) trill not apply. ■ 


*C. A. No. 195 of 1963. 


10th February, 1965. 
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411 DcQce, dated the 24th Mareh, 1959, of the 

Allahabad High Court in First Appeal No. 76 of 1947. SOS. o‘ Q= 

Appdiani^^"'^'’'"’ (J- Adiocate, ivith him), f„ 

™.h1;Ii?rUrd™X“'.! eU-iAdroeale. 

.U. K CayamJ and 5 . c. iiUuM, Adtocates, for Respondents Nos. 2,7 and 8 
A'AtfaAjaandCan/.rtyjjs.Advo^ for Respondent No. 9.* 
Tlie Judgment of the Court was delivered by 

for ^^cd by respondents i and 2 

bcIoniTintr to ihr F t't*" Phulpur Estate, for possession of properties 

Alhhfbad Diirir^ n J Phtdpur Estate is situated in 

iWrv lom Chindsvho died on 23rd 

GomdBib?t»rrr^ ?f of this Estate. After his death, his widow Rani 

by hei breihirr the Estate Rani Gomti Bibi was considerably influenced 

fonowm^tfe riS»r belonging to some temples. In the jean 

invXnl fa^t hushzud Ran. Gomti B.bi made Lny endowments 

of the Es^te which^th#. n '920, the Court of Wards assumed charge 

•aScdSlrBindesSya^P ^ On 2 1 St February. 1023, theR^ 

section 37 of ihc^U P Cou^a? iv"**!***!" *be Court of SVasds under 

The Collector fMr Wards Act for permission to make the adoption. 

eSK ml S 3rd Apnl, 1023, made a ^^rt 

ut^rehabit? that he had comrto X* bim svas so conflicting and 

Chand to adonimn hv i** conclusion that the authority ofRai Pratap 
that lUm GorS^Bibi be deS'^H recommendeS 

of Resenue accortbLjv rrfnli^ ^ pennmion to make the adoption and the Board 
a deed of adomion In fiti, pcmission. Rani Gomti Bibi, hm^e%'er, executed 
suit was filed by Pameshwar clvil^’ ‘" favour of BIndeshwari Prasad A 
m 1025 against Ram ‘^e first plainti/Tin the present suit) 

chiJfcnging Sc a^S.i?„ ^ 4 t'- “■"?'>h«ar. Prajad uud th. Courl ofWariil 
■l«r.cdTaL h “SS S’f' On 2i.. Augu>t. .926, ih. 

Court of Wards Act loio adtytion svas contrary to section 37 of the U P. 

tlie adoption was not’obtained fromlheC^jronVa"dl“"*‘ 

Bindcihwari Prasad’s ^“rt of ^Va^d5 for permission to adopt 

Fresh enquiries about the authlr.^«r^!!V!K^'®i^‘ who b the present appellant. 


Fresh enquiries about the aiiffiAr Natli s\ho b the present appellant. 

Mr. Thompson. He escamin...^ ***' l^band were made by the then Collector 

earlier suit of 102?. After ® bst filed by Gaya Prasad in the 

grantofpermbsion under section ‘i*® Collector recomnumded 

Was accordingly granted bv P* ^*“^‘ofWards Act andpemumon 

‘he Rani ad^ted On 28th November. 1529. 

the Court of \Vards relcas d dil ^"‘‘"cdiatcly after thb adoption 

ofDwarka Nath who was a mino/*^*' assumed charge of it again on behalf 


AfVk . * ‘*aras re 

of Dwarka Nath who v 

by Parmohw“Skl'aid' •’>' prmmi suit wal fJ^J 

6/16 jLrc in ih? PurnimW D.).! 

orAiUlnib.d who held icw Jill ihw p "" decreed by Ihe Cn.l J»d;e 

ofRji P„t.p Ch.„d and *' "'cmoner 

wa> inral.d „ there was no n™?Sl »nd furllier that the adopMa 

Cornu Bibi to male die altS “S”"'’' Sj''” by Rai Pratap Chand to Ram 
'■"‘b mesne profits amo,(rT»;«T”.!. !?*' t^^laration and possession was 

Court of \Var<le».S..f° Rs- 88,000 against Dwarla Nat^an^ 
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24 A Mwch, 1959, Ae High Court affirmed die decree except in respect of mesne 
projils. The High Court certified the case as fit for appeal to this Court and the 
present appeal results. 


hearing ,Mr. C. B. Aganvala stated on behalf of the appellant that 
ne did not challenge that Parmcslnvar Dayal was the nearest reversioner of Rai 
Pratap Chand. We arc also not now concerned with the endowments. 
Mr. Agarwala contended that the findings about authority by Rai Pratap Chand 
to the adoption were erroneous and required to be reconsidered. In seeking recon- 
sideration of this finding, Mr. Agarwala relied both on facts and law. In so far 
as his claim is to have die evidence reconsidered, it may be stated at once that it 
IS not the practice of this Court to examine the evidence at large specially when 
the High Court and the Court below have drawn identical conclusion from it. 
In this case, the evidence about the authority, such as it was, was considered both 
by the Trial Judge and the High Court and they could not persuade themselves 
to accept it. Following the settled practice of this Court ive declined to look into 
the evidence for the third time, but we permitted Mr. Aganvala to raise arguments 
oflaiv and we shall deal ividi those arguments now. 

Mr. Aganvala relies upon sections 37 and 53 of the U.P. Court of Wards Act, 
1912 and contends that inasmuch as the Court of Wards made an enquiry into the 
truth of the allegations that Rai Pratap Chand had given express authority to Rani 
Gomti Bibi to make an adoption after death and found in favour of authority, 
the conclusion of the Court of Wards to grant permission and the reasons for the 
decision cannot be questioned by a civil suit. This argument, in our judgment, 
cannot be accepted. Section 37 of the U.P. Court of Wards Act in so far as it is 
material, reads as follows : — ’ 


“37. Disabdtlies of wards — A ward shall not be competent — 




(i) to adopt without the consent in writing of the Court of Wards 


w 

Provided, first, that the Court of Wards shall not rvithhold its consent under clause (6) 

if the adoption is not contrary to the personal or special law applicable to the 

tvard ” 


The section obviously places a hurdle in the way of adoptions by the wards tvhich 
must be removed before the adoption can be valid. The section affects the com- 
petence of the wards to make the adoption and as the consent is a pre-requisite, 

any adoption made without such consent must be ineffective. The section, however 
does not make the sanction of the Court of Wards to cure illegalities or breaches of 
the personal law. Nor does the sanction make up for incompetence arising under 
the personal law. It is obvious that if the adoption is void by reason of the personal 
law of the person adopting, the consent of the Court of Wards cannot cure it. Nor 
would the consent take the place of the essential ceremonies or the religious obser- 
vances where necessary. Those matters would ha,ve to be determined according 
to the personal law in civil Court of competent jurisdiction. 

Mr Aranvala argues that section 53 is a bar to any suit questioning the adop- 
tion made Ite the ciment of the Court of W^^^^ to the adoption has been 

given. That section cannot be used in this manner It reads . 

SCJ— 13 
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u on ihe Seats Government or the Court of 

\S ardi by thu \ct jhall not b« questioned in any avil Court ^ 

( 2 ) 

TTicscction merely pull the ejtercOT orducrction by officem acting under the Conn 
of V\ ardi Act bey ond queition Utui, if the Court of Ward! gave or refused i t 
» 5“‘ “""I >!>' consent or 

tocompelitTheiection however, does not goto tlie length that after the consent 

of the ^urt of Wards the ado^ion itself cannot be questioned at all llicrc arc 
no words in the section to this effect nor can such a result be implied If the Court 
adoption, the bar created by sectim 37 
att?clfinaQldComTora^’^“‘“T^^ not make the adoption immune from 
SSe Mr are usually questioned 

were Mr Apr\Yala claims that the reasons for the consent of tlieCourt of Wards 

douSf Ae°C™r'Tr W.“r"df ore w^in sec.i.n 53 (1) ThnLuno, be a“cp.ed S 
SlLfpraM Calnd hai J r" br purpose ofsitiou 37 

that after the conent of the Court of Watds the 

recons.dertheque,.io„„fdieauthorify"t?„V?f,rhlb‘?^^^^ 

dered Ih.. cv.dence™m^?,'riSr^;“'S'/,^^^^ «« High Court eons, 

tunces and found it unacceptable ^The tnal T, ^ attending cifctun 
>^ere present when Rai Pra*tap Chand js 

widmv and as it was also sumested that th« ” 1 1 authority to hi» 

believable if the statements wl?^/,;.^ recorded it was tin 

prepared then and there The Ilieh 

opinion of the trial Judge but discussed wntent itsclfwith accepting the 

High Court Potntediut that Rai 

his death and his wife was years was only 30 >carsold at the tunc of 

of liaving an issue F\idenOT shows that tb have abandoned the hope 

thought that Rai Pratap Chand vras dvinr. because it was not 

^1 Gomii Bibi uueeu^^d Wer4ii loTJmSf .Sr 

fourdocmenumiilingdifrerentendoivmenu lITo ’ ®r i. ■'\uguit 1904 

tioned that she had been asked bv her hi .s. ” i ” none of these documents she men 

tinen.lypoiutedou..h".,heotK;4“‘i?^^^^^ P" 

to his wife and the oral will to matr ti. "°'j ^“**^®<l«^larationofthcautJionty 
Chund at .he same lime ani .Lm racl.^dSasTr"'’’ T' “l"' ’’"“P 

endowments m these documents reason for the 

for *hc endowments might be eroected contends thatevrn if the reasons 

die deeds should have recited the irrelnint “ not logical tos.v> that 

Goml. n 1,1,0 male iheadTpimu Thu?s^'^'*“' Psen lu'llam 

the Iwo direclious of Ra. Pralan Chau5 wlSf 'h' f«‘ remains that 

of authority vs-as not recited in the hand , and cvxn if the fact 

w ill to make the endowments to be 
about omVdireciions to Ram Gomtt Bibi^w^"^u 

Mr Agarwala then seeks to use the 

witnesses before Mr Tliompson I^the M Cap Prasad and the 

tjom 11 32 and 157 of the Indian S!d,IS was based upon sec* 

thesestatemcmsanddecluiedloaluid,r,jrSl^. O’"" 

u^n before us , hut the other tsvo sections'^ *“ hection 1 1 was not rcl ed 

the es.dercc read Sectuin 157 of 

“ E'ldeuce Act lap down 
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T slatem>nts of witness may be proved to corroborate later testimony as to same fact.— 

thctratimony of a witness, any former statement made by such witness 
/“'=.s''nie fact at or about tlie time svhcn the fact took place, or before any authonty legally 
competent to investigate the fact may be proved.’* 


Two circumstances, which arc alternative, ate conditions precedent to the proof of 
earlier statements under this section. The first is tJiat the statements must have been 
made at or about the time tvhen a fact took place. The fact here is the authority said 
0 have been given by the husband in 1901. The statements were made on 18th 
^^ecember, 1928,^ 27 years after tlie event. They cannot be said to have been made 
at or about the time when the fact took place”. Further, as rightly pointed out 
by the High Court, the Court of Wards was making an enquiry for the purpose of 
according its consent. It was not enquiring into the fact of the giving of authority 
^ an authority legally competent.’ That authority, as we have pointed out already, 
K the civil Court for the civil Court alone can finally decide such a question. It can 
do so even after the Court of Wards had reached a conclusion, and contrary to the 
conclusion. Section 157 therefore caimot make the statements provable. 

, Mr. Agarwala next relies on section 32 (7) of the Indian Evidence Act to 
introduce the earlier statements. That sub-section reads ; 

“ 32. Statements, written or verbal, of relevant facts made by a person who is dead, or who 
cannot be found, or who has become, incapable of giving evidence, or whose attendance cannot be 
procured without an amount of delay or expense which under the circumstances of the case appears 
to the Court unreasonable, are themselves relevant facts in the following cases : — 

**♦».** 

»♦*•*** 

(7) When the statement is contained in any deed, will or other documents uhicli relates to 
any such transaction as is mentioned in section 13, clause (o). 


Clause (7) makes relevant statements made in deeds, wills and such order documents 
which relate to transactions by which a right or custom in question “ was created, 
claimed, modified, recognised, asset ted or denied” [to add the words of clause (a) 
of section 13]. The clause does not allow introduction of parole evidence, see 
Field on the Law of Evidence, 8th Edition, page 202. Such parole evidence may be 
relevant under clause (5) of section 32, but that is not relied upon. We questioned 
Mr. Agarwala whethei he wished to lely upon clause (5), but he did not wish to 
put his case under that clause and we need not therefore consider the application 
of that clause. We think Mr. Agarwala is right in taking this course, because clause 
(5) requires that such a statement should have been made before tlie question in 
dispute was raised. The statements in question were definitely made after the ques- 
tion in dispute in the suit had already arisen, because one enquiry had already 
been made by Mr. Knox and the statements now relied upon were made in the 
second enquiry before Mr. Thompson. 

Mr. Agarwala next wishes to use the statements made by Gaya Prasad on I4th 
March 1926 “ Exhibit 72 ” ; but that clearly is not admissible, because when it 
was made in the suit, Gaya Prasad was being examined as a party before issues 
were framed. In fairness to Mr. Agarwala it may be mentioned that he did not 
press the point after noticing the above fact. 


Mr Avanvala contends lastly that as Dwarka Nath was adopted on 28th Novem- 
ber Wi^lnd the present suitwas filed on 2!st May, 1945 after more than 15 years 
and as during this fime, Dwarka Nath had been considered by everyone to be legally 
j r. 1‘1 r tbp quit ought to have been dismised It may be pointed out 

.ho adoption of Dtva.Ka Nad., He had 
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filed an earlier suit and questioned the competence of Rani Gomti Bibi to mate 
the adoption of Bmdeshwan Prasad In ilut suit he had denied that Rat PraWp 
Chand had given authonty to his Wife to make the adoption of a son after h:i 
death He consistently denied the validity of the second adoption and in these 
arcumstanccs, It cannot be said that he was concluded by any rule of law from 
questioning the adoption of Dwarka Nath after Ram Gomti Bibi's death 


On an examination of all the legal pleas against the judgment of the High 
Court we arc satisfied that none of them avails the appellant In so far as the 
questions of fact arc concerned we have already stated that we do not propose to 
go into them as it did not appear to us that there was any legal reason for reach- 
ing a different conclusion 


\Ve accordingly dismiss the appeal but order that the parties sliall bear their 
own TOSts throughout 


KS 


Appeal dismusei 



Incotnc-tax Act (XI of 1922), sections 16 (2) and 18 (5) — ^Dividend income — Assesscc, 
Hindu undivided family, oiraer of shares— /ror/a thereof registered holder of the 
shares — Income assessable as that of Hindu undivided family — Dividend income — 
Principle of grossing up — 'Kothing to do ivilh accrual of income — ^Accrual to the 
real otvner 

Judicial Officers’ Protcction Act (XVIII of 1850), section 1 — Protection afforded to acts 
done in judicial capacity only — Charge of false imprisonment made agsinsl the 
officer — No formal complaint lodged — No report made by any police officer in 
witing — No plea by the officer that the act was done ip his judicial capacity — Ad- 
mission that he had acted under the orders of the superior officer — Act was reckless, 
malicious, concurrent finding of Courts below — No protection under the Act. . 

Letters Patent (Lahore) (as amended in 1928), clauses 10 and II — Delhi Rent Control 
Act (LIX of 1958), sections 39 and 43 — ^Decision of single Judge of Punjab High 

- Court in Second Appeal under section 39 of Delhi Rent Control Act — Appeal from 
to Division Bench of same High Court under clause 10 of Letters Patent — Compe- 
tency — ^Section 43 of the Rent Control Act — ^Effect 

Madras Hindu Religious and Charitable Endmvmcnts Act (XIX of 1951), section 62 
(3-a) — Application by Commissioners for modifying Scheme under which the Trus- 
tee was lidmintstering the Temple — ^No proof of any of the charges levelled against 
trustee — ^Appointment of an Executive Officer to be in charge of administration — 
Not u-arranted — Aladras Act XXII of 1959 enacted after the suit — Plenary powers 
of Commissioner 

Motor Veliiclcs Act (IV of 1939), section 63 and Central Provinces and Berar Motor 
Vehicles Rules (1940), Rule 63 — Scope and effect — ^Inter-regional permit — Renewal 
of permit but refusal of counter-signature — ^Effect — If Regional Transport Autho- 
rity having jurisdiction over rest of route to give counter-signature 

Prevention of Food Adulteration Act (XXXVII of 1954), section 2 (xii) — “ Sale *’ — 
Includes sale to Food Inspector for analysis — Mens tea — ^Defence of section 16 (1) 
(a) read with section 7 (r) — ^Prosecution for offences under — Certificate of Public 
Analy’st — ^If sufficient to his conviction — Joint trial of wholesaler of Bombay and re- 
tail seller of Nasik — Legality— Criminal Procedure Code (V of 1898), sections 537 
\b) and 182— Scope .. .. .. 

Travancore-Cochin High Courts.\ct (1949) (V oril25-M.E.), scclionsi20and21 — Suit 
valued in excess of Rs. 1,000 instituted in District Court uhen the Act was in opera- 
tion — Provision that appeal valued in excess of Rs. 1,000 ivas to be heard by Bench 
of two Judges — Kerala High Court Act (V of 1959) coming into force during pen- 
dency of .appeal — ^.Appeal if can be heard by single Judge as provided in section 5 
of Act (V of 1959). 

U.P. Court of Wards Act (IV of 1912), sections 37 and 53-^cope and effect — Sanction 
under section 37 for adoption by ward — ^Adoptionin pursuance of— Validity of, if 
can be questioned in Civil Court 

West Bengal Service Rules, Rule 75 (a) modelled or rule 56 (a) of Fundamental Rules 
but has ing no rule corresponding to rule 56 (d) of the Fundamental Rules — Scope — 
Retention in service after superannuation merely for purpose of suspension and de- 
partmental enquir> — ^Propnety 
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il] GENERAL ASSURANCE SOCIETY LTD. V. CHANDMULL JAlN, 

THE- SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdictiaii) 

Present — P. B. GajendragadkaRj Chief Justice, K. N. Wanchoo, M. Hidaya" 
TULLAH, V. RAMASWAMI AND P, SATYANARAYANA RaJU, JJ. 

The General Assurance Society Ltd. . , Appellants* 

• V. 

Chandmull Jain and another . . Respondents. 

Insurance — Proposab, tellers of acceplance, cover-noles and policies, nature and inlerprelalion of— Cover- 
noles if lo accompany tellers of acceplance — Reference iherein lo condilions in policies — If efeclive. 

Conlracl of Insurance — Essenliab — Condtlion in polity giving power for cancellalion at will — Mutual 

Binding on parlies — Power of cancellalton to be exercised before commencement of risk. 

The respondents submitted proposals to the appellants svith a view to insuring certain houses in 
Dhulian for Rs. 51,000 and Rs. 65,000 in respect of 2 holdings against fire, and including loss or 
damagebycyclone, flood and/or change of course of the river Ganges, erosion, landslide and subsi- 
dence. They, were accepted by 2 letters dated 3rd June, 1950, which stated that, in accordance with 
the proposals the assured was held covered under cover-notes enclosed therewith. There is a dispute 
whether they were so enclosed. It appears from the copies of the interim cover-notes filed at the trial 
by the appellants thattheybearthedatefith June, 1950. Thecopies filed contain a clause that the 
insurance against damages tvas for one year and subject to the terms, of the proposal and to the usual 
conditions of the policies of the appellant society and limited to a period of 30 days or the dates of issue 
of policies or if the risk be declined by the notification of such declaration. 

Premia were paid on 7th June, but as no policies were received the respondents wrote a letter 
on 1st July asking for the policies or for extending the cover-notes. It avas not done. 

On 6th July the appellants sent letters cancelling the risk. The respondents wote back that they 
could not do so as erosion had already commenced. The appellants pointed to Condition 10 of the 
Fire Policy of the company and asserted their right to so terminate at the option of the Society which 
the respondent countered by saying that it applied only to a fire risk and not to others. 

The houses avere washed away on 13th and 15th August. The suit filed by the respondents was 
dismissed but was decreed in appeal to the extent of Rs. 1,10,000. The High Court certified the case 
as fit for appeal and on appeal to the Supreme Court by the Society. 

Held, documents like the proposal, cover-note and the polic>' are commercial documents and to 
interpret them commercial habits and practices cannot be ignored. A cover-note is a temporar}’ and 
limited agreement. It may be self-contained or it may incorporate the terms and conditions of the 
future policy in which case it may merely refer to a standard poh'cy. 

During the time the cover-note operates the relations of the parties are governed by its terms 
and conditions or more usually by the terms and conditions of the policy bargained for and to be 
issued. Even when there is delay in issuing the policy the relations svill be governed by the future 
policy if the cover-note gives sufficient indication that it would be so. 

The essentials of a contract of insurance are (i) the definition of the risk ; (ii) the duration of the 
risk ; (iii) the amount of premium ; and (iv) the amount of damages. The policy besides containing 
these essentials usually lays down and ensures the rights of parties and the obh'gations of each side are 
also defined. 

Even if the letter of acceptance of the proposal went beyond the cover-note in the matter of dura, 
tion, the terms and conditions of the proposed policy avould govern the case, for where contract of 
insurance is complete it is immaterial when the policy is actually delivered ; the rights of parties arc 
governed by the policy to be, between the acceptance and delivery of policy. Even if no terms are 
specified in the letter of acceptance or the cover-note the terms contained in a policy ordinarily issued • 
would apply. 

The cover-notes might be sent later without impairing the effect of the reference to them in the 
letters of acceptance. 

In interpreting documents relating to contract of insurance the duty of a Court is to interpret 
the words in which the contract is expressed by the parties ; it is not for the Court to make a new con- 
tract however reasonable it may be. 


•G.A. No. 8B5 of 1963. 
S C 1—14 


7th February, 1966 
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In the uutant c j" the propoub, the Ictten of acceptance and the copies of the cover noio 
(filed with the written statement) make st clear that a contract of insurance under the standard 
policy of fire and extended to co^jr flood etc , has come into being The letters cf 
acceptance expressly mention the cover-notes vid the cover notes expressly mention that U wii 
subject to the usual conditions of the policy ihns Condition 10 of the fire pohacs appi ed 

The argument that that condition could not operate between the parties till the potjcici were 
signed and delivered — it never happened m this case-cannot be accepted Further the assured cannot 
sustain the suit except by basing it on the policy and in the plaint the policy was, in fact, tmoled 
Condiuon 10 gives mutual rights to the parties to cancel the same , it is sound in principle and 
u not an unusual term Cancellation is reasonably possible before the liability under the policy has 
commenced or has become inevitable and it is a question of fact in each case whether it u legitiinate 
or otherwise 

OnftUls there IS no evidence to establish that at the lime of cancellation the insured houses were 
in such danger and the loss had commenced or become inevitable 

The nghts of the plaintifls to the policy and to enforce it is lost by the cancellation made by the 
insurer 

Sun Ftte OJict v Hart and eiSeri (1889) L.R 14 A.C. 98 and TTi# CnSral Bank »f India v IlartfirJ 
Firt liuurtni Ca Ltd (196a) 1 Comp L.J 226 (1965) I S C-J 498,reliedon 

Appeal from the Judgment and Decree dated the 13th/14th July, 1961, of the 
Calcutta High Court m Appeal No 44 of 1959 

G D Agariiali, Senior Advocate (B M A^arwala and S JV" ShroJJ", Advocates* 
with him), for Appellants 

A'trmDr, AddUtonal soUettor of India (G L SangkiandJ^itmtlJ^umaT Gheshtl, 
Advocates and J D DadaehanjI, 0 C, AftftAar and ^tfp/n^rrXtfrjfff, Advocates of 
Mil J D Dadathanji & Co , withlitm), for Respondents 
The Judgment of the Court was delivered by 

JIiJa)aiullah, J appeal is taken from a judgment of the High Cotirl of 
Calcutta, 13tb and I4th July, 1961. by which a Division Bench of the High Court 
reversing the judgment of a learned single Judge of the same Court, decreed the res* 
pondents’ claim for damages The circumstances were these The appellant is a 
general insurance company On 2nd June, 1950, the respondents submitted pro* 

? osals to the Company w i(h a view to insuring certain houses in Dhuhan bearing 
loldingNos 274,274/A B C and Dand273,273'A B-C and D for Rs 51,0()0and 
Rs 65,000 respectively against fire and including loss or damage by cyclone, flood 
and/or change of course of river of erosion of river, landslides and subsidence The 
town of Dhuhan is situated on the banks of the Canges and for several years the river 
had been changing its course and to 19<9 a part of the town was washed awa> 'Ihe 
insurance was obviously eflcctcd with this risk in sight The period of insurance 
was to be from 3rd June, 1950 to 2nd June, 1951 The Company accepted the pro- 
posals by two letters (Ex D )on 3rd June, 1950 and the letter* stated that in 
accordance with Ihe proposal the assured was held covered under cover notes en- 
closed with the letters At the back of these letters of bcecpianee, there was des- 
cription of the houses and an endorsement which read * 

“ iKijd eg cyclone flood uid/or ion by change of course of tiver diluvium andfor erosion 
of River, UndUide andor subsidence, ft is further noted that there it athatched buldins of 
revidenoB wiihio 50 fi of the above pretnites-'* 


proposals were filed by the Insurance Company along with the wnlten statement 
and they were said to be copies of cover notes sent with the letters of acceptance 
but they bore the date 5th June, 1950 There is some dispute as to whether they 
were at all enclosed with the reply showing acceptance of the proposals Of the 
two cover notes which are identical except for details we may read one only • 

“ htessrv CMadmult La! Qutnd P O Dhjiun Marvh dabad beinv desim m — 

lasanmee from loM by Htt for Rs. SI JXX) on the firikmrg property 

One puoca built and roofed bljg (C- J >7midah) hotdirg Ko 274 274-A- 27a n .fvl 
oeepj u rwidence «ftior shop for the t orage of llydregenatll O rut r. 
B»cb» •!» imaie « DhuUai. NVaad W IV, D,ateict^,^d^-'‘ 
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Incl. Loss or damage by cyclone, flood and/or change of course of river and/or erosion of river, 
jandsudes and/or subsidence. 

It is further noted that there is a thatched bldg, or residence within 50 ft. of the above premises 

for one year from 3rd June, 1950 to 3rd June, 1951. 

The said property is hereby held insured against damage by Fire, subject to the terms of the 
ajjplicant’s proposal and to the usual Conditions of the Society’s policies. It is, however, expressly 
stipulated that this protection Note cannot, under any circumstances be applicable for a longer 
period than tlurty days, and that it is also immediately terminated before that date by delivery of 
the policy, or if the Risk be declined by the notification of such declinature. 

Prem.: Rs. 892-8-0 Fire at 28 as per cent. 

Prem.: Rs. 382-8-0 Flood and other risks 
at 12 as per cent. 


Premium: Rs. 1,275-0-0.” 

On 7th June the assured sent the premia by cheque. As no policy was received 
by them, the assured wrote a letter on 1st July (Ex. A/g.) asking for the policy 
or for ertension of the cover-notes. This was not done. 

On 6th July, 1950, the Company wrote to the assured two identically worded 
letters (except for changes in amounts and numbers of the policies) which read : 

“ Calcutta 6th July, 1950 


To 

M/s. Chandmull Lai Chand, 
P.O. Dhulian, 

Murshidabad. 

Dear Sir, 


In accordance with the inspection report lodged with this Co., we cancel the risk from 6th July, 
1950 as noted below. 

The relative Endorsement is under preparation and will be forwarded to you in due course. 

Yours faithfidly, 

Sd. Illegible 

Ag. Manager and Underwriter. 

Nature of Alteration ; 

The above cover-note is cancelled by the General Assurance Society Ltd., as from 6th July, 1950.” 

On 15th July, 1950 the assured wrote to say that they held the Company bound 
because although there was no erosion by the river when the proposals were sub- 
mitted and accepted, the Company was trying to get out of the contract when the 
river was eroding the bank. They ended this letter by saying : 

“ Now when the erosion and/or change of course of river and/or subsidence have commenced, 
it is quite impossible to take any precautionary measure or to reinsure the same with any other 
office of Insurance at this stage.” 

On 17th July, 1950 the Company prepared an endorsement for the policies can- 
celling the risk and sent the endorsements to the assured. The endorsement read : 

cc 


In the name of Messrs. Chandmull Lalchand, P. O. Dhulian, Murshidabad. 

It is hereby declared and agreed that as from 6th July, 1950, the insurance by this policy is can- 
celled by the General Assurance Society Ltd., Calcutta, and a refund premium of Rs 

is hereby allowed to the assured on a pro rata basis. 

Sd. Illegible. 

Ag. Manager & Underwriter. 

Calcutta, ,, 

In reply the latter said that as the risk had already “ commenced ” and taken 
place ” there could be no cancellation as there was no time left for the assured to 
take precautionary measures by reinsuring. In reply the Company referred to Condi- 
tion 10 of the Fire policy under which the Company claimed to cancel the policy 
at any time. Condition 10 of the Fire policy read : 
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“lO This insurance may be terminated at any t me at the request of the Insured inwhch 
ease the Society vnllretain the customary short period rate for the time the policy has been in force 
This insurance may also at any tune be terminated at the op ion of the S<mety, on notice to that 
effect being given to the Insured muhidicasetbe Societyshallbeliableto repay ondemanda rate* 
able proportion of the premium for the uncxpircd terms from the date of the cancelment 

In reply the assured UTote on 2nd August that the condition did not apply to 
any risk except that of fire and could not, in any event, protect the Company after 
the risk bad commenced On 13th and I5th August the houses v.ere washed 
away After imsuccessfully demanding pajTnent under the policies the assured 
filed the present suit on the Original Side of the Calcutta High Court It was dis- 
missed with costs by G K Mitter J , but on appeal the claim was decreed to the 
extent of Rs 1,10000 with costs, the decretal amount to carry interest at 3 per 
cent per annum The High Court certified the case as fit for appeal and the present 
appeal has been filed by the Company 

Btforc we deal with the guestion in dispute we may say a few words about the 
position of the Ganges riser in relation to the Dhulian town in general and the in- 
sured houses in particular The town of Dhulian is situated on the bank of ns'cr 
which for several j’ears has been changing its course and eroding the bank on the 
side of Dhulian In 1949 there was much erosion and the riser had come as close 
as tj to 2 furlongs from the town and a fewof the godowns l>ing close to the bank 
had been washed away There is ample material to show what the condition of the 
river m relation to the insured houses ssas between 2nd June, 1950, when the propo- 
sal for insurance was made and I3th/lSihAugust when the houses were washed away, 
with particular reference to the I8th June 1950, when one P K Chose (D W 2) 
visited Dhulian to make local mquincs on behalf of the Company and the 6fb July, 
when the Company cancelled the risk and withdrew the corer The evidence comes 
from both sides but IS mostly consistent Lalchand Jam (P W i)lor the assured 
stated that on the 2nd of June the houses were 400 500 feet away from the bank of 
the river (0*73) and on that date there was no erosion because the riser was quite 
calm(^l32) Thiscontinuediothesccondwcckef Junc(Q 136) Thcmcrbcgan 
to rise m the 3rd week of June but there was no erosion ((>137) Erosion tegan by 
the end of June (Q 142) and the current was then swift (Q 144) and the right bank 
started to be washed away Houses within 10—50 feet efthe bank were first affected 
in the last week of June (Q-180) At that lime the insured houses were 400 450 
feet away Even on 15th July, 1950 ibe distance between these houses and the river 
was 250 feet (Q 179) Surcndranalh Dhallachauce (P W 2) Overseer ard Ins- 
pector, Dhulian Municipalit), stated that the erosion started four or fire dajs aAcr 
Rathajalra which took place on orabout 20th June, 1950 Bijoy Kumar (P \V 4), 
Retired Supenntcnding Engineer, IS an important Witness He submitted three reports 
Exs r G and H to Goremraent on 27lh May, 1949, 4th Norember, 1949andlUh 
Geptember, 1950 In these reports he gn-es a description of the scounng of Dhulian 
town. on 5th August 1950 He said nothing about the stale of affairs in the first 
week of July which he would undoubtedly have said if erosion had already begun 
them With his report submitted on Ilih September, 1950, sent a letter of 9th 
August, in which he said that he had visited Dhulian Bazaar on 5th August, 1950, and 
found that the scounng of the compound of the Police Station at the junction of the 
Ganges and Bagman nren had begun a fortnight earlier ard that scounng roust 
have been at the rate of 20—25 feet per day From this evidence it is possible to 
form an opinion about the state of the river on or about 6th July, 1950 To that 
we shall come later 

The learned single Jud^ at the tnal held that Condition 1 Oof the policy applied 
to all the risks covered by the policy and not the risk from fire onlj Although 
the policy was not ready, the proposal not having been declined during the renod 
of the cover note, the learned Judee held the policy was bound to issue and the 
extent of the protection would thus be according to the Company s usual lenrs and 
stibjea to the conditions in the policy Reiving therefore, upon the dicta of the 
Judicial Committee m the Su/t fire Office v IJatt ami the learned Judge 
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gyve a wide meaning to Condition 10 and held that the Company was within its 
rights in cancelling the policy as and when it did. The learned Judge pointed out 
that the condition was a usual provision in a policy of the fire insurance and an assurer 
cancelling the policy under that condition, need give no reasons and every defence 
was open to him and the reasons, if given, could not be examined in a Court of law. 
Finally, the fact that no reasons were given or that the report of Ghose was not 
produced or that Ghose did not support Dangali, the Manager, was held to be im- 
material because reasons like motives, were held to be immaterial. The suit was 
accordingly dismissed with costs. An appeal under the Letters Patent was filed 
against the judgment of the learned single Judge. 

The appeal was heard by P. B. Mukhaiji and S. K. Datta, JJ. The judgment 
on appeal was delivered by Mukharji, J. In dealing with the cancellation of the 
policy the learned Judge considered the matter with and without Condition 10. He 
first considered whether Condition 10 of the policy at all applied. The learned Judge 
gave eight reasons why it did not. To those reasons we will come presently. The 
conclusion of the learned Judge was that the policy had not come into existence and 
did not govern this contract of insurance. As the cover-note was only for a month 
and on its terms had ceased to be operative, a contract of insurance absolute for one 
year was spelled out from the letter of acceptance which was said to govern the re- 
lations of the parties between 3rd July, 1950 (the date of the expiry of the cover-note) 
and 6th July, 1950 (when the policy was cancelled) and till 13/15th August, 1950 
when the houses were washed away. Condition 10 was thus held to be not appli- 
cable. However, assuming that it did, the learned Judge held that it was unreasonable 
and the concellation having been done when the loss had already commenced or 
became so proximate that it could be said to have almost commenced, the Company 
could not be allowed to invoke it. In reaching this conclusion the decision of the 
Judicial Committee was not accepted and the width of the condition was cut down. 
In the result the claim of the assured was decreed in the sum of Rs. 1,10,000 with 
costs in the appeal and the suit. 

There is a preliminary question of fact to which the Courts below have addressed 
themselves. It is whether the cover notes accompanied the letters of acceptance 
of the proposals. The learned single Judge seems to imply that they did and the 
Division Bench holds that they did not. This has led fo a divergence of opinion 
on whether condition 10 of the Fire Policy which enables determination of the 
policy at will on both sides, at all operated. How this finding leads to a discussion 
on the applicability of Condition 10, is a very important circumstance and we shall 
now attempt to do, what we have not done yet, namely, analyse the reasons given in 
the two decisions of the High Court. 

The letters of acceptance state that the “ relative cover ” in each case was en- 
closed. These letters were dated 3rd June, 1950, and stated that the assured was 
covered against risk from 3rd June, 1950 to 3rd June, 1951 and the endorsement at 
the back of the letters has been reproduced by us earlier. That endorsement did not 
state any terms and it did not refer to the terms or conditions of any policy. The 
cover-notes, of which one has also been reproduced in full, held the property insured 
for a period of 30 days only “ subject to the terms of the applicants ’ proposal and 
to the usual conditions of the Societies Polices. ” The learned single Judge held that 
the letters of acceptance incorporated and attracted by reference the terms and con- 
ditions of the cover-notes and through them the terms and conditions of the policy 
and further held that the relationship could be declined_ within 30 days under the 
terms of the cover-note but if not so declined, the relationship would be governed 
by the terms and conditions of the policy for the whole of the period of insurance. 

In reaching this conclusion the learned single Judge held that the cover-notes must 
have accompanied the letters of acceptance and in this way Condition 10 was allowed 
to play its part. 

The Divisional Bench took a different view of the matter. The learned Judges 
noted that the letters of acceptance spoke of risk for a whole year and stated that 
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the “ relative covers ” wre enclosed The «)vcr notes, it was pointed out, bore the 
date 5th June and must have been sent laterthan 3rd June, the date of the acceptance 
of the proposals The learned Judges observed that the “ relative cow ” ought to 
have been a cover for a whole year and if it was for a month only it could not be 
a “ relative cover " because the letter of acceptance undertook the risk for the Vihole 
year Next they held that as the cover notes did not accompany the letters of 
acceptance, there was no notice to the assured that the terms and conditions of any 
policy would govern the contract They found fault with the word ‘ poliacs ’ m the 
phrase * usual conditions of the Society’s polic/es ' because the word indicated a 
plurality of policies and not a standard policy Th^ commented that the standard 
fire policy applied condition 10 to fire nsk and not to risk by flood, cyclone etc They 
found the expression ‘the said properties are hereunder held insured for damage 
by fire’ insufficient to cover other risks although they admitted that the cover notes 
spoke ofloss or damage by flood cyclonectc They next pointed out that the words 
of the cover note v.'erc not “ all the conditions of the poli^ ” but only “ usual con 
dif ions ” and by referring to books on the law of insurance they concluded that condi* 
lion 10 which gave a right to either party to terminate the policy at will, could not be 
considered a ‘ usual condition’ TTiey observed that this was not a condition usually 
included in English policies and appeared to be m vougc in colonial and under- 
developed countries They felt that if the fire policy was extended to cover nsk of 
flood, etc , the new risks should have been made expressly subject to condition 10 
just as fire risk was made subject to it and that by merely extending a fire policy to 
cover other risks the assured was made to amend and construe each separate clause. 
Holding condition 10 to be unreasonable they held that the Company could not 
cancel the policy on the €th July because till then there was no policy in existence 
and the cover note which referred to the policy had automatically worked itself out 
They finally held that the cancellation, in any event, was after the risk bad eommen* 
eed and could not be upheld For these reasons the claim was decreed The trial 
Judge had found that there was no attempt to fix the amount of damages but the 
Divisional Bench reconsidered the matter and gave its own findings 

Although the Divisional Bench went into a detailed discussion (some of which 
was perhaps not aitgether necessary) the problem of liability in this case was well- 
scanned by Counsel appearing for the parties Tbey argued the case under three 
distinct heads which are* 


(o) Did condition 10 apply to the facts . 

(b) if It did, how IS It to be construed , and 

(c) Was the cancellation of the policy valid in law 7 
We shall consider the matter under these three broad heads 


The application of condition lO ifepcnds on how far the terms of the policy can 
be said to be incorporated fn this contract of insurance between tlie parties The 
facts relating to the formation of the contract are clear except on the one point 
relating to the cosxr notes, and that, in ouropinion, has been given undue prominence 
by the Divisional Bench It makes no essential dilTcrcnce v-helher the cover notes 
accompanied the letters of acceptarKc or were sent two da)^ later It is possible 
thaUhe letters of acceptance themselves vert sent on 5th June It often happens that 
two letters deliscrcd at the same time bear different dates The letters of acceptance 
referred to * relative cosxrs ’, but the word ‘ relatnc ’ is not to be streched too far 
Its use here is an instance of unnecessary legalcse and it docs not add to the purport 
of the «»mmunication that a cover note »-3s being sent It is obvious that if m the 
period during which the cover note was operatnx there was refusal to insure the 
assured could not have demanded a policy or insisted that there was insurance with- 
out 8 policy, standard or olherwse, and not subject to any conditions by reason 
of the acceptance The cover notes could have been sent later without impairing 
the effect of the rtference to them rn the Ictien of acceptance By the formitous 
cluT« of omission to enclose the cover notes the assured did not get any additional 
Tights under the letters of aaxptance Inscnnce of property is not a bet but a well* 
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known commercial deal. Acceptance of the proposal read with the cover notes 
clothed the assured with a right to demand a policy in relation to the kind of insurance 
he had bought and he could only claim to be covered against risk in the manner 
laid down in the policy. To avoid this consequence the learned Additional Solicitor- 
General, arguing on behalf of the assured, faintly suggested that the endorsement 
at the back of the letter of acceptance was the cover note and it did not refer to any 
policy. This position was clearly unsustainable. The cover notes were an integral 
part of the acceptance of the proposals and the two had to be read together. 

A contract of insurance is a species of commercial transactions and there is a 
well-established commercial practice to send cover notes even prior to the comple- 
tion of a proper proposal or while the proposal is being considered or a policy is in 
preparation for delivery. A cover note is a temporary and limited agTeement. It 
may be self-contained or it may incorporate by reference the terms and conditions 
of the future policy. When the cover note incorporates the policy in this manner, 
it does not have to recite the terms and conditions, but merely to refer to a particular 
standard policy. If the proposal is for a standard policy and the cover note refer 
to it, the assured is taken to have accepted the terms of that policy. The reference 
to the policy and its terms and conditions may be expressed in the proposal or the 
cover note or even in the letter of acceptance including the cover note. The incor- 
poration of the terms and conditions of the policy may also arise from a combi- 
nation of references in two or more documents passing between the parties. Docu- 
ments like the proposal, cover note and the policy are commercial documents and to 
interpret them commercial habits and practice cannot altogether be ignored. During 
the time the cover note operates, the relations of the parties are governed by its 
terms and conditions, if any, but more usually by the terms and conditions of the 
policy bargained for and to be issued. When this happens the terms of the policy 
are incipient but after the period of temporary cover, the relations are governed only 
bythe terms and conditions of the policy unless insurance is declined in the meantime. 
Delay in issuing the policy makes no difference. The relations even then are governed 
by the future policy if the cover notes give sufficient indication that it would be so. 
In other respects, there is no difference between a contract of insurance and any 
other contract except that in a contract of insurance there is a requirement of uberima 
fides, I. e., good faith on the part of the assured and the contract is likely to be construed 
contra proferentem that is against the company in case of ambiguity or doubt. A 
contract is formed when there is an unqualified acceptance of the proposal. Accept- 
ance may be expressed in writing or it may even be implied if the insurer accepts 
the premium and retains it. In the case of the assured, a positive act on his 
part by which he recognises or seeks to enforce the policy amounts to an afiirmation 
of it. This position was clearly recognised by the assured himself, because he wrote, 
close upon the expiry of the time of the cover notes, that either a policy should be 
issued to him before that period had expired or the cover note extended in time. 

In interpreting documents relating to a contract of insurance, the dirty of the Court 
is to interpret the words in which the contract is expressed by the parties, because 
it is not for the Court to make a new contract, however reasonable, if the parties 
have not made it themselves. Looking at the proposal, the letter of acceptance and 
the cover notes, it is clear that a contract of insurance under the standard policy for 
fire and extended to cover flood, cyclone etc. had come into being. 

The letters of acceptance clearly mentioned that cover notes were_ being sent. 
The contract of insurance was based upon the cover notes for the period covered 
by the cover notes. Nothing happened in the 30 days during which the cover notes 
operated. It is true that the letters of acceptance showed that the risk was covered 
for the whole year and not for 30 days. This was an unforffinate way of expressing 
that the acceptance of the proposal would operate in the first instance for 30 days only 
during which the company would be free to decline the policy. The four essentials 
of a contract of insurance are, (i) the definition of the risk, (ii) the duration of the nsk, 
(in) the premium and (zV) the amount of insurance. See Macgilliyray on Insurance 
Law (5th Edition) Volume I, paragraph 656, page 316. But the policy which is ’ssued 
contains more than these essentials because it lays down and measures the rights of 
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the parties and each side has obligations which are also defined In a policy against 
fire the purpose is not so much to insure the property but to insure the owTicr of the 
property against loss The policy not only dcfmcs the risk and its duration but also 
lays down the special terms and conditions under which the policy may be enforced 
on either side Even if the letter of acceptance went beyond the co\er notes in the 
matter of duration, the terms and conditions of the proposed policy would gos-em 
the case because when a contract of insuring property is complete, it is iimnaterial 
whether the policy is actually dell^ered after the loss and for the same reason the 
rights of the parties arc governed by the policy to be, between acceptance and delivery 
of the policy Even if no terms are specified the terms contained in a policy custo- 
marily issued m such cases would apply There is ample avthoniy for the proposi- 
tion In <>rpus Juris Bccundum (Vol 44, page 953) the following occurs 

“ VSlieTC the contract to insureor issueapoli»of iiieinsuraDce does not specify Ihetcmuan] 
conditions of the policy it is a eenerat niletnat ibe parties will be presumed to hase cootempUted 
a form ^ policy containing such cooditiom and Imuiatioos as are usual in such cases •” 

See also Richards on Insurance (5lh Edition) Vol 3, page 1296 paragraph 390 In 
^mes V Home Insurance Co the Supreme Court of the United Slates observed : 

“ If no prel minary contract would be valid unless it ipccified minutely the terms to be coo* 
tamed m the pol cy to be issued no such contract could ever be made or would ever be of any 
use The very reason for suslairuQg such contracts IS ibatthepanmmayhavetbebenefitof them 
during that inapient penod when the papers arc being perfected and transmitted It is tulTicient 
Ifone party proposes to be losared and thcotherparty agrees to insure and the subject the period 
the amount and the rate of i nsurance is ascertained or understood and the premium paid If demanded 
It will be presumed that they contemplate sudi form of policy containing such conditions and limita 
Horn as are usual tn such cases, or have been used before between the parties This it the tense 
and reason of the ih ng. and any contrary requirement should be expressly notif ed to the party to 
be affected by It 

In General Accident Insurance Corporation V Cronk*, it was also ruled that a 
person making a proposal must be taken to have applied for the ordinary form of 
policy issued by the company It is only when there is a condition precedent that 
the policy must be delivered that the assurer is not on the risk, otherwise he is Elee 
Macgillivray ibid (Vol 1, page 325, paragraph 675) In such a case acceptance is 
merely an mlimatioa that the assurer is willing to issue a policy but there will be no 
binding contract (tbld paragraph 679, page 328) In the present case, there was no 
such condition precedent and the company was on risk throughout. An insurance 
was asked for on the policy of the company the usual policy would have issued and 
as the insurance was from 3rd June, 19^, the policy would have related back to that 
date The issuance of the policy docs not add to the contract The incipient terms 
and conditions of the contract later merge in the policy and the terras and conditions 
then become express 

The attempt of the assured in this case, therefore, has been to establish that 
tbe cover notes having expired, did not bind the parlies and the reference to the policy 
being in the cover notes and not in the letters of acceptance the terms and conditions 
of the policy were not attracted We are satisfied that this is not the true position 
The letters of acceptance expressly mentioned the cover notes and the cover notes 
expressly mentioned the policy Therefore both during the period of 30 days when 
the cover notes operated and also tbereaner, the terms and conditions of the policy 
governed the relationship between the parlies Wc have already held that as there 
was only one standard fire-policy, the use of the plural word * policies* made no dific- 
rcncc and the delay in sending the cover notes, if any, was also immaterial The 
terms and conditions of the usual policy accordingly governed the relations of the 
parties, and made condition 10 applicable 

It was, however, contended that the policy itself never came into existence 
because it was cancelled before it was issued and the endorsement of cancellation 
was engrossed and incorporated with the making of the policy It was argued that 
condition 10 would not come into operation at all, because the policy itself was 
cancelled before it was engrossed In other words, the contention is that condition 
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10 could not operate between the parties till the policy was signed and delivered to' 
the assured and as this never happened the cancellation was improper. This argu- 
ment IS scarcely open, because, the assured is obviously basing his suit on the policy. 
In his plaint he invoked the policy. The assured cannot sustain the suit except by 
basing it upon the policy, because unless one reads the policy and the terms on which 
It was elfective, mere reading of the proposals and the letters of acceptance would 
not give any terms. Further when a contract of insuring property is complete, 
itis immaterial whether the policy is delivered or not for the rights of the parties are 
regulated by the policy which ought to be delivered. In this way also the terms and 
conditions of the standard fire-policy would apply even though the policy was not' 
issued. 


It was next contended that the expression ‘ usual conditions of the Society’s 
policies’ could not be read to include condition 10 which was not a usual condition, 
where it gives a right to terminate the policy at will to the company. This is not 
correct. Such a condition is mentioned in almost all the books on the law of 
Insurance. See Halsbury’s Laws of England (3rd Edition) Volume, 22, page 245 
paragraph 474 ; Macgillivray on Insurance Law (5th Edition) Volume 2, page 963 
paragraph 1981 ; Welford and Otter-Bany’s Fire Insurance (4th Edition) pages 178, 
179 ; and Richards on Insurance (5th Edition), Volume 13, page 1759, paragraph 531.' 
In The Sun Fire Office v. Hart and others i, such a condition is not only mentioned but 
also discussed. An identical condition in a fire policy was also mentioned and 
discussed in a decision of this Court reported in The Central Bank of India Ltd. v. 
Hartford Fire Insurance Co., Ltd. There was thus nothing unusual in the inclusion 
of such a condition in the policy and the reference to the usual conditions would, 
therefore, include a reference to condition 10. 

This condition gives mutual rights to the parties to cancel the policy at any time. 
To the assurer it gives a right to cancel the policy at will. It was contended that 
such a condition was so unreasonable that it could not be allowed to stand. It was 
argued on the authority of Sze Hai Tong Bank Ltd. v. Rambler Cycle Co., Ltd. that 
the extreme width of the condition must be cut down by an implied limitation whicTi 
was that the main object and intent of the contract should not be allowed to be 
defeated and that object and intent was the insuring of the property against floods and 
cancellation of the policy when floods had started would defeat the main object and 
intent of the contract. This argument mixes up two situations. The first is a ques- 
tion of pure principle. There is nothing wrong in including such a mutual condi- 
tion for the cancellation of the insurance. An assured may like to invoke such a 
condition when the policy is found to difler from the policy he agreed to accept or it 
contained a term or condition to which he did not agree. Fe may not accept the 
same policy from another company to which he did not make a proposal. He may 
invoke this condition if the company transfers its assets and business to another. 
Just as the assured may like to terminate the policy without assigning any reasons 
and at his will, the assurer may also do likewise. 

Such a clause was considered by the Privy Council in^im Fire Office v.Hart.^ 
This was a case of a policy of insurance against fire. Certain fields of sugarcane 
were insured against fire. After insurance 3 fires happened and an anonymous 
etter was received that more fires would take place. The policy contained a condi- 
tion that the insurers might terminate the policy by notice ‘by reason of such change, 
or from any other cause whatever’ and the insurers ■cancelled the policy under that 
condition. The object of such a condition was stated by Lord Watson to be — 


“ to enable the insurers to release themselves from their contract during its 

currency, leaving it in full vigour down to the time of notice. The words in which the ptwer of 
determination is expressed, taken by themselves, arc very wide and comprehensive, jy^rding to 
their primary and natural meaning, they import that, in order of 

nothing is required except the existence of a desire, on the part of the insurers, to gst 
liability, whether such desire be prompted by causes which prevent the policy attaching, or by any 
other cause whatever.” 


1. (1889) L.R. 14 A.C. 98. 

2. (1965) 1 Comp.L.J. 226 : (1965) 1 S.C.J. 
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498 : A.r.R. 1965 S.C. 1288. 
3, L.R. (1959) A.C. 576. 
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In dealing with the further question whether ai^ reasons should be assigned and if so 
assigned whether they should be such as nnist satisfy a Court of law, it was further 
observed 

“The duestion remains whether the clause pvM the insurers the right to act upon their own 
judgment or whether they are bound itsorequired toallcgeandprovetothesatisfactiouofaJudge 
or Jury not only that a desire exists on their part but that they have reasonable grounds for enter 
taming it If the determination of the pol cy would be for the advantage of its business that would 
obviously be a reasonable ground for the ofhee desiring to put an end to it a priori one would 
suppose that the insurers themselves must be the best if not the only capable judges of what will 
benmt their bus ness. An insurance office may deem it prudent and resoh'C to limit its outstanding 
engagements and unless the words of the clause clearly imply the contrary it cannot be presumed 
that the parties meant to make such a question of prudent administrat on the subject of inquiry in 
a COTTt of law” 


The learned Judges of the Divisional Bench did not follow the decision of the 
JudicialCommittcebwusctheyfound it unacceptable Buta similar viewofanidcn* 
tical condiUonwastakenbythisCouftintheCen/rfl/.fiflni of India case^ Sarkar, J , 
there pointed out that a clause in this form was a common term m poliaes and 
must therefore be accepted as reasonable and that the right to terminate at w ill cannot, 
by reason of the circumstances be read as a right to terminate for a itssonable cause 
In that case the Hartford OQice insured certain goods against lire between 20th March, 
1W7 and March, 1948 in the town of Amritsar The policy was extended to loss by 
not or civil commotion Riots occurring m July 1947 in the Punjab, a godown m 
Bakamana Bazar in Amritsar where insured goods were stored was looted and some 
goods were lost The Hartford Ofiice was iiuormed and on 7ih August, 15147, they 
wrote saying that the goods be removed to a safe place or the policy would stand 
cancelled after lOth August 1947 under condition 10 which was similar to condition 
10 here On 15th August, 1947, the goods were lost by fire The Hartford OiTicc 
was held to be proteaed by the said condition The reason of the rule appears to 
be that where parties agree upon certain terms which are to regulate their relationship. 
It IS not for the Court to make a new contract, however reasonable, if the parties 
have not made it for themselves The contract here gave equal rights to the parties 
to cancel the policy at any time and the assurers could therefore invoke the condition 
to cancel the policy 

It was contended (and it has been so held by the Divisional Bench) that this 
cancellation was inefTective. because risk had already commenced and the policy 
could not be cancelled after the liability of the company began As a general pro- 
position this IS perfectly right Condition 10 is intended to cancel the risk but not 
to avoid liability for loss which has taken place or to avoid risk which is already turn- 
ing mto loss It IS obvious (hat a fire policy cannot be canceHcd after the house has 
caught fire But it is equally clear that unless the risk has already commenced or 
has become so imminent that it must inevitably take place, such a clause can be 
invoked Ifpropcrty is insured against Good it is not o^n to the insurance company 
to send couriers on motor ejelcs ahead of the Goods to cancel the policy But 
if It IS thought that a particular dam was not quite safe, the insurance company will 
be entitled to cancel the policy against flood before the dam has actually started to 
crumble or has crumbled Cancellation is reasonably possible before the liability 
under the policy has commenc^ or has become inevitable and it is a question of 
fact in each case whether the cancellation is legitimate or illegilimate 

In the present case, it was always clear that the Ganges would get into the floods 
m the rainy season but it was no: clear that « would begin to erode the bank m such a 
way that these houses which were atadwtance of 400 500 feet from the bank would 
inevitably be washed away The question thus is whether the cancellation was 
done aPer liability of the assurer under the policy had commenced or the loss had 
become inevitable Here wc must look at the evidence which was summarized earlier 


We are concerned with two dates in particular and they are I8th June 1950 
when Chose visited Dbjhan and 6ih Jnly when the policy was cancelled’ The* 
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houses according to Lalchand Jain (P.W. l)-were 400/500 feet away when the pro- 
posal was made. The river remained calm till the second week of June. It only 
began to rise in the third week of June. Thus on 18th June, when Ghose visited the 
place, there was no flood and no erosion. Ghose’s report has not been produced 
but he could have only estimated the possibility of loss and no more. Even in the 
third week of June there was no erosion and it began by the end of June. Even on 
15thJuly,the distance between the river and thehouseswas 250feet(seeQ. 179). As 
the rate of .erosion was about 20/25 feet per day (vide Bijoy Kumar P.W. 4) the houses 
were 400/500 feet away even on 6th July. In these circumstances, it cannot be said 
that the loss had commenced or that it had become so certain as to be inevitable or 
that the cancellation was done in anticipation and with knowledge of inevitable loss. 
The cancellation was done at a time when no one could say with any degree of certainty 
that the houses were in such danger that the loss had commenced or became inevitable. 
There is no evidence to establish this. This case, therefore, falls within the rule of the 
Sun Fire Office^ and the Hartford Fire Insurance Company,^ cases. The assurers were, 
therefore, within their rights under condition 10 of the policy to cancel it. As the 
policy was not ready they were justified in executing it and cancelling it. The right 
of the plaintiff to the policy and to enforce it was lost by the legal action of cancellation. 

In the result the appeal must succeed. It is allowed. The decree passed by 
the Divisional Bench is set aside and the judgment of G.K. Mitter, J. dismissing the 
suit is restored. Although costs must follow the event, we think in the special cir- 
cumstances of this case we should make no order about costs. 


K.G.S. 


THE SUPREME COURT OF INDIA. 


Appeal allowed : 
Suit dismissed. 


(Criminal Appellate Jurisdiction.) - 

PRESEm' : — K. SuBBA Rao, K. N. Wauchoo, J. C. Shah, S. M. Sikri aj<d 
V. RAMASWAJir, JJ. 

Sachidananda Banerjee, Assistant Collector of Customs, Calcutta 

and another . . Appellants* 


V. 


Sitaram Agarwala and others . . Respondents. 

Sea Ctuloms Act {VIII of 1878), section 167 {91)— Importing of goods against restrictions under the Act 
— Smuggled goads passing out of the hands of the actual smuggler — In possession of persons unconnected with 
actual import — Liability for confiscation — ‘Concerned’ in dealing with prohibited goods — Question depends on facts 
of each case — Dealing in prohibited goods under a prior arrangement— Accused apprehended in the attempt — Whether 
‘ concerned. ’ 


Words and Phrases— In any way concerned In any manner dealing with prohibited 
goods ’ — ‘ Concerned in ’ — ‘ Deal wilB.’ 


Per Wanchoo, J. (on behalf of the majority) Subba Rao, J., dissenting.— It is well-settled that so 
long as it is proved that the goods had been imported against the restrictions imposed under Gh. IV 
of the Act, the goods remain liable to confiscation wherever found even if this is long after the import 
is over and even if they are in possession of persons who had nothing to do with the actual import, 
It is also well-settled that the second part of the penalty relating to any perSon applies only to t 
person concerned in the importation or exportation of the goods and does not apply to a person found 
in possession of the smuggled goods, who had nothing to do with the importation or exportation thereof. 

The words ‘ in any way concerned in any manner dealing 'vith the prohibited goods in section 
167 (81) of the Act are of wide import. It will depend upon the facts found in each case whether it 
can be said that any person was concerned in dealing svith such goods. 


1. (1889) L.R. 14 AC. 98. ^ 

2. (1965) 1 Comp.L.J. 226 ; (1965) 1 S.C.J. 

* Grl. As. Nos. 192 of 1961, 183 of 1962 and 

123 of 1962 with Grl. A. Nos, 41 & 42 of 1964. 


498 ; A.I.R. 1965 S.C. 1288. 
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The words ‘ concerned m* mein ‘ intcrettcd in > Involvtied in , maed up with' while the 
words'deilwitb* meantobivesomethmstodowith to concern oneself to treat, to nuke arrans^ 
nent , to negotiate with respect to lometbiiig* 

Therefore when a person enters into tome Innd of transaction or attempts to enter Into som* 
kind of transaction with respect to prohibited goods and U is clear that the act is done with same kind 
of prior arrangement or agreement it must be held that such a penon is concerned in dealing vath 
prohibited goods. The (act that the act stopped at an attempt to purchase (as m the instant case) 
when the police intervened does not in any way mean that a penon was not concerned In dealing with 
the prohibited goods. 

The fint part of section 167 (81) has a widersweep than section 167 (8) and it does not only apply 
to a person who may have been actually concerned lo some way or other with smuggling but also 
tnUr slut to persons who may have come into possess on of goods even after the smuggl ng was over 
So long as the prohib tion or restriction remains in force or the duty has not been paid even a third 
person coming into possess on of such goods would have (be intention cither to evade the prohibiticn 
or restriction or defraud the Government of the duty payable thereon Smuggl ng docs not only 
stop at importing the goods in the fact of prohibition, >1 envisages subsequent trajisaetion like sale of 
the smuggled gooda Otherwise there aould be asenous lacusu in section 1C7 (81) of the Act. 

TtxSvliaRaa J (contra) Under the fmtpart of section 167 (81) the intention to contravene 
the prohibiuan cannot be imputed to subsequent dealers sn the prohibited goods after tl e importer 
parts with then. 

ACairreadingofthe Act discloses that (he Actinakesadistinetionbetu-eena cuitonu offence and 
a criminal offence The Legulaiure has not made the dealings in such goods by persons other 
thanthne mentioned in clause 81 a criminal offence TheHgh Court cannot ^ eonsCniciiOR 
bring such class of persons within the said clause 

Appeals from the Judgments and Orders dated the Ilth August, 1961 of 
the Calcutta High Court m Criminal Appeals Nos 3C0 of lOSg and 345 of 1959, 
and the judgment and order dated 29t)i August, 1961 of Calcutta High Court in 
Cr! Revision ISo 137 of 1960 respectively wsUi Appeals by Special Leave from 
the Judgments and Orden dated the 25th March, 1963 and 13th rebruary, 1963 
of the Bombay High Court in Criminal Appeals Nos 1640 of 1962 and 1359 of 
1962 respectively 

Jilitn De, Adttional Solicitor General of India and It Prm, Senior 
Advocate, {/? H D/ubar and D R C K Athar, Advocates, with them), for 
Appellant (inCrAs Nos 192 of 1961 and 183 of 1962 ) 

D R Pim, Senior Advocate {D R G h Athar, Advocate, with him), 
J’rorai, Advocate, also appeared for the Appellant (in Crl App Nos 41 
and 42 of 196-4), for Appellant, Asst Collector of Customs, Calcutta (m Cr A No 
123 of 1962, and (Stat'* of Maharashtra), in Cr As ISos 41 and 42 of 1964). 

S C Mazttmdar, Advocate, for Sitaram Ag rwala. Respondent No 1, 
(in Cr A No 192 of 1901) 

P K ChalUtju and S P f’ama. Advocates, for Ammllian Respondent 
No 1 {in Cr A No 123 of 1962} ’ ^ 


2? M 1/7/frrandi’ R Ftft//, Advocates, and 7 B Daiazhann, 0 C Mathurand 
Adv^tes of \f// J D Daiachanji & Co , for Hamanmal Karam- 
chand Shah, Respondent (in CrA No 41 of 1964) 

c ti .4 and //rrars, Advocate of U/r Casrat G? Co forIclihaLal 

SuUideo, Respondent (in CrA No 42 of 1964) 

Ai; r n n'Siulf “'”1 J ^ Dadaihaji, AimaK of 

'ISil 

The following Judgments of the Court were delivered 

the construction of section 167 
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Clause (81) of section 167 of the Sea Customs Act reads : 

“ If any person knoTOngly, and wth intent to defraud the Government of any duty payable 
thereon, or to evade any prohibition or restriction for the time being in force under or by virtue of 
this Act TOth respect thereto acquires possession of, or is in any ivay concerned in carrying, removing 
depositing, harbouring, keeping or conceaEng or in any manner dealing wth any goods which have 
been unlasvfully removed from a svarehouse or which are chargeable with a duty wWch has not been 
paid or svith respect to the imporUtion or exportation of which any prohibition or restriction is for the 
time being in force as aforesaid ” j 

The penalty clause thereof reads : 

‘'such person shill on conviction before a Magistrate be liable to imprisonment for any term 
not exceeding two years or to fine, or to both.” ' 

This clause introduces a criminal offence. It is triable by a magistrate. The 
person convicted is liable to imprisonment for a term not exceeding two years or 
to fine or to both. The rule of construction of such a clause creating a crimina 
offence is -well settled. The following passage from the judgment of the Judicial 
Committee in The Gauntlet^ may be quoted : 

“No doubt all penal statutes are tobe construed strictly, that is to say, the Court must see 
that the thing charged as an offence is within the plain meaning of the words used, and must not 
strain the words on any notion that there has been a slip, that there has been a casus ombsus, that the 
thing is so clearly within the mischief that it must have been intended to be included, and would have 
been included if thought of. On the other hand, the person charged has a right to say that the 
thing charged, although svithin the words, is not within the spirit of the enactment. But where the 
thing is brought svithin the words and within the spirit, there a penal enactment is to be construed, 
like any other instrument, according to the fair commonsensc meaning of the language used, and 
the Court is not to find or make any doubt or ambiguity in the language of a penal statute, where 
such doubt or ambiguity would clearly not be found or made in the same language in any other 
instrument.” 

The clause, therefore, must be construed strictly and it is not open to the Court to 
strain the language in order to read a casus omissus. Tlie Court cannot fill up a 
lacuna : that is the province of the Legislature. The second rule of construction 
equally well settled is that a Court cannot construe a section of a statute with reference 
to that of another unless the latter is in pari materia with the former. It follows that 
decisions made on a provision of a different statute in India or elsewhere will be 
of no relevance unless tlie two statutes are in pari materia. Any deviation from this 
rule will destroy the fundamental principle of constraction, namely, the duty of a 
Court is to ascertain the expressed intention of the Legislature. I am led to make 
these general remarks, as an attempt was made by the learned Counsel for the appel- 
lant to persuade us to interpret the words of the clause in the light of the decisions 
of the English Courts on an analogous provision in an Act intended to prevent smug- 
gling. It is not possible to state that the English and the Indian Acts are in pari 
materia, though their general purposes are the same and tliough there is some resem- 
blance in the terminology used in them. The English decisions, therefore, must 
be kept aside in construing the relevant provisions of the Indian statute. 

Now coming to the relevant clause, tire following material ingredients constitute 
an offence thereunder : (1) a person must have a knowledge tliat there is a prohi- 
bition or restriction against doing any of the enumerated acts with respect to goods 
imported or exported contrary to the restriction or prohibition imposed against 
their import or export ; (2) he must have acted with an intention to evade such a 
restriction or prohibition ; there is no offence unless the said two elements of mens - 
rea, namely, knowledge and intention, are established. It is not enough if a person 
has only knowledge of such a prohibition or, restriction ; in addition he shall have 
the intention to evade such a prohibition or restriction against the import or export 
of goods, as the case may be. A person who knowingly purchased smuggled goods 
from an importer cannot have an intention to evade a prohibition against import, 
for the prohibited goods have already been imported.- A person who receives goods 
with the knowledge that they are stolen goods cannot possibly have an intention 
to commit theft, for the theft has already been committed, though he may have the 
intention to receive the stolen goods. Knowledge of an offence cannot be equated 


1. (1872) L.K. 4 P.C. 184, 191. 
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With an intention to commit the offence Such a construction eflaccs the distinction 
between the two distinct elements of mus rea, knowledge and intention, laid down 
m the clause 

The only possible way out of the inevitable effect of the plain words used in Uic 
said clause is to give a meaning to the expression “ import ” which that word cannot 
bear To accept the argument of the learned Counsel for the appellant is to hold 
that the process of import continues through innumerable transactions between 
different persons without reference to tune or place and whether the goods existed 
or ceased to exist Ordinarily the process of import commences the moment the 
goods cross the customs bamcr That i$ the meaning given to that word by this 
Court in J V Cokal & Co v Atnstant ColUcioT of Sales tax^ But the said clause 
gives that expression a wider mcamng The enumerated dealings with the goods 
prohibited or restricted covered a field beyond the point of import normally under- 
stood by that expression But all the said dealings have an intimate nexus with 
the import of goods under the Act Goods may be imported through the machinery 
provided under the Act , y*** a person may e%'adc the restrictions by fraud or other- 
wise Goods may also be illegally imported into India outside the machinery so pro* 
vidcd This IS done stealthily at different points of the vast sea line of our country 
But in cither case different persons may take part in carrying, removing, deposit- 
ing, harbouring, keeping or concealing or in any other manner dealing with any 
goods so imported They arc the necessary acts to complete the process of import 
Such acts may be done by persons between whom there was a pre arranged plan 
before the go^s were brought into India Different persons may also take part m 
such dealings with the requisite knowledge or intention for the purpose of complet- 
ing the import ru a ou the importer Under the said clause, therefore, the process 
of import docs not end immediately the prohibited goods are brought into India, 
but continues till the goods are delivered to the importer, physically or construc- 
tively The importer who smuggles the goods is certainly guilty under the clause, 
because he imports them in derogation of the prohibition or restnction Any penon 
who deals with the goods in the context of the import as explained above in any one 
of the connected ways with the requisite knowledge and intention would equally be 
guilty of the offence But the subsequent transactions m regard to the said goods are 
outside the process of the enlarged dcfinilion of the expression ' import " It would 
be incongruous to hold that a purchaser from the importer or a purcliaser from the 
said purchaser, and so on, has an intention to evade the prohibition or restriction, 
Uiough he may have the intention to receive the smuggled goods How doessuclia 
purc^er evade the prohibition against import which has already been effected? 
The contrary construction vvill lead to the anomaly of a purchaser, even after 20 year* 
of the import, being attributed the intention to evade the prohibition against import 
Suppose before the purchase of die goods by a stranger the prohibition was lifted 
In such a situation docs the purcliaser commit an offence ? If the contention a 
sound he does This illustraies that the crux of the offence is the import of 
with the requisite intent contrary to the prohibition For the said reasons the 
intention to contravene the prohibition cannot be imputed to subsequent dealers in 
tlie said goods affer the importer parts willi them ^ 


It is said that if the construction suggested by the learned Counsel for the appeUant 
hcnota.xytcd,i!un>a mnonwhoru,clum,„uggljd ^, 1 , 
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acmloimontactaadacnnaaalcdrtnct Tl.t .maggltd good, m tht hand, of 
»hom,oeicr tht, art fomd can bt confutattd and tlicrcforc, tht State can 
alaa,-. tract tht .muggltd good, to thtir alt, malt dmtiaat.on Tht .muggier 
E-T "■SfrU.K, snilty of both turtom, and 

cruiunal olTcnec. Jl.e Ltmlalurc, crihtr mtcnt.onally or otherm.c ha, no- made 
thanrho.t'm^Sd to’^^mt m of 
section l67ofthe SeaC-ustoms Act a cnnunal offenee \Wi»n 
brrrg rhtm rn, the Court y a not, by coa., n.tnon':"nna S" or'”p?rtom 

1 (rajsejeti (lSCI))JSC.R.E5h 8,7,658 



nj S. BANERJEfi V. S. AdARWAtA {tVaiicrwO, j.). Il5 

within the said clause. It is for the Legislature to do so and we are told that it 
has recently amended the section. 

I, therefore, agree with the High Court that it has not been established that the 
respondents have dealt with the goods with an intention to evade any restriction 
or prohibition imposed on the import of the said goods. 

In the result, all the appeals should be dismissed. 

Cr.As. ^os. 192 of 1961 and 183 of 1962. 

Wanchoo, J.: — ^Thesc two appeals on certificates granted by the Calcutta High 
Court arise out of the same trial of the two respondents for an offence under section 
167 (81) of the Sea Customs Act, (VIII of 1878), (hereinafter referred to as the Act) 
and will be dealt with together. The facts are not in dispute and have been found 
as below. 

_ On 25th August, 1958, a constable attached to the Detective Department, 
noticed Sitaram Agarwala, respondent and another person at the crossing of Harri- 
ram Goenka street and ^lakar street. The constable had certain information 
with respect to these persons and decided to follow them. These two persons got into 
a bus and the constable also boarded the same bus. They got down at the junction 
of B. K. Pal Avenue and J.M. Avenue and so did the constable. They then went 
to Narendra Dev Square which is a kind of park. The constable kept watch over 
them from a distance. After a short time these nvo men came out of the park and 
stood on the Western foot-path of J.M. Avenue. Shortly thereafter a small taxi 
came there from the south and stopped. Respondent Wang Chit Khaw (herein- 
after referred to as the Chinese accused) was in that taxi. He came dotvn and shook 
hands with Sitaram Agarwala and the three got into the taxi. When the taxi was 
about to start, the constable disclosed his identity to the driver and asked him to stop. 
He also asked the daree persons to accompany him to the tliana. Thereupon 
Sitaram Agaru'ala and the other man who was with him came out of the taxi and 
tried to run away. The constable caught hold of them and put them in the Police 
wagon which happened to come up just then. The Chinese accused also tried to 
run away. The constable appealed to the members of the public to help him in 
securing the Chinese accused and he was secured with the help of tvvo college students 
and one other young man. As the Chinese accused was running away he threw 
a^vay three packets which were picked up. In the meantime Sergeant Mukherjee 
came there on a motor-cycle from the opposite direction and detained the Chinese 
accused. The three packets thrown away by him were also handed over by the 
three young men to the Sergeant. Thereafter all the three persons who were arrested 
were taken to the Police Station along tvith the three packets. It tvas found in the 
Police Station that the three packets contained 23 gold bars of about sixteen tolas 
each with Chinese inscription thereon. On search of the person of Sitaram Agarwala 
a sum of Rs. 49,320 in notes of various denomination was found on him. The 
customs authorities Were informed and took charge of the gold bars. Eventually, 
_the gold bars were confiscated under section 167 (8) of the Act and thereafter the 
Police after investigation prosecuted the Uvo respondents and the third man in respect 
of the offence under section 167 (81) of the Act. 

These facts were held to be proved by the magistrate so far as the Chinese 
accused and Sitaram were concerned. He therefore convicted them. The case 
against the third man was held to be doubtful and he ivas acquitted. The ttvo 
convicted persons then filed separate appeals in the High Court. The High Court 
accepted the findings of fact recorded by the learned magistrate and came to the 
conclusion that on the facts proved there was no doubt that Sitaram had gone with a 
large sum of money to meet the Chinese accused in order to purchase the gold bars 
■which had been recovered from the packets thrown away by the Chinese accused. 

The High Court then addressed itself to the question whether on the fact® 
proved the conviction of the two respondents could be sustained in law. The charge 
against Sitaram Agarwala \v'as that on the date in question and at the time and place 
which appeared in the evidence he had gone there by previous arrangement to pur- 
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chase the smuggled gold bars from the Chinese accused and was therefore concerned 
in dealing with smuggled gold and thereby i»mmitted an ofTcnce under section 167 
(81) of the Act The charge against the Chinese accused was that he had m his 
possession 23 smuggled gold bars which he wanted to sell to Sitaram Aganrala and 
another person by previous arrangement and as such he was concerned in dealing with 
smuggled gold and was guilty under section 167 (81) of the Act So far as Sitaram 
Agarwala was concerned, the High Court held that by merely going to the park 
in order to purchase smuggled gold by previous arrangement, it could not be said 
that Sitaram Agarwala was in any manner dealing with smuggled gold The High 
Courtwasoftheviewthatthcrcwasamercattempt to purchase smuggled gold on 
the part of Sitaram Agarwala, but as the purchase was not completed it could not 
be said that Sitarma Agarwala was concerned in dealing with the smuggled gold 
The High Court therefore ordered the acquittal of Sitaram Agamala respondent. 
As to the Chinese accused, the High Court held that though he was found in posses 
Sion ofsmuggled gold, which he knevt to be such, and had attempted to sell that gold 
surreptitiously, section 167 (81) required knowledge that the aruclc in question vias 
smuggled and intention todefraudthe Govemraent of any duty payable- thereon or 
to evade any prohibition or restriction for the time being in force under or by v irtuc 
of the Act In view of the intent necessary, the High Court was of the viciv that 
before a person could be convicted undcrscction 167 (81) it mustbeshown that be 
was either a direct importer or concerned m some way in the import of the smuggled 
article In other words, the High Court thought that the section dealt with goods 
while they were being smuggled , it did not mcludcin its scopea person who subse- 
quently obtained the smuggled goods and then dealt with them, though tlie smuggled 
goods themselves might be liable to confiscation when seized Consequently, the 
High Court ordered the acquittal of the Chinese accused also As tlie interpretation 
of section 167 (81) was involved, the High Court granted certificates, and 
that IS how l^e two appeals have come up btiore us 

The facts are not in dispute in this case and have been set out above Titus 
the quesuon that arises before us is the interpreuuon of section 167 (8r) and two 
aspects of ^at sectioit have to be considered The first aspect is the ambit of the 
words m any way concerned m anymanner dealing; with any goods with respect 
to the importation of which any prohibiuon or rcstnction is for the time being m 
force as aforesaid The second aspect is with respect to the intent necessary under 
the section and whether that mteni can arise where smuggling 11 over and smuggled 
goods are in die possession of persons other than those actually concerned m the 
smuggling and arc then dealt with by them in some manner or other 


^Vc may briefly indicate the scheme of the Act m order to appreciate the pur- 
pose behind section 1G7 (81) The object of the Act is to provide machinery for the 
collection w/rr aha of import duties and for the prevention of smuggling With 
that object customs frontiers arc defined, (Chapter I) , customs officers arc appoint- 
ed with certain powen (Oiaptcr II), ports, wharves, custom houses, warehouses 
and boarding and landing stauons are provided for, (Chapter III) , prolubiiions 
and rtslnciions of imports and exports are envisaged, (Chapter IV) , Jevy of and 
exempuon from custom duties and the manner in which it has to be done is provided, 
(Chapter VO. drawbacks !.<, refunds arc provided m certain circumstaccs (Chap- 
ter VI), arrival and departme of vessels is controlled, (Chapters VII and VIII). 
provision 11 made for the duc^rge of cargo, (Chapter IX), and clearance of 
goods for home consi^ption (^ajner X) , provision is also made for warehousing 
and transhipment, (Uiaptcrs XI, XII) , prcvnsiora arc also made for exportation 
or shipment and " (^apter XIII) , special provisions have been made 

relating to spirit (Chapter XIV) and coasting trade (Chapter XV) Tlicn com-^ 
^ Offtneii cn«n. 4 nt(l m Ch.p- 
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have been created to ensure that no fraud is committed in the matter of 
payment of duty and also to ensure that there is no smuggling of goods, without 
^yment of. duty or in defiance of any prohibition or restriction imposed under 
Chapter IV of the Act. 

• necessary for our purpose to set out two provisions of section 167 which is 

m Chapter XVI. These are sections 167 (8) and 167 (8l). Section 167 (8) is 
m these terms : — 

• . ofTenecs^mentioned in the first column of the following schedule shall be 

punishable to th « extent mentioned in the thin' column of the same with reference to such offences 
respectively : — 


Section of this Act to which 


Offences. 

Offence has reference 

Penalties. 

(8) If any goods, the importation 
or exportation of which is for the 
time being prohibited or restricted 
by or under Chapter IV of this 
Act, he imported into or exported 
from India contrary to such pro- 
hibition or restriction ; or 

Etc. Etc. 

18 & 19 

such goods shall be liable to 
confiscation ; and 

any person concerned in any 
such offence shall be liable to a 
penaltynot exceeding three times 
the value of the goods, or not 
exceeding one thousand rupees.” 


Section 167 (81) with which we are particularly concenred reads thus ; 


“ (81). If any person knowingly, General 

and with intent to defraud the 
Government of any duty payable 
thereon, or to evade any prohibi- 
tion or restriction for the time being 
in force under or by virtue of this 
Act with respect thereto acquires 
possession of, or is in any tvay con- 
cerned in carrying, removing, de- 
positing, harbouring, keeping or 
concealing or in any manner deal- 
ing with any goods which have 
been unlasvfully removed from a 
warehouse or which .are charge- 
able with a duty which has not 
been paid or with respect to the 
importation or exportation of 
which any prohibition or restric- 
tion is for the time being in force 
as aforesaid or 

» ♦ ♦ 


such person shall on conviction 
before a Magistrate he liable to 
imprisonment for any term not 
exceeding two years or to fine, 
or to both ; 


It will be seen that section 167 (8) deals with what we have called customs offences 
while section 167 (81) deals with criminal offences. It is well-settled by the decisions 
of this Court that goods which have been imported against the prohibition or restricr 
tion imposed Under Chapter IV of the Act are liable to confiscation at any time 
after import and this liability extends even in the hands of third persons who may 
not have had anything to do with the actual import. So long as it is proved that 
the goods had been imported against the restrictions imposed under Chapter IV, 
the goods remain liable to confiscation whenever found even if this is long after tire 
import is over and even if they are in possession of persons who had nothing to do 
with the actual import. It is also well-settled by the decisions of this Court that the 
second part of the penalty relating to any person applies only to a person concerned 
in the importation or exportation of the goods and does not apply to a person found 
in possession of the smuggled goods who had nothing to do with the importation or 
exportation thereof : (see ^ivamrqyana Mahato v. Collector of Central Excise and 
Land Customs).^. 

1. G.A. No. 288 of 1964, decided on 14th August, 1965, 
s c J— 16 
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The mam contention of the respondents \^hlch has found fa% our with the High 
Court was that section 167 (81) wheft it deals with persons and subjects them to 
imprisonment and fine on conviction by a magistrate is also concerned with persons 
who are in some way or other actually concerned in the import and has no appli* 
cation to third persons who had nothing to do with the actual import but might have 
come in possession of smuggled goods even knowingly after they had been smuggled 
Before however we consider this contention which has found favour with the High 
Court we should like to dispose of the other contention which was raised on behalf 
of Sitaram Agarwala and which also found iavour with the High Court It will 
be seen that section 167 (81) deals with persons who do certain things with the know- 
ledge and intent therein specified and o le such person wath whom that provision 
deals IS a person who is in any way concerned in any manner dealing with arty 
goods V ith respect to importation of which any prohibition or restriction is for the 
time being in force The High Court has held on the facts in this ease that Sitaratn 
Agarwala cannot be said to have been concerned in an> manner dealing with 
prohibited goods inasmucli as he was merely ne^tiating with the Chinese accused 
for their purchase but the deal had not been concluded The view which found 
fav-our with the High Court thus was that if the deal had been completed, Sitaram 
Agarwala could be said to have been concerned in dealing with the prolubited goods 
but as the deal was not completed and he was merely attempting to purchase the 
goods It could not be laid that he was in any way concerned in any manner dealing 
with them We are of opinion that the view taken by the High Court ii not correct- 
The words ‘ in any way concerned in any manner dealing with prohibited goods ” 
are of very wide import It is neither desirable nor necessary to define all manner 
of connection with the prohibited goods which might come within the meaning of 
the words ‘ m any way concerned in any manner dealing witJi juch goods *’ Tt 
will depend on the facts found in each case vshethcr it can be said that any person 
was concerned in dcabng wiih such goods Wc shall therefore conFine ourselves 
to the facts of the present case and see whether on tliese facts it can be said that 
Sitaram was in any way concerned in any manner dealing with the goods Now 
the evidence which has been accepted by both the Courts is that Sitaram had gone 
With a large sum of mone> to purchase the gold which was known to be smu^lcd 
and to have been imponcd into India against the restnclions imposed on the imMrt 
of gold It has also been pmved that Sitaram did so after prenous arrangement 
wiUi the Chinese accused If die constable vvho was following Sitaram had not 
intcrfer^ the deal would have gone through and Sitaram would have paid tlic 
money and puicliased the smuggled gold Tlus v<as a case therefore where by 
means of previous arrangement with a person in possession of a smuggled article 
the intending purchaser had gone to purchase it and the deal did not go through 
onl> because the police intenened In such ciraimstances where by previous 
agreement or anangement a person goes to purchase an arUclc which he knows to 
be smuggled it would m our opinion be a where such a person must be held to 
be concerned m dealing with the prohibited goods WTicre a person docs any overt 
act in relation to prohibited goods which he knows to be such and the act is done in 
consequence of a previous arrangement or agreement it would in our opinion be a 
case where the person doing the act is concerned m dealing with die prohibited 
good. Inolhtr word, any tramacuon rrrUung pr„h,b,lod good, which i, done 
or atlemptrd lo be done aT.er some W of prm arrangement or agreement would 
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dealing •\vith the smuggled^ gold. The evidence sho^Vs that there must have been 
a previous arrangement ivith the Gliinese accused to purchase the smuggled gold. 
Sitaram went to the appointed place and met the Chinese accused surreptitiously 
^1? ^ money with him to pay for the gold. He had sat down ivith 

the Chinese accused in the taxi and there is no doubt that if the taxi had not been 
stopped, tlie transaction for the purchase of the smuggled gold would have gone 
through. In these circumstances even though Sitaram had not come into actual 
possession of the smuggled gold before the police intervened, there is no doubt that 
he was concerned in dealing with prohibited goods. We are therefore of opinion 
tliat the High Court was in error in holding simply because the purchase was not 
complete that Sitraram ivas not concerned in dealing with the smuggled gold ivhich 
was found ivith the Chinese accused. The acquittal of Sitaram on this ground must 
therefore be set aside. 

This brings us to the main question which arises in the present appeal, namely, 
ivhat is the intent required in a case coming under section 167 (81) and whether 
such intent can be said to arise at all in a case -where the import is complete and the 
prohibited goods are in the possession of a third person who had nothing to do with 
the import. For this purpose we shall refer to that part of section 167 (81) which 
deals ivith the acquisition of possession of prohibited goods and what we say about 
that part will equally apply to the otlier parts of section 167 (81). We may add 
that we are dealing here with the first half of section 167 (81) and not with the second 
half. This part of section 167 (81) which we have taken for the purpose of finding 
out what is the knoivledge and intent tliat section 167 (81) requires would run 
thus : 

“ If any person knowingly, and ivith intent to defraud the Government of any duty payable 
thereon, or to evade any prohibition or restriction for the time being in force under or by virtue 
of the Act with respect thereto acquires possession of any goods with respect to which duty has 
not been paid or with respect to the importation of which any prohibition or restriction is for 
the time being in force.” 

The argument ivhicli has found favour -with the High Court is that the section 
requires knowledge on the part of the accused that tlie goods were imported against 
the prohibition or restriction in force. This is undoubtedly so. The section further 
requires that the person iv’ho has this knowledge should also ha-ve the intention 
either to defraud the Government of any duty payable thereon or to evade any 
prohibition or restriction for the time being in force under or by virtue of the Act. 
Mere knowledge that the goods are prohibited goods or goods on which duty has 
not been paid would not be enough ; the section further requires that there should 
be an intent to defraud the Government of the duty payable or to evade any prohi- 
bition or restriction. The argument on behalf of the respondents which has been 
accepted by the High Court is that once the goods have evaded the payment of duty 
or have evaded the prohibition or restriction with respect to their import and the 
smuggling whether of dutiable or prohibited goods is complete, a third person who 
comes into possession of such goods tliereafter and who had nothing to do with the 
smuggling itself cannot be said to have the intent to defraud the Government of 
any duty payable (for such defrauding had already taken place) or to evade any 
prohibition or restriction (for such prohibition or restriction had already been 
evaded). In effect, tlie argument is that this part of section 167 (81) corresponds 
to section 167 (8) where a person has to be concerned in the actual importation 
before he can be liable to a penalty. 

How if the intention of the Legislature was that the person guilty under section 
167 (81) could only be a person who %vas concerned in some way or other with the 
actual importation or exportation it ivould have been easy for it to tlm same 
words in section 167 (81) as were used in the first part of section 167 (8). out me 
Legislature has not done so and the question is whether the words used in section 107 
(81) have a different meaning from those used in section 167 (8), What section 67 
(81) requires is that the person i^ho comes i»/er aha into possession of pronibitea 
goods must know that there is some prohibition in force with respect thereto, out 
before he can be guilty under section 167 (81) it has further to be shown that he 
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mtend* to evade the prohibition ‘Where the caic is not of prohibition but of duty, 
the person accused under section 167 (fli) must be shown to know that the duty 
has not been paid and also to have the intention to defraud the Government of the 
duty payable on the goods The question that anscs u whether the tliud person 
who has come into possession knowingly that the goods arc prohibited or the goods 
are dutiable and the duty has not been paid can be said to have the intention of 
evading the prohibition or to defraud the Government of the duty payable, even 
though he may not hav c anything to do with the smuggling of the goods 

It seems to us (taking a case of prohibition) that if tlie prohibition is stiU m 
force, the person who acquires possession of prohibited goods knowing them to 
be prohibited intends to evade the prohibition by the action, even though he may 
not have been concerned in the actual smuggling of the goods So long as the 
prohibition lasts any person who comes into possession of prohibited goods, though 
he may not be concerned in the actual smuggling virould still in our opinion have 
the intent to evade the proKibiuon vrhen he remains m pouession of the goods 
which arc prohibited The prohibition in our opinion docs not come to an end as 
soon as the customs frontier is crossed So long as prohibition is in force and the 
goods arc prohibited goods any person in possession thereof, even though he may 
not be concerned with the actu^ smuggbng would still be guilty of evading the 
prohibition by keeping the goods in his possession If this ucrc not so, it would 
mean that once the prohibition has been successfully evaded by the actual smuggler 
the goods would be free from the taint of prohibition and could be dealt v«^ith by any 
person as if there is no prohibition with respect to tlicm If that were to be the 
meaning of section 167 (81) there vrould be a serious lacuna in this provisions which 
IS meant to prevent smuggling Smuggling does not only stop at importing the 
^ds in the face of prohibition , it envisages subsequent transactions like sale of 
uie smuggled goods lor no one would take the risk of smuggling unless he can find 
a market for smuggled goods ’nierefote the purchaser of smuggled goods though 
he may not be concerned in Uie smuggling would in our opinion be equally guilty 
of ev-ading the prohibition by making the purchatc Tlie same in our opinion 
applies to deihiuding the Government of the duty ISThere goods had been smuggled 
in without paying duty the smuggler in such a case also inicnds to sell the goods'and 
make profit uiereby The purchaser of such smuggled goods even though he may 
have nothing to do with actual smuggling, usually acquires the goods at a lower 
price because the payment of duty has been evaded Therefore vrhen such goods 
reach even third hands there is always the intention to defraud the Government of 
the duty payable on the goods This appean to us to be the true interpretation 
of section 1C7 (81), which as we have said earlier is in dificrcnt words from the 
first part of section 167 (81), v>fluch deals with actual importation or trcportation 
Section 167 (81) does not deal with actual importation or exportation , it deals 
with defrauding the Government of tlie duty payable or evading the prohibition or 
restnction So long as the duly « payable and has not been paid or so long as the 
prohibition or restnction xcmains »n force any person acquiringposseMion of goods 
on whicli duty has not been paid or restriction or prohibition has bren ev'adcd would 
liave the mtent either to defraud the Government of the duty payable for he acquires 
goods at a low er price or would have the intention to cvatlerestriclionor prohibilion 
If this vrerc not so, there w ould be a premium on successful smuggling and once the 
goods have entered die country without paying duty or have entered the country 
after evading the prohibition or restriction, they can be dealt with as if they were 
duty-paid goods or goods wlucli had not evaded the prohibition or restnction The 
purpose of section 167 (81) u to punish smuggling and stop it if possible. That 
purpose in our opinion would Ire completely defeated if the inlerpretation wluch 
has found favour vrith the High Court were accepted e cannot therefore accept 
that the words used in section 167 (Ci) only apply up to the stage of actual impoita 
non and the person who is guilty thereunder must be somehow concerned in the 
actual importation It seems to us that they apply m the case of prohibited or 
reitnci^ed goods so long as the prohibition or restriction lasts and whoever is in posses- 
iion of such goods or comes into possession thereof, even after the smiiTghng 11 
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over must be attributed ivith the intention of evading tlie prohibition or restriction 
prowded he knows tiiat the ^ goods were smuggled into the country in spite of the 
prohibition or restriction. Similarly where the goods are dutiable and the duty has 
not been paid on them any person acquires them ivith the knowledge that the 
duty thereon has not been paid ivould have the intention to defraud the Govern- 
ment of duty, even tliough he may not be the person actually concerned in the 
smuggling. We therefore hold that sectiom 167 (81) has a wider sweep than 
section 167 (8) and it does not only apply to a person who may have been actually 
concerned in somejivay or other ivith smuggling but also ijiter dlid to persons who 
may have come^ into possession of goods even after the smuggling was over. So 
Jong as the prohibition or restriction remains in force or the duty has not been paid 
even a third person coming into possession of sucli goods would have the intention 
eitlier to evade the prohibition or restriction or to defraud the Government of the 
duty payable thereon. 

It remains now to refer to a few English cases because our Act of 1878 was 
modelled on the English Customs Consolidation Act, 2876. Decisions of English 
Courts therefore with respect to corresponding provisions of the English Act would 
in our opinion be helpful in the matter of the interpretation of section 167 (81). 

Section r86 of the English Act corresponds to many of the provisions contained 
in section 167 of the Act. In particular, the provision corresponding to section 
167 (81) is in these terms ; — ■ 

Every person ivho shall be in any ^vay knowingly concerned in carrying, removing* 

depositing, concealing, or in any manner dealing tvith any such goods svith intent to defraud Her 
Majesty of any duties due thereon or to evade any prohibition or restriction of or application to such 
goods ” 

“ Such goods ” in the context of the section mean either prohibited or restricted 
goods or goods on which duty is leviable. 

The other clauses of section 186 of the English Act do not specifically contain 
words relating to intent. But in Frailey v. Chdrlton^, it was decided, that intent to 
defraud the revenue or to evade a restriction or prohibition would apply to other 
clauses of section 186 also. Thus the. English Act by section 186 also requires 
that a person who was concerned in carrying, removing, etc., or in any manner 
dealing with any prohibited or restricted goods or dutiable goods must do so know- 
ingly and with intent to defraud His Majesty of any duty due thereon or to evade 
any restriction or prohibition. 

The interpretation of this provision in section i86 Was considered in Beck v. 
Binks^. In that case the facts -were that a person was found in possession of un- 
customed goods in London and it was urged, as was urged before the High Court 
in the present case, that the person concerned could not be said to be carrying the 
uncustomed goods with intent to defraud His Majesty of the duty because such an 
offence could only be committed by the actual smugglers or importers of goods or 
persons engaged in carrying the goods from the ship, etc. at the port of importation 
with intent to evade the payment of duty or tax. This contention was negatived 
and the Court held that 

“ the offence of knowingly carrying or in any manner dealing with uncustomed goods with 
intent to defraud His Mijesty of the duty due thereon contrary to section 186 is not only committed 
at the part of entry or the place w.iere the goods arc actually landed, it is committed anytvhere in 
the realm by a person acting in the manner described by the sub-section. ” 

Lord Goddard, G.J., made the following observations at page 252 - 

“If a person is knowingly carrying uncustomed goods, he is fisting in the sinuggling the goods; 
for while goods are no doubt smuggled when they are brought into the country it is no good bnnging 
smuggled goods into the country unless something can be done svith them. Such a person is intend- 
ing to defraud His Majesty of the customs as much as anybody else. The intent is there, it is all 

part of one operation Otherwise, a most extraordinary lacima is left in the Act,, lor it 

can then be said that, once a man has got away from the port of entry or from the plaix where the 
“ goods were actually landed ”, no one dealing tvith the smuggled goods and carryong them_ inland 
w.ll ever be guilty of an offence. I do not think that that has ever been held, and I am certainly not 


1. L.R. (1920) 1 K.B. 147. 


2. L.R. (1949) 1 K.B. 250. 
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prepared to hold »t now T thinh it cleir that thw appeltant wai deal n? Mih — that it carryinu— 
uncintcrmed goodt and ihathe wat carr>)n^thert With intent to defraud I lit Mijctiy of lie duiiei 
thereon-' ! 

The n«t case to which reference maj be made IS /Jrx V Cohtn^. Tn that rase 
362 Swiss watches which were unemtomed were recovered from tlie accused and 
he was charged with being m possession of uncustomed goods with intent to defraud I 
HisMajest) orthcduticsthcrconcontrar> toscction iCGofthcrnglish Act Dealing 
with the question of intent to defraud, it was held that if the accused knew that tht 
go^s were uncustomed, the intention to defraud the revenue maj be inferred 
Here abo the uncustomed goods were recovered from the house of the accused at 
Edgwarc and there was notiung to shove that he was in any W'ay concerned witli 
actual Smuggling Even so, the Court held that he must lie held to be intending 
to defraud the revenue. 

The next case to which reference may be made IS V Ciia^* In that case 
the accused was in possession of certain Amcncan cigarettes on wlucli duty had not 
lieen paid It was held that vvhere a person has in his possession goods vvrhich are 
to his knowledge uncustomed and vshtcli be intends to use or sell, he is guilty of the 
offence ofkeeping uncustomed goods vrith intent to defraud the rev enue of the duties 
r thereon contrary to section iflG In that case there was nothing to shovir that the 
accused had anything to do vrith the importation or smuggling of the goods I ven 
so, It was held that he had the intent to defraud the revenue 

The next case to which reference may be made is Sthmder v Dawson^ That 
was a ease where a civilian bought from American servicemen cigars and ipirui 
which had been imported free of dut> for the use of Unitpd States Servicemen 
under an agreement betvreen the Bntish and American Gov emmenti and kept them 
for his ovrn use He was charged with knowingly and with intent to defraud Her 
Majesty of the duty payable thereon being concerned in keeping goods vrhich werf 
chargeable v/idi dut> on vvhich dutj had not been paid It v>as held that the 
penon’s conduct clearly amounted to keeping the smuggled goods and there was 
Intent to defraud the revenue This case was under the J nglisb Customsand Excise 
Act of 1953, but die pnnaple under the English Act of 1(176 vras followed 
These cases clearl) indicate that the offence under the corresponding provision 
of die English Act can be committed long after the actual smuggling is over and 
even if the person found in possession of goods on whicJi duty had not been paid 
had nothing to do widi smuggling These cases thus clearly support the mierpre 
tationvee have put on the relevant words of section 167 (Si). 

Further the case of S<hnnJtt\ $hov\s that it has always been held in Fngbnd 
that if dutiable goods have been brouglit mo the country wirhout paying the duly, 
the duty attaches to gootls brought into die country and though it may not have 
been paid at the moment of bringing the goods for some special reasons (as, fir 
example, where it is meant fora Foreign Ambassador) the duty, is leviable later on 
when the goods pass into the liands of persons other dian the pnv ilegcd person 
The same m our vicvr applies equahy to goods which arc smuggled into the country 
and the duty has been evaded Tlie duly alvcays remains payable on goods which 
have been brought in vyiiliout pav-mem of duty and whoever deals with them even 
at a later suge after the operation of smuggling is over vtould still be liable to pay 
die duty and ifhe docs not, he must have die intention to defraud the Government 
of revenue The same applies to prolubition and restriciion and so long as the 
prohibition or restriction remains in force, the person dealing with the smuggled 
goods which had evaded the prohibmon or restriction must also be held to evade the 
prohibition or restriction In the view that we have taken it is therefore unneccs 
sary to coniiilcr v»hen the mport or smuggling ends, for section 167 ffli) iu(r n^r 
only persons concerned in smugi,hng or impoaing but also all others who cor^e 
into possession of or deal with smugi^lcd goods after the smuggling w over 


I U-R, (10511 1 K.B 50^ 

I L.R. (10^3/ J KJ5 J 


3 L.n (t<voj 2 Q4J 109 
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Lastly learned Counsel for the respondents refers us' to section 1 35 of the Customs 
Act (LII of 1962). That section prowdes for what was formerly provided in 
section 167 (81) of the Act. The argument is that it is in very different terms. That 
is undoubtedly so. But it does not follow from the fact tliat the corresponding section 
in tire 1 962 Act is differently worded that the provisions in section 167 (81) cannot 
have the meaning rrhich is being pressed before us on behalf of the appellant. The 
interpretation of section 167 (81) must depend upon tire language of that provision 
itself and on the language used in section 167 (81) rre have no doubt that it applies 
not only to an actual smuggler or a person concerned in smuggling but also to all 
others who may be concerned witlr smuggled goods after the smuggling is over. 

In the view that we have taken of the meaning of section 1 67 (8 1 ) it follows that 
on facts found Sitaram Agarwala urns concerned in dealing with prohibited or 
restricted goods. It also fbliorvs on facts found that he had the necessary knowledge 
and intent to evade the prohibition or the restriction even though he dealt with the 
goods after the smuggling rvas over and was not in any way concerned with actual 
smuggling. He would therefore be guilty under section 167 (81) of die Act. We 
therefore allow the appeal, set aside the order of acquittal made by the High Court, 
restore die order of the Presidency Magistrate and confirm the sentence passed on 
Sitaram Aganvala by the Magistrate. 

It also follows on facts found that Wang Chit Khaiv is guilty under section 167 
(81) inasmuch as he was dealing with prohibited or restricted goods and had the 
necessary knowledge and intent as required under that section. We therefore allow 
the appeal, set aside die order of tlie High Court, restore that of the Presidency 
Magistrate and confirm the sentence passed on him by the Magistrate. 

Crl.A. Mo. 123 of 1962. 

Wanchoo,J . — ^This is an appeal by Special Leave against the judgment of the 
''Calcutta High Court by which die respondent Amin Khan i.'as acqi itted of an 
offence under section 167 (81) of the Sea Customs Act (\TII of 1878). 

The charge against the respondent was diat he on or about 15th July, 1959, 
at Circular Garden Reach Road, knoi.'ingly and ■with intent to c/ade the prohibi- 
tion in force under section 19 of the Sea Customs Act read u'ith section 23-A of 
the Foreign Exchange Regulation Act, i 947 j acquired possession of sixty bars of 
gold with respect to importation of which the said prohibition i/as in force on the 
date aforesaid. The learned Magistrate before whom the trial took place found 
that Amin Khan came in a tarn iv'hicli stood opposite Gate No. 5 of Kiddeqiore dock. 
At that dme a ship from the Far East, namely, S. S. Sangola was berthed at K’dder- 
pore dock and there was some information with the customs authorities in connection 
with that ship and consequently Customs Inspector Samsul Huq was on duty at 
the gate to keep an eye on things. The taxi in idiich the respondent Amin Khan 
came arrived at about 7-10 a.m. on 15th July, 1959 and waited opposite gate No. 5, 
Kidderpore dock. There was one occupant on the rear seat of the taxi, namely, 
Amin Khan while the driver of the taxi was silting in the driver’s seat. Amin 
Khan had come down from the taxi and appeared to be restless. Shortly there- 
after, Amin Klian got back into the taxi. But as there was a crowd there, Samsul 
Huq, though he could see Amin Khan while he was on the road and was getting 
onto the taxi, could not keep the taxi in full view. Soon after Amin Khan got into 
the ta>:i and it started. Thereupon Samsul Huq stopped tlie taxi and rushed 
forward along with other customs officers. Amin Khan \}as then sitting in the 
rear seat of the taxi with a small attache case beside him. Samsul Huq asked 
Amin Klian what the attache case contained and Amin Khan replied diat it con- 
tained gold. Thereafter the attache case -ivas opened and it was found to contain 
60 gold bars in six packets under a cotton jacket whicli i.'as also in the attache case. 
Each packet contained 10 gold bars. Tiicrcaftcr Amin IClian ivas arrested. 
Later the gold bars were confiscated under die Act and Amin Khan was prosecuted 
under section 167 (81). The Magistrate after finding these facts convinced Amin 
Khan and sentenced him to one year’s rigorous imprisonment, his defence that 
the attache case had been planted by a customs officer having been disbelieved by 
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the Magistrate. It may be mentioned that the gold bars were worth about 
Ra. 1,15,000. He unsuccessfully appealed to the Session Judge, Aliporc. 


Amin Klian then went in re\ision to tlie High Court. The High Court consi* 
dercd tlic evidence and held that there svas no doubt tJiat the gold bars were foreign 
and imported. It was proved that in view of the restriction in force foreign gold 
could not be imported by anybody without a speaal permit of the Reserve Bank 
of India and Amin Khan did not claim to have any such permit. Finally the Higji 
Court found that there was no doubt that Amin Klian was in possession of tin’s 
smuggled gold. The High Court then went on to consider die question whether 
the charge framed against Amin Khan had been proved. We have already 
mentioned the diargc, namely, that on or about iSthJuly, 1959 at Circular Garden 
Rcadi Road, Amin Khan acquired possession of these gold bars knowingly and 
with intent to evade the prohibition in force at the time The specific cliarge thus 
against Amin Khan was that he acquired possession of iJiesc gold bars on i5ui July, 
1959 outside Gate No. 5 of the Kidderporc dock. The suggestion of the prosecution 
was that the gold bars had been smuggled out of 5 . 9 . iiMguii on that morning and 
liandcd over to Amin Khan who thus acquired possession of them that morning 
knowingly and with intent to avoid the prohibition or restriction in force. The 
High Court has found that there was no evidence to show that anybody actually 
came out of the dock area and handed over the gold bars cither to Amin Klian or 
put them in the taxi to the knowledge of Amm Khan. Samsul Hoq who was w'atch- 
ing at the time was unable to say if any one had put the attache case containing 
the gold bars in the taxi, for, according to him, there was a crowd at that place and 
time and he could not keep the taxi in full view all the tunc The High Court 
therefore took the view that it could not be ruled out tliat Amm Khan might liave 
been m possession of the gold ban from before the ta-xi reached the Kicldciporc 
dock. If that was so, it could not be said that Amm Khan had acquired possession 
of the gold bars outside Kidderporc dock that morning at 7*10 a m. knowingly or 
with Intent to avoid a prohibition or restriction. TJic High Court further observed 
that the presence of Amin Khan near the dock area with a large quantity of gold 
was V cry suspicious , but in v lew of the nature of Uie evidence that the customs officen 
were on watch from before and did not see Amin Khan going into tlie dock area 
or did not see any one ebe dropping the aitadie case into the taxi, it could not be 
held that Amm Khan had acquired possession of the gold bars that morning at 
that place. That being so, the High Court was of the v icnv that Amin Khan must 
be given the benefit of doubt in respect of die charge framed against him and conse- 
quently acipiittcd him. 


^is IS an appe.al under Article 136 of Uic Constitution and we cannot say in 
the circumstances lliat the vievc taken by die Higli Court is necessarily incorrect, 
kcqiing in mind the charge that was framed against Amin Khan In view of our 
decision in ShTiS(tchidananJiiB( 7 irTjt,AtwUint ColUtlar e/Ctulonu v. Sita Ram A^aneala^, 
(tlm judgment in which is being delivered today), the matter would have been 
dmerent if the charge against vkmin Kiian was not of acquiring possession of prohi- 
bited goods that morning at that place but merely of carrying, keeping or concealing 
such goods. Unfort^urutely dial was not the charge against Amin Khan. The 
charge was tlmt he had acquired die prolubhed goods that morning at that place, 
Tliat bemg the nature of die charge agamst Amin Khan, it cannot be said that llie 
liign Court was m error in holding that in the absence of sufficient evidence to show 
that /Vnin Khan had gone into the dock area and had come out from there with die 
atuche case or somebody else had come out of the dock area and had dropped die 
attaclic case m the taxi to the knowjrfgc of Amm Khan, the charge had not been 
prmed be>ond reenable doubt Wc cinpliasisc again that Amin Khan gets away 
only l»-cnu,o of ihe spcje.r.c ch.y. fr.mjd and Ihe mn„.r might hat. 

taen dinrrcM If had been, for totimplt, for keoping or conclihng or 

ratrrmg ptohrbitnl goo* mrir U.t riccosary IrroyrWgc rrnd rnSrnt In foij r rn, 
of die matter, the appeal fads and is hereby dismisufrl in mis vies 


I. Cr.A.No 192cn95i 
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CtLAs. Mos. 41 and 4.2 of 1964. 

Wanchoo, J.— These two appeals by Special Leave from the judgment of the 
High -Court of Bombay raise a common question of law and will be dealt ^vith 
together. The question which arises in these cases relates to the interpretation of 
section 167 (81) of the Sea Customs Act (VlII of 1878). We do not think 
it necessary to refer to the facts of these cases because the High Court did not hear 
the respondents on other grounds of appeal except one relating to the intent necessary 
under section 167 (81). The High Court took the view following the decision of 
the Calcutta High Court in the case of Sila Ram Agamala v. 'fhe Siate^ (which has 
been dealt with by us in Shri Sachidananda Benerji, Assistant Collector of Customs v. 
Sita Ram Aganvala", in which judgment is being delivered today) tliat the intent 
necessary for conviction under section 167 (81) could only apply to a person who 
was in any manner concerned in the actual smuggling or importation of the goods 
and could not apply to persons who dealt with smuggled goods after the smuggling 
was over. Following this view the iTlgh Court held that tie intent necessary for 
a conviction under section 167 (81) of the Act could not be attributed to a person 
who acquires possession of smuggled goods or deals with them long after the smuggling 
was over and who was not the smuggler himself or was not concerned in the 
smuggling in any manner. The High Court further held that it was only the person 
who was concerned in the transaction of smuggling in any manner who Would 
either have the intent to defraud the Government of the duty payable or have the 
intent to evade any prohibition or restriction imposed on importation. As it was 
not shown in these cases that the two respondents ivere smugglers or were in any 
way concerned witli the actual smuggling, the High Court ordered their acquitt^ 
and did not go into other points urged on behalf of the respondents against the 
judgment of the Presidency Magistrate by which they had been convicted under 
section 167 (81) of the Act. We have held in Sita Ram Agarwala's case^, 
that section 167 (81) applies not only to a person who might be concerned in 
smuggling but also to a person who deals with smuggled goods after the smuggling 
is over and that such a person also has the intent to avoid the prohibition or restric- 
tion or defraud the Government of the duty payable thereon provided he has the 
knowledge that the goods were smuggled. In this view of the matter the basis 
on which the High Court acquitted the respondents falls. We therefore allow 
the appeals, set aside the order of the High Court and remand the cases to the High 
Court for dealing with the other points raised on behalf of the respondents against 
their conviction in accordance with law and in the light of this judgment. 

V.S. Appeals Ms. 192 of 1961 and 183 of 

1962 allowed. 

Appeal M. 123 of 1962 dismissed; 
Appeals Ms. 41 and 42 of 1964 
allowed cases remanded to the High 
Court of Bombcff. 


1. A.l.’R. 1962 Gal. 370. 
S C j— 17 


2. Cr. A. 192 of 1961. 
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PRESTOT K SUBBA RAO, V. RAMASWaMI A^D J M SlKLAT, J[J 
Harinagar Sugar Mills Co , Ltd , Bombay .. Appellant* 

V 

M W Pradhan (Now G V Dalvi), Court Receiver, High Court, 

Bombay Respondent. 

(1) (a) «ai439 (!) (*}--CuT//V«fi/v«Cb& (re/‘1903)» 

OrdiT iO, nit l—Prtiiion/tr vtnJiig if » On/giy vJtbUd le a joxnl Hinia family— Reettztr 

effttnUdtjCeurlfiitiiat/orpetlihmt/tl^fnf^ietc/liejeal/amSjt—En'vxfrtdla tail luetsta^ procti 

duiSt iorialut thtpteffTtui ^dtlu dm bi fttea piliiton/sr ieiniJi>i£tip—SlalJoy ncUi 

It faj thi ditl la Aimteml CoUkIot, Botrl^ m dutiaige of tncmt’tax ije ty iStfen ond 

ffKUtii—J^aiKomplimt ememilj la ‘ mtlttl la p^' Vtt dtU — Pttiiian nwlatneit^Jivoru tax Act {Xt aj 
3712 ) ttchan <6 

Tb« appelUnt*«omp3ny vat indebted to tbc joint bmi)y of one Narajinlal Cansilal (mHo vu 
obo the chamnao of the company) to the aient of Rt. 2S fiO 000 In x (uit O S No 224 of i9G} 
on the fie of the Bombay Hgb Court ftied by one of the tom of the laid Narsyanlal agaiiut him 
and othen the Court ap^iaied a Recover in rer pett of aU the fimity propertiet The Reenver 
(IVadbanj ioued a notice under teciion 454 of the Companies Act (I of 19 j€) callms upon the com 
pany (the debtor) to pay the said amount due tkith intereit to the Additional Collector, Domhay, 
towards the income-tax dues of tl e joint family, alto ibfomurgit, that in case the amount u not paid 
within 21 days of the receipt of ihe notice proceedings for winding up of the company wiU be fahen. 
The company (ailed to comply with the notice The Receiver moved the High Court for tlirection* 
and got an order auiboruiag him to file a petition for winding up. He filed ihe petilian and it wai 
admitted after heartsg the objeetiom of the eompomy The app^ againii the order sdsuiung the 
petition wu dumissed Agoiosi the order of dumuul ihu appeal by Speaal Leave wu preferred to 
the Supreme Court 

The eontoitionj of the appelUnt-eempany were (i) The Court Rectirer has no power to file the 
pettboa for wind ng up (u) he u not a * creditor' under the relevant stctionsof the Companies Ael, 
(luJtheftOticeusuedbytheReceirerwasnotuttnctcompIucceofsectiOftdMofthe Act m that 
ll^daetdireetthepayneiiiiohiraorlhejoinlCunjIy and It deprived the appellant of the oppoittaryty 
of compounding the daitn with ihecreditor , (tv) the company hod not ncglecied to pay, and 
(v) there w^ a bmd/idrduputeas to the babiLiy and ibrrrfore the petition could not bcadnulted 
UtU the pebbon for wind ng vp u a mode (though vot the normal mode) of reali»lion of the 
debts due by the company to the joint (amify propnerydoes not affttt the power but only lU exercise 
llfo«owiihatiatertmorcUuse{<nofruJclofOrd-r40 Civil Procedure Code a Receiver can file a 
peuuon for winding up for reansaiionorthe properties, including debu of which he was appointed 
the Receiver 


That apart, under that ^e 1, the Court caq abo confer on the Receiier such of the powers as 
the Court may deem fit The Receiver was autborued to fde, the pebt on for wirdirg up by the 
direcuoo and order of the Court. So he had the power to file the peutiOn 


A Receiver authorised to file suits to recover debts could insUtute suits la hii own name The 
poiiuon of such a R^rer >i analogous to that oTa Receiver who can file an action „ law or equity 
t r- fSSJ;" l"W Ilul . .. 

I ) (1) ot lb. Ati. Fu,te lb. opraiio. b, • 

434 rf lb. AB uko 1.^ p™« lo rtoo .i^ibabcom.. rf 

S 1. b^i .W b.,«™ ,h^ a U.. d.b,„ u,. b- • 

full discharge. The respendenl » a cr-diior withm the meaning of sections 454 Ml f«) and 
453 (1) (l)oftfce Companies Act and ‘beTefortcompetenl to presenuhe pebbon J 
tne company ’ 


The Receiver in directing the amount to be pai4j to th( 
o anything in derogaboa of the proviuoia of section 


(>) (*) of Act (I of 1956) 


aA.No.5C9cfl96j. 
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434 (1) (o) of the Act does not say that the demand made by the creditor on the company shall be’fo 
pay the amount due only to the creditor and not to any other person, nor does it by necessary 
implication impose any such condition. 

• Tlie statutory notice issued by the respondent cannot be held to violate any of the requiremen ts 
of section 434 (1) (a). The debtor was not asked thereby to do something which was prohibited but 
only to comply with the Collector’s requisition under section 46 of the Income-tax Act. By not doing 
so the company clearly neglected to pay tvithin the meaning of section 434 of the Companies Act. 

Section 434 (1) (a) confers no right on the debtor but only gives him an opportunity to discharge 
the debt in one or the other of the ways mentioned therein. WTiere, as in this case, the debtor and 
'creditor are under an obligation to discharge the incomc-tav dues and the creditors has directed the 
^ “payment of the entire amount due towards the same there is no scope for the debtor to approach th^ 
creditor for securing or compounding the claim. 

That apart, if the company compounds the claim with the Receiver it will be binding on both. 
The Income-tax OlBcer might even then collect the amount attached by exercising his powers under 
section 46 (2) of the Income-tax Act ; but that does not prevent the appellant from compounding 
tvith the Receiv’er. . 

. Held on facts, the alleged dispute as to the liability to the joint family was not honaftde but was 
only a part of a scheme of collusion between the Company and the karta Narayanlal. 

Appeal by Special Leave from the Judgment and Order, dated the 14th December, 
1964, of the Bombay High Court in Appeal No. 67 of 1964. 

N. C. Chatterjee and S. T. Desai, Senior Advocates {M.M, Vakil, Advocate and 
Ganpat Rai and S. S. Khanduja, Advocates of Mis. Ganpat Rai & Co., 
with them), for Appellant. 

S.V. Gtipte, Solicitor-General of India (/. R. Dadachanji, O. C. Matliur 
and Ravinder Narain, Advocates of Mjs. J. B. Dadachanji & Co., with him), for 
Respondentr ' ' 

■ The Judgment of the Court was delivered by 

. Subba Rao, /.—The facts that gave rise to this appeal may be briefly stated : 
On 3rd January, 1933, Messrs. Harinagar Sugar Mills, Ltd. hereinafter called the 
"Company, was incorporated under the Indian Companies Act, 1913 (W of 1913). 
Narayanlal Bansilal was the Chairman of the Board of Directors of the Company. 
_He was also the karta and manager of the joint Hindu family consisting of himself, 
"his sons and daughters. As such karta he purchased a large block of shares of the 
• Company from and out of the funds of the joint family. The said family also owned 
a sugarcane tfarm at Harinagar in the State of Bihar. On 8th March, 1956, 
Narayanlal Bansilal and his three sons sold the said farm to the Company for a 
sum of Rs. 40,00,000. Under the sale-deed the Company agreed to pay the price 
in instalments. Though the Company paid a few instalments, a Sum of Rs. 25,00,000 
still remained to be paid by it to the joint family. In July, 1961, one of 
'the sons of Narayanlal Bansilal filed Suit No. 224 of 1961 on the Original Side of the 
Bombay High Court against his father and others for partition of the joint family 
properties. Pending the suit, on 20th October, 1961, the Court in exercise of its 
powers under O. 40, rule 7, of the Code of Civil Procedure, appointed a' Court 
Receiver as Receiver of all the joint family properties. Long prior to the filing of 
. the said suit for partition on 24th July, 1956, the Additional Income-tax OflScer 
.Section V, Central Bombay, issued a notice to the Company under section 46 of the 
Indian Income-tax Act, 1922, prohibiting it from paying the debt due, by it to the 
joint family and calling uponitto pay the said amount to the Income-tax authorities 
towards income-tax due from the said joint family. After the Receiver was appointed 
on 29th June, 1962, the said Receiver issued a notice under section 434 of the Indian 
Companies Act calling upon the Company to pay the amount due from it to .the joint 
family with interest to the Additional Collector of Bombay towards the income-tax 
dues of the family and also informing it that, in case the said payment was not made 
within 21 days of the receipt of the notice, proceedings for winding up of the Com- 
pany under the Indian Companies Act would be taken. As the Company did not 
omply with the terms of the said notice, the Receiver moved the High Courtfor 
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directions and obtained an order on 22Dd November, 1963, authorizing him to file a 
petition for winding up of the Companj After obtaining the permission of the Court, 
on 10th January, 1964, the Rccener fi’cd a^tilicn in the High Court for winding up 
of the ^mpany After hearing the objections filed by the Company, Kantawala, J 
admittcdthe petition and directed advcrtisemenis to be given in the newspapears and 
in the Government Gazette mentioning his order The Company preferred an appeal 
against that order and that was heard by a Division Bench consisting of Patel and 
Tulmpurlcar, JJ The learned Judges di*missed the appeal Hence the present 
appeal, by Special Lca\-c 

Mr N C. Chatterjec, learned Counsel for the appellant-company, raises before 
us the same contentions which were advanced unsuccessfully on behalf of the Com- 
pany in the High Court We shall deal with the said contentions seriatim 

The first Contention of the learned <^nsel is that the Court Rcccner had no 
power to file a petition in the Court for winding up of the Company Elaborating 
this contention the learned Counsel contends that under Order 40, rule 1 (d) of the 
Code of Civil procedure a Court can only confer on a Receiver the power to bring a 
suit and that the expression * suit ** does not take in a petition for wmding up of a 
company 

Order 40, rule 1 of the Code of Civil Procedure reads ■ 

“Where It appears lo the Court 10 be just and eonveiuenf the Court may by order — 


(<0 confer upon the receiver all <ueh pon-ers, as to bring ng and defending luils and for the 
teal sslion, management prcrtection pieservation and improvement of the property the eoUection 
of the rents and profits thereof the spMieationand disposal of such rents and profits. Bed the cxecu* 
tonofdoeuTTvnuasiheownerhimselfhas orsuebot those poM-ers as tbe Court thinks fit*' 

In exercise of the said power the Court appointed the respondent as the Ceart 
Receiver on 20th October, 1961, of the properties belonging to the joint fantHy in 
the suit The material part of the order reads 

“ Itu/iirther (hat (he Court Receiver be and he tsbereby appointed receiver 

oflhepropeniesbelongingtotbe joiotfanutylonot and alltbe books ofaccounts papersaad 
Touchers with all neonsary powers under Order 40 rule 1 of the Code of Civil Procedure includ ng 
powerlo vote and. or exerase all the property rights lo respect of sharn belonging to the Joint family 
in the several joist slock ccnipanies menuoned in the plaint including power to hie suit “ 

Under this order, all the necessary powers under Order 40, rule 1 of the Code of 
Ovil Procedure were conferred upon ibe Receiver, including the nght to file suits 
Assuming that a petition for winding up of a company is not a suit within the 
meantngofOrdcr40,rule 1 (dJofthesaidCOde the other powers mentioned therein 
are comprehensive enough to enable the Raeivcr to lake necessary proceedings to 
realise the property of and debts doc to the joint family Can it be said that the 
petition filed by the Receiver for wmdingup of the Company is not a mode of rtahsa- 
lion of the debt due to the joint family from the Company ? In Palmer's (iropany 
Precedents, Part II, 1960 Edition, at page 25, the following passage appears * 

“ A wind ng up pel Hon IS a perfectly pTopet remedy for enforcing payment ofajinl debt Jl 
Is the mode of execut on wh ch ibeCoatlgmloacredJioTBgainsta cocnpanyuniUeto peyiti 


ThisxiewissnpportcdbythedecisionsinBowfjv Hope Life Insurance (mdCuaraniee 
Co *, Re Gewral Company for Promotloit cf Land Credit* and Re National Perma^ 
nent Build ng Soeieijf* It is true that * a winding up order is not a normal altematnc 
in the case of a company to the ordinary procedure for the realisation of the debts 
due to It but nonetheless it IS a form of equitable execution Propnety does 
not affect the power but only its exercise If so it follows that in terms of clause (d) 
of rule 1 of Order 40 of the Code of Cml Procedure, a Receiver can file a petition 
for winding up of a company for the realisation of the properties movable and 
imreovable including debts of which he was appointed the Receiver In this stew 
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Compa^ power to Sle the petition in the Court for winding up of the 

T^at apart, under Order 40, rule 1 (d) of the Code of Civil Procedure the Court 
can also confer on the Receiver such of those powers as the Court thinks fit. It is 
implicit in this apparently wide power that it shall be confined to the scope of the 
rweiyer s administration of the estate. If, for the proper and effective management 
^11 which the Receiver has been appointed the Court thinks fit that it 

shall confer power on the said Receiver to take steps for winding up of the debtor 
company, it must be conceded that the Court will have power to give necessary direc- 
tions to the Receiver in that regard. 

On 22nd November, 1963, the Receiver obtained the directions of the Court 
empowering him to file the winding-up petition against the Company. But, it is 
contended that the learned Judge made that order without prejudice to the conten- 
tions of the members of the joint family and that one of the contentions was that a 
petition for the winding Up of the Company was not maintainable at the instance of 
the Receiver. _ This_ reservation, no doubt, entitles the appellant to raise the plea 
of the maintainability of the petition filed by the Receiver for winding up of the 
Company. But it do.es not bear on the question of authorization obtained by the 
.Receiver to file the said petition. The question of the maintainability of the petition 
will be dealt with by us at a later stage of the judgment. In this view also the Receiver 
had the power to file the petition before the Court for winding up of the Company. 
There are, therefore no merits in the first contention. 

^ The second contention of the learned Counsel is that the Court Receiver is not a 
" creditor ” within the meaning of the relevant sections of the Indian Companies 
Act. The relevant provisions of the Indian Companies Act read ; 

Section 433.— A company may be wound up by the Court, — 


(c) if the company is unable to pay its debts. 

Section 434 . — (1) A company shall be deemed to be unable to pay its debts — 

' _(o) if a creditor, by assignment or otherwise, to whom the company is indebted in a sum 

exceeding five hundred rupees then due, has served on the company, by causing it to be delivered at 
its registered office, by registered post or otherwise, a demand under his hand requiring the com- 
pany to pay the sum so due and the company has for three weeks thereafter neglected to pay the 
sum, or to secure or compound for it to the reasonable satisfaction of the creditor. 


Section 439. — (1) An application to the Court for the winding up of a company shall be by 
petition presented, subject to the provisions of this section, — 

(b) by any creditor or creditors, including any contingent of prospective creditor or creditors. 


A combined reading of these provisions indicates that unless the Court Receiver 
is a creditor by assignment or otherwise to whom the company is indebted, he cannot 
maintain an application under section 439 of the Indian Companies Act. In support 
of the contention that he is not such a creditor, strong reliance is placed on the deci- 
sion in In re Sacker, ex parte Sacker'^. The facts of that case, as given in the head- 
note are as follows : In an action in the Chancery Division a receiver ^yas appointed 
to collect and receive goods comprised in a charge given to the plaintiffs by one of 
the defendants, including therein any balance of the proceeds of the goods so charged 
in the hands of the other defendant. An order was subsequently made for the pay- 
ment by the last-mentioned defendant to the receiver of a specific sum,_faeing money 
received by him in respect of the proceeds of the goods, and comprised in the charge. 
The Court of Appeal held that the receiver was not a “ creditor ” entitled to present a 
bankruptcy petition against such defendant within the meaning of section 6 of the 
Bankruptcy Act, 1883. Lord Esher, M.R., in coming to the said conclusion 
described the legal status of a receiver thus : 


“ The petitioner is a receiver. He is not a trustee. There is no debt due to him from the ai> 
pellant. He could not sue for this sum of money in his own name either at law or in equity, fcven 
if he could by the authority of the Court sue for it in his own name, is the money due to him per- 


1. (1888) L.R. 22 Q.B. 179, 183, 185, 186. 
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sonallyciihcraltawor inequity ? At law it is certainty not The debt was due to another pcnoa 
for whom he is not a trustee The money will not be h«s when he has got it \\ould it be his in 
equity 7 I apprehend that he would hold it snbj^ to the authority of the Court whowoulddeal 
with It according to the circumstances of the case, but certainly not for his benefit * 


Fry, L J , said much to the same effect thus • 

“ There is no debt of any kind due from Sacter to the receiver , consequently he Is not a good 
petitioning creditor, and the petition cannot be maintained * 

Lopes, L J , expressed the same idea thus ; 

” To constitute a good petitioning creditor s deb! the alleged debt must be certainly due and 
payable to the person who presents the petition There Is no debt due to this receiver He could 
not nuintaiD an action of debt for this money in his own name " 

This decision, therefore, goes to the extent of holding thatlhcrc isnodebt due to 
a receiver either at law or in equity, that he cannot maintain an action of debt for the 
money in his own name and that, therefore, he is not a good petitioning creditor 
TTie scope of this decision was explained by the Court of Appeal in In re Macom^ 
There, on the dissolution of a firm of slock brokers by the death of one of the partners 
the partnership assets, including a debt to the late firm in respect of certain Stock 
Exchange transactions, were assigned by the surviving partners to L for llic purpose of 
windmg up the partnership and notice of the assignment was served on the debtor. 
L obtained a decree against the debtor Thereafter, he commenced an action in 
the Chancery Division for the winding up of the partnership, and m that action a 
receiver was appointed of the partnership assets The receiver look an assignment 
of the judgment debt from L, and obtained leave to issue execution Thereafter 
he served a bankruptcy nonce on the debtor and ultimately presented a bankruptcy 
petition against the debtor The Court of Appeal held that, as the receiver had 
obtained an assignment of the judgment debt, he was a creditor entitled to present 
a bankruptcy petition In the context, when the judgment in In re Sacker's case* 
was pressed upon the Court to come to a contrary conclusion, Vaughan Williams, 
L J , had this to say in regard to that judgment 


‘'TntbeseeireunutaBcesii seems to me that we oo^t not to hold the case of In re SatJeer*, to 
be an authority for the propositioa that a receiver cannot be a good pcuuoning creditor evta though 
the stale of things is such that he could maintain an action at law It i$ plain that Try L. 3^ thought 
that he could , and Lopes L. J . seems to have taken the same view— that is, the \ icw that if the re- 
ceiver were the holder of a billof exchange be could be a good pet iiiorung creditor In the present 
case thereceiverhappens to be ibeassigneeofajudgmcnl and! think that being the assignee ola 
judgment he can be a good pciiiioning aedilorevcn though when the money iireccived it is recovered 
for the purpose of cnabi ng (he Court of Chancery to deal wtih it “ 

A companson of these two decisions leads to the following legal position If a 
receiver could maintain an action at law or inequityforthe recovery of adcbt,he 
would beagoodpctitioningcrcditor.and.jfhccould not, he would not be one Inin re 
Saeker’j case\ it was not possibleforthcrecciverto bring an action to recover the 
debt either at law or in equity, w hcrcas m Macemn’s eoje*. tlw receiver, having obtain- 
ed the assignment of the debt, could maintain an action at law for the recovery of the 
debt Therefore, even in England a receiver, who tan maintain an action to recover a 
debt, would be a good petitioning creditor In India, the scope of the receiver’s 
power 1$ governed by the express provisions of the Code of Civil Procedure It 
is common place that a receiver appointed by Court has no estate or interest himself 
and the scope of hispowcris defined bythe provisions of Order 40of(hcsaid 
Code and the speafk orders made by the Court thereunder He is frequently 
spoken to as the “hand of the Court ” Inexercise of the power under the said clause 
(d) if a Court confen upon the receiver power to bring a suit to realise the assets 
which arc the subject matter of the suit, it cannot be denied that the said receiver can 
file suits to lecov-er the debts forming part of (he said assets This Court In A K 
MaUayja v T J^masHoml G? Co •. held that a receiver authorized to file suits to 
recover debts could institute suiU therefore in hi$ own name In (hat event, the 
position of such a receiver is analogous to that of a receiver who can file an action In 
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law or in equity to recover a debt under the English law. If the latter is a creditor in 
English law in respect of the debt recoverable by him, there is no reason why a 
receiver empowered to file a suit under Order 40 of the Code of Civil Procedure can- 
not be a creditor. In one case there is a voluntary assignment and in the other 
there is a statutory assignment. 

The relevant provisions of the Indian Companies Act also lead to the same 
position, _ Section 434 speaks of a creditor by assignment or otherwise to whom the 
company is indebted in a particular sum. Such creditor can file a petition for wind- 
ing up under section 439 of the said Act. A creditor, therefore, under the Indian 
Companies Act is any person who acquires that character by assignment or otherwise. 
The expression “ otherwise ” takes in any person to whom another becomes indebted 
howsoever the relationship of creditor and debtor is brought about between them. 
We came back to the meaning of the word “ creditor.” Stroud’s Judicial Dictionary, 
3rd Edition, Volume I, defines “ creditor ” to mean a person to whom a debt is pay- 
able. Though this is one of the many definitions given in the said dictionary, this 
appears to be the appropriate meaning. A receiver appointed by the Court to realise 
a debt can' demand the payment of the debt. If the debtor pays the debt to him, 
he gets a full discharge ; in default of payment the receiver can file a suit in his own 
name and obtain a decree. After obtaining the decree he will certainly be a judg- 
ment-creditor. Such a receiver is a person to whom a debt is payable by the debtor. 
In the present case, the respondent was authorised to file suits to realise the assets 
of the joint family, including the debt. We hold that the respondent is a creditor 
within the meaning of section 439 (1) (h) of the Indian Companies Act and, there- 
fore, is competent to maintain the petition for winding up of the Company. 

It is then contended that the notice issued by the Receiver was not in strict com- 
pliance with the statutory requirements of section 434 of the Indian Companies Act. 
Two main defects are pointed out, namely, the notice did not require the appellant 
to pay the debt to the joint family or the Receiver but to the Additional Collector of 
Bombay and the said notice put it beyond the reach of the Company to secure or 
compound for the debt to the reasonable satisfaction of the Court Receiver. Sec- 
tion 434 of the Indian Companies Act has been quoted earlier. Under the section 
before a company shall be deemed to be unable to pay its debts two conditions must 
be satisfied, namely, (t) the creditor shall have delivered a demand in the prescribed 
manner on the company to pay the sum due to him ; and (ii) the company has for 
three weeks thereafter neglected to pay the same, or to secure or compound for it to 
the reasonable satisfaction of the creditor. We have already held that the Receiver 
,is a creditor within the meaning of clause (o) of section 434 (1) of the Indian Compa- 
nies Act. In the statutory notice issued by the Receiver he had called upon the Com- 
pany to make payment of Rs. 25,00,000 to the Additional Collector of Bombay by 
whom the debt had been attached within the prescribed period of 21 days. He had 
to do so because the Additional Collector had served a notice, dated 24th July, 
1956, under section 46 (5) (a) of the Indian Income-tax Act, 1922, calling upon the 
Company to pay to him whatever amount was held by the Company on account of 
the joint family. Section 434 (I) (a) of the Indian Companies Act does not say that 
the demand made by the creditor on the Company shall be to pay the amount due 
only to the creditor and not to any other person ; nor does it by necessary implication 
impose any such condition. What is necessary is that the debtor by paying the 
amount demanded shall be in a position to get full discharge of his liability. In the 
present case the Receiver directed the amount to be paid to the Additional Collector 
of Bombay for the purpose of liquidating the income-tax payable by the joint family. 
Indeed, by paying the said amount, and in view of the notice served on the Company 
under section 46 (5) (a) of the Indian Income-tax Act, 1922, the Company will get a 
full discliarge of its liability to the joint family. Section 46 (5) of the Income-tax 
Act says that any person making any payment in compliance with a notice under 
section 46 (5) (a) shall be deemed to have made the payment under the authority of 
the assessee and the receipt of the Income-tax Ofiicer shall constitute a good and suffi- 
cient discharge of the liability of such person to the assessee. The Receiverj therefore, 
in directing the amount to be paid to the Additional Collector of Bombay did not do 
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Anything in derogation of the provisions of section 434 (I) (a) of the Indian Con 
panes Act 

Nor are there any merits in the second link of the contention The question is 
whether if proceedings were taken against the Company under section 46 (5) (a) 
of the Ind an Income tax Act the Company was dcpriv-cd of the opportunity to pay 
the sum due to the respondent or to secure or compound for it to the reasonable 
satisfaction of the creditor wilhm the meaning of section 434 (!) (a) of the Indian 
Companies Act After the statutory fiotice the Company could pay the sum demand 
ed or secure or compound for it to the reasonable satisfaction of the creditor The 
section docs not confer a right on a debtor but only gives him an opportunity to 
discharge the debt in one or other of the ways mentioned therein The debtor could 
secure or compound for a debt only where the circumstances under which the demand 
IS made permit such a mode of discharge But whereas in this case both the debtor 
and the creditor were under an obligation to discharge the income tax dues and as 
the creditor directed the debtor to pay the entire amount due to him towards the 
income tax dues there is no scope for the debtor to approach the creditor for securing 
or compounding his claim In this view no right of the Company is violated astt 
hasnone undersection 434(l)(d)ofihc Indian CompaniesAct Thatapart section 
46 (5) (a) of the Indian Income fax Act docs not in terms prevent the debtor from 
compounding his claim with the cred lor It onJy directs him to hold the money for 
br on account of the assessce to pay to the Income tax Offictr But ifincontravcn 
tion of the notice issued to him the debtor pays the said money to the creditor, he 
Will be personally liable to the extent of the liability discharged or to the extent of the 
tax ana penalties whichever 11 less The Income tax Officer can also proceed against 
the debtor, as if the amount in respect whereof the notice was issued was attached by 
the Collector in Mcrcisc of his powers under the proviso to sub-section (2) of section 
46 of the Indian Income tax Act These provisions do not prevent the debtor from 
compouaing his claim with the creditor If he compounds the claim any agree- 
meat entered into by him with the creditor will not affect his liability to pay the 
jneome-tax of thecreditortothe extent covered by the notice issued under section 46 
(51 (a) of the Income tax Act , but the agreement would certainly be binding between 
the creditor and the debtor The Income-tax Officer has no concern with if In 
either view, therefore the notice cannot be said to have been issued in contraven 
tion of the provisions of section 434 (I) (o) of the Indian Companies Act No doubt 
Courts have held in our view rightly that a statutoiy notice Under section 434 (1) 
(a) of the Indian Companies Act shall sfnctly compty with the provisions of the 
said section see Japan Cotton Trad ns Co Ltd v Jajodia Colton Mills Ltd^ , 
Kureshiv Argus Footyecar Ltd * and IVT Henley s Telegraph Harks Co , Ltd. 
Calcutta V Gorakhpur Electric Supply Co Ltd Allahabad* But in this case the 
statutory notice issu-d by the respondent did not violate any of the requirements of 
the section Wc, therefore reject this contention. 


The next contention is that the appellant had not neglected to pay the sum to 
the respondent as the said amount must be deemed to have been attached by the 
CoIIcctOMn exercise of his pov^ers under the provuo to sub-section (2) of section 46 
ofthelndianlncomc laxAct 1922 Insupport of this contention reliance is placed 
upon In re European Banking Company expiriz BayUs* There a petition was 
prwented for w indmg up of a Banking Company for a debt of 65 pounds due to the 
Pwtmoncf but the said debt was attached in the Lord Mayor s Court The petiUon 
was d srnisved on the ground that though the attachment did not absolutely do 
away With the d*bl it seized the debt into the hands of the Lord Mayor s Court la 
that caw th- d-mind was that the debtor should pay the amount to the netiiiooing 
md tor and because of the attacbm nl of that amount by Lord Mayors Court tie 
^bt or could not pay the amount to the creditor But that judgment cannot possibly 
b- of any help to the appellant for jo the instant case the Receiver asked the debtor 
to pay the amount due to the joint fam ly to the Additional Collector Bombay 


1 (19 « t l-R. 54 CiJ MS 
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towards, the income-tax due from the joint family. The debtor was not asked to" 
do something which was legally prohibited but was asked to comply with the 
Gollector’'s requisition undet section 46 of the Indian Income-tax Act, 1922. By 
nof' doing so, the Company clearly neglected to pay the amount within the meaning 
of section 434 of the Indian Companies Act. 

Lastly, it is argued that there was a bona fide dispute in respect of the liability 
of the Company to the joint family. It is said that the Company’^ case was that 
the^debt was due to four individuals mentioned in the conveyance, namely, the 
father 'and his three sons, whereas the Receiver’s case was that the amount was due 
to the jointly family and, therefore, in the circumstances it cannot be said that the 
Company neglected to p^ the amount to the Receiver. In W. T. Henley s Tele- 
graph' Works Co., Ltd., Calcutta V. Gorakhpur Electric Supply Co., Lid.. Allaltabtid\ 
it'was ruled that a mere service of notice of demand of debt by a creditor. Oil a 
solvent company did nofentitle the creditor to a winding-up order if thecoihpany 
bona fide ' disputed the existe'nCe of the debt. In that case it was found that §iere 
was a bona fide dispute between the parties and that the notice issued was a vehicle 
of oppression and an abuse^of the process of the Court. But the 'same cannot be 
said in the present case. In re Gold Hill Mines-, also a windmg-up petition ,waa 
dismissed on the finding tjiat it was an abuse of the process of the Court, it being 
a. petition .to compel payment of a small debt which was under bona fide dispute. 

■ In the ptesenl case, Narayanlal Bansilal was not only the karta of the 'joint 
family but was^also- the dhairman of thb’Board of Directors of the Company. In 
the'paitltion suit "he filed aii affidavit wherein he stated-; ’ • . ’ ‘ . , 

1 ' . ’ 

" Re'eTjing to para. 10 (cj of the affidavit I deny there is any manipulat'on mfhe baiande- 
shiet'ofHarinagar Sugar Mills, Ltd.' as falsely doughl to-he suggested by the 3rd defendanfi No 
loan of Rs 25,00,000 has been giyeiJ by me to the said company. The sa,d amount is the bala-ce 
of the purchase price payable by the said company to the joint family in respect of Harinagar Cane 
Farm.” . ^ ... * , ’ ^ 

In view of the said affidavit it is manifest that the alleged dispute was not bona 
fide but was only a part of.a scheme of collusion, between the Company and the 
karta of the joint family. There are therefore, no merits in any of the contentions 
xaised by the Company. ' ' . * , 

*' In the resultj'the appeal fails ^nd is dismissed with costs. 

K. tj. S. Appeal dismissed.^ 


THE SUPREME COURT OF INDIA. 

' , (Criminal Appellate Jurisdiction.) > 

Present ; — 'P. B. Gajendragadkar, Chief Justice, K. Wanchoo, 
M. Hidayatullah, J. G. Shah and S. M. Sikri, JJ. ’ - 

■Ratan Lai • • • Appellant* 


V. 

State of Maharashtra . . Respondent. 

d.Bomhay Prohibition Act (XXV of 1949), sections 6-A (as amended by Act XXII of 1960), 24-^4 and 59-A 
—Medicinalpreparations (Mahadrak.hasava'and Dashraoolarishta alcohol content above 50 per cent by volume) 
—Manufacture by distillation process by a licensed person and issue from a bonded warehduse— Possession (onUth 
September, 1960), 'if offends the statute— Exemption under section 2i-A (2)— Applicabilit} , —Subsequent 
declaration (oh 4:th October, 1960) .under section 6-.4 if effective. 

Under section 6-A (as amended by Act XXII of I960) there is only one mode of proof by the 
State that a medicinal preparation containing alcohol is fit for use as intoxicating liquor and that is 
tjy obtaining the advice of the Board of Experts and recording its determination, thar the article 


i.' A.I.R. 1956 All. 840. 
*Cr]'. A. No. 53 of 1964. 
s c J — 18 


2. (1883) LR.23 Gh.D. 210. 

8th October, 1965. 
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of the qxantity pcnmsJiWeunderpara. I ofKction 59"A, (lu) tha^on the date 

articles had not been declared under section 6-A to be fit for tue as in. 


u fit for consumption as intoxicating liquor (sidnection 6) Untd It is to determined the raedlcmsl 
preparation ii to be deemed unfit for use as lalowcating liquor under lecuon 24-A (2) 

If the medicinal preparauons conUmed akoho! produced by dauUaUon (as stated by the Sub. 

InspectorofProhlbiUon and Excise) the proviso to section 59-A will have no applicauon .there must 

be proof that the preparations contamed alcohol in excess of the quantity peimisublc uodet the first 
paragraph of section 59-A to attract the provisions of the proviso to secuon 24-A. 

In the instant case there was dear evidence on record (•) that the medianal preparations semed 
manufactured by a process ofdisulUuon 

alcohol in excess of the quantity * ' ' . 

(I4th September 1960) those 
toxicating liquor 

and £a VStW Sdeosion m A»efvfa* Af««ifaPs One, 2 54 (1962) M.L.J (CiL) 

&« the effect of subjection (7) of section 6.A has not been noticed. ^ ^ . 

medianal nrenarations seued from the possesion of the appeUanl must on that 

d «nTd to intoxicating hquor and that .t answered the d^puon xiA >^tau^ 

Sl^or5iA-dbcncethe.rpo«esnonontha.datevvasnotanrfl^ 

section 24.A* _ - ^ . 

A .uheau™! dttUnum («.<■!. O«obo 1900) by lie SuK OovOT^t rate 
.h»i ihci»idl>rci»ni«'»‘ >«" ■orf.cuin Rt for me m wiioltAUiis bquor^J pM lare lebmpe^ 
wfeh ™ ■«■<»»< '■rf"' P”> te m pHtpdmR the lOtute. 

Aootal by Speoal leave from the Judgment end (Wet, dited the gth An^, 
tgRgf’KeDomb.yHighO.utt (N.gput Bench) tn CrmumtlRnmoit Apphe- 

Uon No 107 *9^3 

B &n, Senior AdvoenteU B C. Afcfc and to«*t Ifttimb 

Adv^ta of ill! J S fladetHeeyt S (h. , ntth html, tor AppelUnt 
p K ChatUrjte zadD R G K Athar, Advocates, for RespondenU 
The Judgment of the Court was deluered by 

«,dL 7— Raun Lai— appellant m this appeal— is the proprietor of a business 
d«!<^«rvled “ Arul Medical Stores” at Warn, District Veoimal in the Stale of 
Mahamhtra On i4ih September, I960, the Station House Officer, ^Vanl, raided 
the shop of the appellant and seired 12 bottles of an Ayurvedic preparation called 
Mahadrakskasta manufactured b) the Brahma Aushadhalaya, Nagpur and 88 bottles 
of DashtruKlarulha manufactured by tlie Vedic Pharmaceutical Works, Nagpur 
At a tnal held before the Magistrate, First Glass, Kelapur, llie appeUant was con- 
victed of the oITencc punishable under section (36 (IJ (6) of the Bombay Prohibition 
Act XXV of 1949, and was sentenced to sufler rigorous imprisonment for three 
months and to pay a fine of Rs 500 The order was conGnned m appeal by the 
Court of Session, ^eotmal The High Court of Bombay conSrmed the conviction, 
but modified the sentence The appellant appeils to this Court, with Special 
Lcat'c 


The following are the material (acts found by the Tnal Court and confirmed b) 
tlic Court of Appeal and the High Court \fafiaJrokthasarn and Dashnoolmstfur 
are Ayurvedic medicinal preparations containing alcohol manuCictured under 
licences granted under the Medicinal and Toilet Preparations (Excise Duties) Act 
XVI of 1955 Mahairakshasaca attached from the shop of the appellant contained 
52 3 per cent alcohol v/v and Dahtwlamtha contamed 54,5 per cent alcohol v/v. 
These preparaUons arc manufactured b> a process of distillation The appellant 
had purchased these preparations from a drug store m Nagpur called the Sharda 
Medical Stores who m their turn were supplira b> the manufacturers the Brahma 
Auslmdhalaya Nagpur and the Vedic Fharzsaceuticat NNorks, Nagpur 

The Bombay Prohibition Act XX\^of 1949 by section 66 (I) (6) penalises contra 
\tntion of the provisions of the Act or of any rule regulation, or order made, or 
of any licence, permit, pass or autbonzation issued thereunder by any person who 
eonsumes, uses, possesses or transports any intoxicant other than opium or hemp- 
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“ Intoxicant ” is defined by section 2 (22) as meaning any liquor, intoxicating 
drug, opium, or any other substance, which the State Government may, by notifi- 
cation in the Official Gazette declare to be an intoxicant. “ Liquor ” is defined 
in section 2 (24) as including {a) spirits, denatured spirits, wine, beer, toddy and all 
liquids consisting of or containing alcohol ; (i) any other intoxicating substance 
which the State Government may, by notification in the Official Gazette, declare 
to be liquor for tlie purposes of the Act. Section 12 of the Act, in so fhr as it is 
material provides that no person shall import, export, transport or possess liquor. 
But these prohibitions are subject to certain exceptions. By section 11 notwith- 
standing anything contained in the provisions contained in Chapter III (which in- 
cludes sections 11 to 24-A) it is lawful to import, export, transport, manufacture, 
sell, buy, possess, use or consume any intoxicant to the extent provided by the pro- 
visions of the Act or any rules, regulations or orders made or in accordance with, 
the terms and conditions of a licence, permit, pass or authorization granted there- 
under. Tlie prohibitions are also inapplicable in respect of certain preparations 
under section 24-A which provides in so far as it is material : 

“ Nothing in this Chapter shall he deemed to apply tcF— 

(1) .^y toilet preparation containing alcohol which is unfit for use as intoxicating liquor ; 

(2) any i^rficinal preparation containmgalcgholwhich is unfit for use as intoxicating liquor; 

(3) any antiseptic preparation or solution containing alcohol which is unfitfor use as intoxica 
ting liquor : 

(4) any flavouring extract, essence or syrup containing alcohol which'is unfitfor use as intoxica- 
ting liquor ; 

Provided that such article corresponds with the description and limitation mentioned in sec- 
tion 53-A.” 

Possession of a toilet, medicinal or antiseptic preparation, or flavouring article- 
containing alcohol is therefore not an offence if it is unfit for use as an intoxicating 
liquor, and it corresponds with the description and limitations mentioned in section. 
59-A. 

The appellanfdid at the material time possess pieparations which contained'a, 
large percentage of alcohol, and it is not the case of the appellant that he was pro- 
tected by a licence, permit, pass or authorization. His case was that possession 
of the preparations by him was not in contravention of the Act, because the prepara- 
tions were medicinal preparations containing alcohol which were unfit for use as 
as intoxicating liquor within the meaning of section 24-A of the Act. This conten- 
tion of the appellant has been uniformly rejected by aU the Courts below. The- 
question which falls to be determined in this appeal is whether the preparations 
containing alcohol in respect of which the appellant is convicted were medicinal 
preparations which were unfit for use as intoxicating liquor. That the preparations 
were medicinal according to the A^oirvedic system is not denied, and it is common 
ground that they contain alcohol. Attention must therefore be directed to ascertain, 
whether the preparations did correspond with the description and limitations 
mentioned in section 59-A. If they did not, exemption under section 24-A will be 
inoperative, even if they are medicinal preparations. In so far as it is material, 
section 59-A which was added by Act XXVI of 1952 at the relevant time provided ; 

“ (1) No manufacturer of any of the articles mentioned in section 24-A shall sell, use or dis- 
poie of any liquor purchased or possessed for the purposes of such manufactiure under the provisions 
w^is Act otherwise than as an ingredient of the article authorised to be manufactured therefitim. 
No more alcohol shall be used in the manufacture of any of the articles mentioned in section 24-A 
than the quantity necessary for extraction or solution of the elements contained therein and for the 
preservation of the articles ; 

Provided that in the case of manufacture of any of the articles mentioned in section 24-A in 
which the alcohol is generated by a process of fermentation the .amount ofsurh alcohol shall not exceed 
12 per cent by volume. 

( 2 ) , » • * » 

Sub-section (1) -directs the manufacturer not to use in the manufacture of any 
article mentioned in section 24-A alcohol in excess, of the quantity necessary for 



136 


THE SUPRESre COURT JOURNAL ^ 


[1966 


extraction or solution of the dements and lor preservation of tJie article, and the 
proviso states that m the manufacture of articles in tvhicli alcohol u generated b> 
a process of fermentation it shall not exceed 12 per cent by volume Therefore 
the <}uantity of alcohol m an article m which alcohol is added or jvoduced by 
distillation IS determine^ by what is necessary for extracuon or *o!ution of tlw 
elements and prcscrv'ation of the artidcs but in an article containing alcohol 
generated by process of fermentation the percentage of alcohol, it is directed, shall 
not exceed 12 per cent b> \olume 

The Trial Courthcld tliat the offending articles were Ayurvedic preparations 
mwhich-tilcohol was generatedby't process of fcrnlcntation and as tdcohol exceeded 
12 per cent bj' Vofumej the preparaijons did not correspond with the limitations 
pj-esenbed by section 59-^-and. thecefijrc the creanppon prescribed b> SMtion 24 A 
was inoperative Tlve C^url of Session and the tiigb Court agreed wuh that \ iw 
But u appears that sn so Jiolding the Colirl^ tn sconccivcd the cvidCTc^ A rtido 
containing alcohol may Jbe prepared by a preaas 6f fcrmcnt^loiLiiVhiA gmemes 
alcohol or by a process of distillation or by additmrt of ?*cohol ^ llie 

manufacturmg processes which result iti distillation of alcohol and gcnemtion of 
ald6hof by fcrmcnialion art distinct, and there wal on tlie rCtord clear cVioence that 
the'ofltndlng pfeparlrtlons wete manuCieturM by n process ordistillatioA mil were 
not preparauons in t^ich alcohol was generated by fermcntation> tPalnitkar 
Sub-Inspcctor of Prohibition and Excise sa d that MahadTokshasBra and Dash 
nwolanshia ate distilled Ayurvcdit produws Apparently it sva* conceded onihchalf 
of the State before the Court of Session that the two preparations were Aynrcdir 
medicinal preparations which contained aloiihol prodneed by distilCxtion md 
before the High Court also the case was argued on that footing If the bottles of 
2kiehadiakslusaia ftnd J>askwa«limshtn attached from ihe shop df the appellant con 
tamed alcoliof produced by distillation the proviso to section 59 A will hat e no 
■application 2hcrcM no esidence on the record toprove dial the hvo preparatiorti 
contained alcohol in excess of the quantity permissible under the ^rst paragripli 
of section 59 A It must be remembered tliai diese prep-uauons werp manufactured 
within the State of Mahirashiri b) manufacturers licensed under ihrjvledicuial 
and Toilet Preparat bns (Fxcisc Duties) Act, XVI of 19;>5 and were issued from a 
bonded warehouse Tins would justify the ii^crcnce that they did correspond 
with the description ind lim tations mentioned in section 59 A 


But it was urged for die State that a medicinal preparation which corresponds 
with the description and limitations under section 59 A may still be a preparation 
which is fit to be used as intoxicating liquor A medicinal preparation which 
because of the h gh percentage of alcohol iherejn even if taken in an -ordinary or 
normal dose, may intoxicate a normal person would be a preparation fit to be used 
as an intoxicating bquor \N'herc the preparation contains a small percentage of 
alcohol butcoiuumptionoriargcquantiticsmaymtoxicate it would also be regarded 
as a preparation fit for use as intoxicating liquor if such consumption is not lifeely 
to mvolv-e any deleterious effect or senous danger to health of the consumer 


^ prq»aration is fit to be used as intoxicating^ liquor would ordinarily 
dc^nd upon evidence But the Legislature has by section ^A prescribed special 
^ t'hcdicr an article is unfit for use as mtoxicatii^ 

W Bombay Act XXVI of 19o2 after thii Court 
^ ^ Balsara^ amongst oth-rs that clause (f) of 
containing’ alcnh ^ possession of medicinal and toBct preparations 


(I) For the purpov: of de ensun n* whether 

{•) any cinal or lo let preparat on « taimcg atcohol, or 
(t) any antisept e prepanuon or soul p, a nuaurg aJeohot or 

I ^195I)SCJ^7S (19.il>2ALLJ m (1931) S aR. £82. 
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. W flavouring extract, essence or syrup containing alcohol, is or-is not an article unfit 
lor use as intoxicating liquor, the State Government shall constitute a Board of Experis. 

^ ■ '( 2 ) ^ * ■* * » ^ ■ 

(3) * ‘ ■!= * ■ * « * , 

(4) * * * ■ <= * , 


“ (5) . * * » «■ » * ' 

(6) It shall be the duty of the Board to advise the State Government on the question whether 
any article mentioned in sub-section (1) containing alcohol is unfit for use^as intoxicating liquor imd 
on such other matters incidental to the said question as may be referred to it by the State Government. 
On obtaining such advice the State Government shall determine avhether any such article is fit or unfit 
for use as intoxicating liquor or not and such article shall be presumed accordingly to.be fit or unfit 
for use as -intoxicating liquor, until the contrary is proved.” 


This Court held in State of Bombay (now Gitjaraf) v. J{arandas Mangilal Agarwal 
and another'^, that it was not obligatory upon the State to consult the Board of Experts 
constituted under section 6-A before 'the State could establish in a prosecution for 
an offence tuider section 66 (1) (b") that a medicinal preparation was unfit for use 
as intoxicating liquor. Evidence that the preparation was unfit for use as intoxi- 
cating liquor can be adduced before the Court, and the prosecution need not rely 
upon section 6-A (6) of the Act ; in a prosecution for infringement of the prohibition 
contained in sections 12 and 13, the State could rely upon the presumption after 
resorting to .the machinery imder section 6-A (6), but there was no obligation to 
consult-the Board under section 6-A, nor was the consultation a condition precedent 
to the institution of proceeding for breach of the provisions of the Act. In so holding, 
.this Court. disagreed xvith the view expressed by the Bombay High Court in D. K. 
Merchant v. State of Bombay", wherein the High Court had held that the prosecu- 
tion for offence under sections 65 and 66 could not be maintained unless the State 
Government was satisfied after consulting the Board of Experts under section 6-A 
that the article was fit to be used as intoxicating liquor. The offence in Karandas 
' MangilaVs cdse^, tvas committed-in July, 1955 and on the terms of sub-section (6) 'as 
•it then stood it was open to the State in a prosecution for infringement of a prohibition 
contained in sections 12'and 13 to rely upon the presumption .under section 6-A or 
-to establish that the medicirtal preparation was fit for use as intoxicating liquor 
joliunde. By Act XXII of 1960, which w'as brought into force on 20th April, 196(i, 
thel Bombay Legislature- amended, inter alia, sub-section (6). of section 6-A, and in- 
•corporated sub-section (7) therein. Sub-sections (6) and (.7) as amended and 
'incorporated read as follows : 

. “(6) It shall be the duty of the Board to advise the State Government on the question whether 
"any article mentioned in sub-section (1) is fit for use as intoxicating liquor and also on any matters 
incidental to the question, referred to it by the State Government. On obtainmg such advice, the 
State Government shall determine whether any such article is fit for use as intoxticating liquor, and 
upon determination of the State Government that it is so fit, such article shall, until the contrary is 
proved, be presumed to be fit for use as intoxicating liquor. • • , . ^ 

(7) Until-the State Government has determined as aforesaid any article mentionedin sub- 
section (I) to be fit for use as intoxicating liquor, every such article shall be deemed to be unfit for 
such use.” 

The scheme of section 6-A has by the amending Act been completely altered. The 
Legislature has prescribed by sub-section (7) that until the State Government 
has determined any article mentioned in sub-section (1) to be fit for use as intoxi- 
cating liquor, every such article shall be deemed to be unfit for such use. ^ 
Legislature has therefore prescribed a fiction tvhich continues to function till the 
State Government has determined, on the report of the^ Board of Experts, timt 
any article mentioned in sub-section (1) is fit for use as intoxicating liquor. By 
sub-section (6) as amended it is provided that after the State Governrnent has 
obtained the advice of the Board of Experts, the State Government shall deter- 
mine whether such article is fit for use as intoxicating liquor and upon such deter- 


1 (1962) 2 S,G.J._542,: 0962) (SuP-P.) J- ^.2. _(19S8) 60.Bom.L.R. (1958) 

S.e.R. 15,:, (1962) M.L.J. (Grl.) 649. „. . -Bom. 1224. 
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mmation of the State Gkivcmment that it u so 6t, such article shall, until the contrary 
IS proved, be presumed to be fit for use as mtoxicating hquor Under the amended 
section 6*A there is only one mode of proof by the State that an article is fit for use 
as intoxicating liquor, and that is by oblauung the advice of the Board of Experts 
and recording its determination, that the article is fit for use as intoxicating liquor 
Until It IS otherwise determined by the State, after obtammg the report of the 
Board of Experts, every article mentioned in sub section (1) is to be deemed unfit 
for use as intoxicating liquor After it is determined as fit for use as intoxicating 
liquor, in a proceeding relating to the article it would under sub-secuon {6} be 
presuqicd, that it is fit for use as int«»acatmg liquor But the presumption is 
rebuttable 

In the present ease the offence a alleged to have been committed in September, 
1960 After consulting the Board of Exports the Government of Maharashtra issued 
a declaration on 4th October, 1960, declaring that both the preparations MtiAji/rai 
skasava and Dashnoelarukta were medicines fit for use as intoxicatmg liquor 
Thereafter a Police Report was filed in the Court of the Magistrate, Tirst Class, on 
2nd June, 1962 charging the appellant with the ofTence under section 66 (I) (i) 
of the Bombay Prohibition Act But on the date on which the medicinal prepara* 
tions were attached the statute had provided that they shall be deemed for the pur 
pose of the Act as articles unfit for use as intoxicatmg liquor Possession of the medi 
cinal preparations which were unfit for use as intoxicating liouor was at the date 
when they were attached, not an offence A subsequent declaration by the State 
that they were fit for use as intoxicating liquor, could not have any retrospective 
operation, and possession which was innocent could not by subsequent act of the 
State, be declared as offending the statute 

It IS unfortunate that the High Court lost sight of the change m the scheme of 
section 6<A and followed the judgment of this ^urt in A’crouhs MangilaFi tost * 
In J^arandas at all material times when the question fell to be 

considered the Court had to decide whether sub>section (6) of^section 6>A as it 
then stood, presenbed the only method of proof whether an offending medinnal 
preparation was unfit for use as intoxicating liquor, and this Court on the phraseo* 
logy used by the Legislature came to the conclusion that it was not the only method 
of proof But the incorporation of sub-section (7) by the Legislature has altered the 
scheme of the Act Sub-section (6) incorporated in its second part both before 
and after the amendment, a rule of evidence , but the nile in sub-section (7), that 
until a declaration is made to the contrary by the State Government under sub- 
section (6) every article mentioned In sub-section {!) shall be deemed unfit for use 
as intoxicating liquor, is not a rule of evidence It defines for the purpose of section 
24-A and related sections what an article unfit for use an intoxicating liquor is It 
IS plam that in Jiarandas MangilaTt eau\ tlie effect of sub-section (iO of section 6-\ 
did not foil to be considered 

The appellant w'as therefore wrongly convicted TIic appeal is allowed an*^ 
the order of conviction and sentence are set aiide The fine if paid will be refunded 

^ Appeal ellotetd , cmnetion md irntenet f ft estii 


1 (196a2XCJ 542 (t9C2)itI-J (CrL) 649 (1962) I S CJt. {Supp ) 15 
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THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present P. B. Gajendragadkar, Chief Justice, M. Hidayatullah and 
V. Ramaswami, JJ. 

Gurcharan Das Ghadha , . Petitioner* 

V . 

State of Rajastlian . . Respondent. 

Criminal Procedure Code {V of 1893), section 527 and Criminal Law Amendment Act [XLVI of 1952), 
sutions 6, 7 and 8 — Castpending before the Special Judge under the Act of 1952— Petition in Supreme Court for 
transfer to Court of equal jurisdiction under High Court of another .State — Jurisdiction — JVb inconsistency between 
section 527 of Code and section 7 (2) of Act of 1952 — Transfer of case — Ground of reasonable apprehension 
<f denial of justice, essential — General feeling of hostility of persons, insufficient — Likely interference with course 
justice to be made out — Practice — Qtiestion of inherent jurisdiction — To be tried first before dealing cn merits. 

Contempt of Court — Trial of a member of All India Services before the Special Judge — Pending petition in 
Supreme Court for transfer — Departmental proceedings for contravention of (Conduct) Rules prohibiting disclosure 
of ojficial documents and irformation— Charge of disclosure to his advocates of the member in regard to writ 
proceedings in High Court — Likely to amount to obstruction of administration of justice and patting person under 
duress — Contempt — Action of State deprecated. 

The petitioner, a meiriber of an All India Service, iji a petition under section 527 of the Code o 
Criminal Procedure, sought the transfer of the criminal case pending in the Court of the Special Judge' 
for oSences under sections I20-B/161 of the Indian Penal Code and sections 5 (1) (a), (d) and 5 (2) 
of the Prevention of Corruption Act, to another criminal Court of equal jurisdiction , in another State. 
While the petition was pending, the State Government issued to him a notice why he should not be 
proceeded against breach of Rule No. 8 of the All India Services (Conduct) Rules, 1954, for communi- 
cating to his advocates official documents and information (which he was not authorised to do), in 
respect of a tvrit petition that he filed in the High Court before approaching the Supreme 
Court. On the question of the jurisdiction of the Supreme Court in the matter of transfer under 
section 527 of the Code and on the contempt application. 

Held, the Supreme Court in exercise of its jurisdiction and power under section 527 of the Code 
of Criminal Procedure, can transfer a case from a Special Judge appointed imder the Criminal Law 
Amendment Act of 1952 and functioning tmder one High Court to another Special Judge 
subordinate to another High Court. 


Section 7 (1) of the Criminal Amendment Act lays down that the trial of an offence specified in 
sub-section (1) of section 6 must be by a Special Judge only but that condition can be fully met by 
transferring the case to another Special Judge. 


Section 8 (3) of the Criminal Law Amendment Act preserves the application of any provision 
of the Code of Criminal Procedure if it is not inconsistent svith the Act of 1952, save as provided in 
the first two subjections of that section. There is no inconsistency between section 527 of the Code 
and section 7 (2) of the Act of 1952. Inconsistency can only be found if two provisions of law apply 
in identical circumstances and create contradictions. Section 7 (2) of the Act of 1952 distributes the 
work between Special Judges and lays emphasis on the fact that trial must be before a Special Judge 
appointed for the area in which the offence is committed. This is on a par svith the distribution of 
work territorially between different Sessions Judges and Magistrates. An order of transfer must, by 
the very nature of things some times resultin taking the case out of the territory and the provisions 
of the Code which are preserved by section 8 (3) must supen'ene to enable this to be done and section 
7 (2) of the Act of 1 952 must yield. This does not create an inconsistency because the territorial jurisdic- 
tion created by section 7 (2) of the Act of 1952 operates in a different sphere and imdcr different cir- 
ciunstances. - 


The law with regard to transfer of cases is that a case is transferred if there is a reasonable appre- 
hension on the part of a party to a case that justice svill not be done. A petitioner is not required t^ 
demonstrate justice wiU inevitably fail. He is entitled to a transfer if he shotvs circumstanc^ from 
which it can be inferred that he entertains an apprehension and that it is reasonable in the orcums- 


• Tr.P. No. 7 of 1965. 


24tb November, 1965. ' 



THE StJPREME COURT JOURK^L. 


HO 


^ [1966 


twees atlc^'J Ilowercf » ra-TC al!egaui»n that-the there ii apprehension tliat justice V.-1II not be done 
in a given ease doa not suiUce 

A general feehng that some persons arc hostile to the petitioner is not suflineiit There must be 
material froia which it can be inferred that the persons who are hostile arc inierfctiegoraie hlely 
o interfere eitl er directly or indirectly with course of justice ’ 

Q,iesiions of ml erent junsdietion must always be decided before the merits arc considered 
because to dismiss the petmon after eonstderation of merits itself mvohes an assumption of junsdi 
etion. 

In accepting the apology tendered on behalf of the State, the Court obsen ed 
There could be no rjuesnon in the instant ease that by charging the petitioner wnih ptoceedir gs 
ofatl ITcrent kind there was ifnotdirect atleasiindircctpressure brought iiporrhim in the prosecu 
tion of his petition for trar4sfer Of this the Supreme Cotirt would base taken serious rote because It 

was hkelytohaseharanerccl the petitioner in prosecutinghis petition IreekyhrforettitCowlwdtwtid 

have resulted w obstruction of adrumstraiion of justice If the peutioacr was guilty of any lapse under 
the Servnees (Conduct) Rules or even guilty of an offence ihe action to wduch he would be otherwise 
subject could vrait till the transfer proceedings had tcrtiuftaied and there was really no hurry with 
a charge against the peuiitmer which charg*- would have put him loider dure s of tome bnd Such 
a course of action is to be deprecated , 


Petition tinder section 527 of Criminal Procedure Code 
T R lihann, Advocate, for Petitioner 

G C Kashual, Advocate General lor the State of Rajastlian IC IC Jain and 
R A Saihlkt/, Advocates, with him), for Respondent 
The Judgment of the Court wns delivered by 

liidqfatullak, J —This is a petition under section 527 of the Code of Cniainal 
Procedure for die transfer of a criminal case (No 2 of I State v Cmharai Dost 
Chadha, IP^) which n pending m the Court of the Special Judge, Bharatpur, 
Rajasthan to another cntmnal Court of equal or superior jurisdiction subordinate 
to a lli^i Court other than the High Court of Rajastlian The petitioner ts the 
accused m diat case and he is bemg tried under sections 1200-161, Indian Penal 
Code and sections 5 (1) (a) (d) and o (2) of the Prevention of Comtplion Act 
The pcliuoncr is a member of an All India Service and hts prosecution hat been 
sanctionctl by the Government of India In December, 1962, he was serving as 
Supcnntrndcm of Police and wav selected to be Commandant of Cth Batalhon of 
Rajastlian Aimed Constabulary He avers that he took over as Commandant on 
7th January , 1 963, but w as placed under suspcasion the same day and a case was 
registered on 12thjanuary, 1963,vvhichlia$ resulted m the present prosecution against 
hum Tlie petitioner apprehends for reasons to be stated presently that he ts not likely 
to get a fair, just and unpartia! trial m the Stale of Rajasthan owing to the hostility 
and influence of tlic then Law Minister who wav also Minister in*chargc of Home 
Depanroent of the State, tJic Additional Imjicctor-Gcncral of Police, Anti-Corrup- 
tion, and the Deputy Inspector-General of Pohee, Ajmer Range, Jaipur In support 
of hii prlition lie has referred to many mcidentv and filed many documents He 
has sworn an affidavit that he entertains an apprehension that these persons would 
interfere wnlli tiic trial of the casein the State of Rajasthan and tliat a transfer of the 
case outside the Sutc is in tJic interest of justice 


’flic State ^vemment lias opposed the application strcncuously and lias ones 
tinned the jurisdiction of this Court of tramfer under the powers conferred on it by 
section 527, Code of Criminal Procedure a case made over by the Government of 
the Sutc ofP^aj'stlian for trial to a Special Judge under th- Cnrama! Law Amend 
ment Act, 19o2 (XLVI of 1952) In addition, the State. Government joinsissue 
on Uxe Cvets alleged and the mcnis of ih- claim for the transfer of the case 

While this pctUionw-is pending the State Government served the petitioner 
with a notice and a durgcjliccl to show cause why he sJu^uld be proceeded 
against for brcadiofRule 8 of the ^\1I India Services (Conduct) Rules, 19M 
l«auie lo had cc-nraiinicatcd ‘•directlv/mdirectly ofTicul documents and uifor- 
tnationtoGovcniment snvanh other persons to whom lie was not authorised to 
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communicate such documents/information ” as indicated and detailed in a state- 
ment of -allegations accompanying the notice and the charge. The State Govem- 
menthi apjDended to this charge to appendices giving details of 31 and 16 documents 
respectively, whicli were said to have been so communicated by the petitioner 
to his Counsel Messrs. ' R.K. Rastogi and D.P. Gupta, Advocates of Jodhpur and 
others .named as “ non-petitioners ” iu a writ petition which he had filed in the 
High Court of Rajasthan (No. 794 of 1964) and which he subsequently withdrew 
on- 23rd December, 1964, before taking action to file the present petition. The 
notice, .the charge and the statement of allegations accompanying them were 
-sjgned.by Vishnu Dutt Shanna, Special Secretary to Government. On receiv- 
ing this charge, the petitioner moved another petition in this Court for taking action 
against Mr. Shanna and die Government of Rajasthan for contempt of this Court. 
At an earlier hearing, where wq ivere considering the petition for transfer, the other 
petition was brought to our notice and we were about to order issuance of notices 
to the contemners but the Advocate-General of the Government of Rajasthan took 
notice of the petition and offered to take action in respect thereof. As a result the 
State of Rajasdian through the Chief Secretary to the Govenment and Mr. Shanna 
separately filed their replies to the second petition and attempted justification. 
Mr. Sharma abjured knowledge of the contents of the petition for transfer and denied 
any malice, ill-will or grudge, pleading good faith. The matter would have received 
serious attention from us but for the fact drat at the next hearing the plea for justi- 
fication was abandoned and an unconditional apology was entered on behalf of the 
State Government as well as Mr. Sharma.- The latter was present in Court and 
expressed regret for what had happened. Wc accepted the apology and do not, 
therefore, feel called upon to consider the plea of justification which, in any event, 
is not a plea heard in bar when contempt is clear and manifest. There could be no 
question in the present case that by charging the petitioner widr proceedings of a 
different kind there was, if not direct, at least indirect pressure brought upon him in 
die prosecution of his petition for transfer. Of this ive would have taken serious 
note because it was likely to have hampered the petitioner in prosecuting his petition 
freely before this Court and would have resulted in obstruction of administration 
of justice. If the petitioner was guilty of any lapse under die Sei-vices (Conduct) 
Rules or even guilty of an offence the action to which he would be otherwise subject 
could wait till the present proceedings had terminated and there was really no reason 
to hurry with a charge against the petitioner which charge. would have put him under 
duress of some kind. Such a course of action is to be deprecated and we are glad to 
note that the Government of Rajasthan and the Secretary concerned have seen 
the matter in this light and have made amends by proper contrition. We do not 
feel called upon to say more than this on the petition for contempt which shall be 
filed. 

We shall now take up the objection that this Court lacks jurisdiction to transfer 
the case pending before the Special Judge, Bharatpur. This objection goes to the 
root of the matter. Questions of inherent jurisdiction must ahvay^s be^ decided 
before the merits are considered because to dismiss the petition after consideration 
of merits itself involves an assumption of jurisdiction. We must accordingly consi- 
der the objection even though we are satisfied that the petition must fail on merits. 

The power which the petitioner is invoking flows from section 527 of the Code 
of Criminal Procedure. The first two sub-sections of that section are material here 
and they read : . 

*' 527. Power of Supreme Cowl to transfr cases and appeals.— [1) WTienever it is made to appear 
to the S i-ireme Go art that an order under this section is expedient for the ends of justice, it may 
direct that any particular case or appeal be transferred from one High Court to a/iothw. High 
Gaurt or from a G.-imina! Court subordinate to one High Court to another Cnminal Court of 
equal dr' suporiorjurisJiction subordinate to another High Court. 

(21 The Supreme Court may act under this section only on the application of the Attorney- 
General of India or of a party interested, and every such application shall be made by motion which 
shall,, except when the applirant is the Attome>-Gencr3l of India or the Advocate-General, be Sup- 
ported by affidavit or affirmation. • * - * u * 

. ' ■**»** 

s c J — 19 
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It is conceded b> the Ad\ocate-GenCTaI that the power to transfer criminal 
•cases as laid down in the section is ordinarily available but he contends that a case 
assigned by the State Government under the Criminal Law Amendment Act, 1952 
to a Specul Judge cannot be transferred at all because under the terms of that Act, 
nhich IS a seJf<ontained special law, sudi a case must be tried by the Spedal Judge 
designate only. The argument is extremely plausible but does not bear close scni- 
imy. To undersUnd the argument and how it is refuted certain provisioiu of the 
Act may be seen. Tlie first section of the Act gives the short title of the Act 
Sections 2 and 3 of the Act introduce changes in the Indian Penal Code b)' increas- 
ing the punishment in section 165 and by inserting section 165-A which proWdei 
for punishment for abetment of ofTcnccs defined m sections ICl and 165. Sections 
4 and 5of the Act mate some amendments in section 161- of the Indian Penal Code 
-and section 337 of the Code of Criminal Procedure. These four sections have been 
repealed by the Repealing and Amending Act, 1957 as they were no longer neces- 
sary. The sections which we have to consider are sections 6, 7 and 8 of the Act. 
Section 6 confers power on the State Government to appoint Special Judges for the 
trial of certain offences The parts relevant to our purpose read : 

“6. PotD^iaappeailtpteiaiyalgit — (!) TbeSutcGowenxmentmay.bynotificaiioiiintlieOfijc^ 
Gazette, appoint aiminy speciat Judges as may be netessary for such area, or areas as may be 

specified in the notification to try the fotiowing offenees, namely — 

(a) an otTence punishable under section 161. teeuon 162, section 1C3, section \&i, section 165. 
or section l^A of the Indian Penal Code (Xt.V of 1860), or tub-«ectiOn (2) of section 5 of the 
IVevCTtfjon of Corruption Act, 194? (II of 1917) , 

(i) any conspiracy to eomnui or arty attempt to commit or any abetment of any of the 
_ oR'eaees ipoafied in clause (a). 


Section 7 next proridet what eases shall be tried b> Specbl Jtidges. The first two 
sub-secUons read : 


“ 7. CoMtfnaiU by Konoichstanding anything contained in the Code of 

'Gnnuial Procedure, 1898 (V of 16931 or in any other law the offences sp^fied in subneetion (1) 
of section 6 shall be triable by special Judges o^y. 


(2) Eveiy offmee specified m tulMwetlm (!) of section 6 shall be tried by the Special Judge 
for the area within which it was committed, or where there are more Special ji^ga than one for 
■«ieh area, by such one of ihein ai may be speafied to ihu behalf by the Slate Covemmeat.’' 


'The procedure which the Special Judf^ has to follow is laid down in section 8 (1) 
and by sub-section {2j of the same section certain powers arc conferred on tiv 
special Judge Sub-section (3) then proridcs : 

**8. PffCtii^ gni PurtT! tfSp4(\atJaJfes.-^ 

( 1 ) ••...* 

( 2 ) 


J *** rubwJon (2). the prmu.cm, of the Code of Cr>- 

‘ha Act, apply to the proceeding 

^(waSpeciilJuty.andfOTtbepufpqCTof the said provaions, the Qiurt of the SoccialTudee shall 
^edeei^to be a Ci^ of Semm try^g case, without a jury or without the a.d oY^S^i^TSdX 
pmm e™l«u»g . brfm . Sp^-I J«Ig. .illt: drnnrd lo K 


ij no ntrd to rrfcT to oUcr pnntiiiora of the Act which do not bear upon tin 

o- , in oppotintt tlic petition relics nrindpaliy 

m the i^sKin, ofseetion 7 (0 and (2) and contend, that the tn„ 
two reitnctjons which must be read tneether Thr fir«t .t, . ^ 
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can be made under section 527 because on transTer, even if a Special Judge is 
entrusted with ihe case, the second condition is bound to be broken. 

No doubt sub-section (1) of section 7 lays down that the trial of an offence speci- 
fied in sub-section (1) of section 6 must be by a special Judge only but that rendition 
can be fully met by transferring the case to another Special Judge. Indeed section 
527 itself contemplates that the transfer should be to a Court of equal or superior 
jurisdiction and we presume that there are Special Judges in every State of India. 
Theselection of a Special Judge causes no difficulty. It is the second condition which 
is really pleaded in bar. The provision of sub-section (2) of section 7 is that an 
■offence shall be tried by the Special Judge for the area \vithin which it is committed. 

This condition, if literally understood would lead to the conclusion that a case 
once made over to a Special Judge in an area where there is no other Special Judge, 
cannot be transferred at all. This could hardly have been intended. If this were so, 
the power to transfer a case intra-state under section 526 of the Code of Criminal 
Procedure, on a parity of reasoning, must also be lacking. But this Court in Rama- 
chatidra Prasad v. State of Bihar^, upheld the transfer of a case by the High Court 
which took it to a Special Judge who had no jurisdiction in the area where the offence 
was committed. In holding that the transfer was valid this Court relied upon the 
third sub-section of section 8 of the Act. That sub-section preserves tha application 
of any provision of the Code of Criminal Procedure if it is not inconsistent vwth the 
Act, save as provided in the first two sub-sections of that section. The question, 
therefore, resolves itself to this ; is there an inconsistency between section 527 of the 
Code and the second sub-section of section 7 ? The answer is that there is none. 
Apparently this Court in the earlier case found no inconsistency and the reasons 
appear to be these ; The condition that an ofience specified in section 6 (2) shall 
be tried by a Special Judge for the area witlun which it is committed merely specifies 
which of several special Judges appointed in the State by the State Government shall 
try it. The provision is analogous to others under which the jurisdiction of Magis- 
trates and Sessions Judges is determined on a territorial basis. Enactments in the 
Code of Criminal Procedure intended to confer territorial jurisdiction upon Courts 
and Presiding Officers have never been held to stand in the way of transfer of criminal 
■cases outside those areds of territorial jurisdiction. The order of transfer when it is 
made under the powers given by the Code invests another officer ivith jurisdiction 
although ordinarily he would lack territorial jurisdiction to try the case. The order 
•of this Court, therefore, which transfers a case from one Special Judge subordinate 
to one High Court to another Special Judge subordinate to another High Court 
■creates jurisdiction in the latter in much the same way as the transfer by the High 
Court from one Sessions Judge in a Session Division to another Sessions Judge in 
another Session Division. 

There is no comparison between the first sub-section and the second sub-sec- 
tion of section 7. The condition in the second sub-section of section 7 is not of the 
same character as the condition in the first sub-section. The first sub-section creates 
a condition which is a sine qua non for the trial of certain offences. That TOndition 
is that the trial must be before a Special Judge. The second sub-section distributes 
the work between Special Judges and lays emphasis on the fact that trial must be 
before a Special Judge appointed for the area in which the offence is comrnitted. 
This second condition is on par %vith the distribution of work territorially between 
different Sessions Judges and Ma^strates. An order of transfer must by the verj^ 
nature of things some times result in taking the case out of the territory and the pro- 
visions of the Code which are preserved by the third sub-section of section 8 must 
supervene to enable this to be done and the second sub-section of section 7 must 
yield. We do not consider that this creates any inconsistency because the temtpnal 
jurisdiction created by the second sub-section of section 7 operates iri a different 
sphere and under different circumstances. Inconsistency can only be found d two 
prolusions of law apply in identical circumstances and create contradictions, oucli 


1. (1962) 2 S.C.J. 13 : (1962) 2 S.C.R. 50. 
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a t'tuation docs not arise v.hen either this Court or the High Court. exercises its 
powers -of transfer We arc accordingly of the opinion lint tlie Suivdmi. Court m 
exerasc of its jurisdiction and power ur^cr section 527 of the G^c of Criminal 
Proccdiud can transfer a case from a Special Judge subordinate to one High Court 
to another Special Judge subordinate to another High Court 


Tins brings u$ to tlic questjoa of the merits of the petition Tlic petitioner is 
being pro^cuted for ofTcnces under srciion 120-BnGI of the Irnlian Penal Code and l 
acctiom 5 (1) (a) (<f) and 5 (2) of the Prevention of Corruption Act, His apprehen 
4 ion IS that the case against him »* the result of the macJiimiion of twopohcc oflirers 
andoncMr Mathura Dass Mitlmr who was the Home Minister m 1962 He also 
alleges hostility on th" part of ilie State Covenun-mt He has giv en instances which 
in his opinion prove that the above two officers the Home Minister and tlic State 
Government are hostile to him In relation to the State Government he has alleged 
that when he was appointed Commanilant of the 8th Batallion of Rajastlian Armed 
Constabulary ih** State Government downgraded his post otherwise he wreuld 
have received n higher starting pay He also alleges tliat hi* suspension and prose 
cution were made to coincide witli lui assumption of new duties so that he might 
not be able to join his new post 


Wth regard to the Home Minister he has given five instances, tnwhicli 
he apparently crossed the minister’# path and gave him room for annoyance In 
regard to the two Police Officers he has averred that the Deputy Inipcttor General 
of Police, Ajmer Range (Hanuman Prasad Sharma) and he had some difTcrcnees 
on three occasions He has also given tundar instances of hostdjw towards him 
entertained by Sultan Suigli Deputy Inspector General of Poher On the basis of 
these he jays tlial he entertains an apprehension that he will not receive justice m 
the State of Rajasthan The law with regard to transfer of eases is well settled 
A ease is transferred if there is a reasonable appreJiension on the part of a party to a 
case that justice will not be done A petitioner it not required to demonstrate that 
justice Will inevitably fail He is entitled to a transfer if he shows orcumstances 
fromwhich Jtcan he inferred that he entertains an apprcliension end that it Is reason 
able in-thearcumsiances alleged It is one of the principles of the adnumstratioa 
of justice that justice should not only be done but it should be seen to be done 
However, a mere -illegaiion that Uicre is apprehension that justice will not be done 
in a given ease docs not lufficr The Court has further to sec whether die appre 
hciuvon IS reasonable Or not To radge of the icajoniblencss of the apprehension the 
state of the mind of the person who entertains the apprehension is no doubt relevant 
but that IS not all Tlic apprehension must not only be entertained but must appear 
to the Court to be a reasonable api>rchen5ion 


Appljif^ these principles it may be said that there is a possiLifity tliat the pcii 
lioncr entertami an apprchcruion that certain persons are hostile to him but hu 
apprehension that he will not receive justice m the State of Rajasthan is not m our 
opinion reasonable All the facts which he has nitrated bear upon past events in 
lus official life Nothing lias been said whrcli will show ihit there is m any manner 
an interference director indirect with the investigation of the olTcnccs alleged 
agiimt him or the trial of the easehefote the Specnl Judge, Ehamtpur A general 
feeling that some persons are hostile to lh*- petitioner is not sufTcient There 
must be material from winch it can be inferred tint the persons who arc so hosti’e 
are mterfemng or are hkclv to interfere e«th<T dircclj) or indirrctly with the 
course of justice Of this there w no trice nUier in hn petition or m the argu 
mcnti which were advanced before us Nor does the petitioner Jlrge anyihing 
against the Sj^al Judge who is trying the case In ilie view of the muter we 
dcci ne to ord-r transfer of ilic ca«c from the Special Tudee. Bharatpur Thi 
petition accordingly fads and will be dismissed 


Vs 


PeiiMi disnuul 
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' - • . - ' THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^P. B. Gajendragadkar, Chief Justice, M. 
J. C. Shah and S. M. Sikri, JJ. 

Kaluram Onkarmal and another 


Hidayatullah, 


Appellants'^ 


Baidyanath-Gorain • • Respondent. 

WislSengal Prenises Tenancy Act {XII of sections M anill — Deposit before Controller tsnder section 

22 after filing of suit — If sufficient to bar applicability of section 17 (3) . 

*Sectiop.22 (3) of the West Bengal Premises Tenancy Act, 1956 does notapply to cases falling under 
section 17 (1) of the Act. The scheme of section 17 (1) is a completcscheme by itselfand theTegisla- 
turc has intended that-in suits or proceedmgs to avhich section 17 (IJ apphes, tiepaym^t ofxent 
by the tenant to the landlord must be made in the manner prescribed by section 17(1). Even in cases 
■where the tenant might have been depositmg the rent withtheGontroEerimder,section2L, he has to 
comply-wfth seotiori:r7 (1) before the penod prescribed.b>' section 17 (1) has elap'sed., mtma smt or 
proceedu^ has been commenced between the landlord apd tenant for ejectment and the tenant Iia^ 
received notice of it, the payment of rent should be made in Court to avoid any dispute in that l^haE 
'Desi^ility of Legislature devising some means of giving relief to tenants who Jiaveon t’ n basis 
of some Galcutto decisions deposited the rents before the GontroUer cvm after suits had beep filed 
pointed put., 

^ Majoiityview in Sti&esuiar Paul v.'Praksk Chandra Datta,A.L1L 1964: Cal 105, approved. . 

Appeal hy Special Leave from the Judgment and Order date’d 1-Oth April, 
1964, of the Calcutta High Court in Civil Rules No. 4439 of 1962. . * 

J Jf. -G. CHqtterjee, Semor Advocate ‘(D. Goburdhan, Advocate, avith, him), for 

Appellahts. ^ - 

P. K. Chatterjee and D. JV. Mukherjee, Adt'oeates, for Respondent. ' . 

The Judgment of the Court was delivered by 

GaienAraeadkar, C. 7.— Appellant No. 1 Kaluram Onkarmal, was let into posses- 
5 ion of^e-premises de/cribed as holding No. 182-H, G.T. Road, Asansol as a monthly 
tenant under Harbhajan Singh Wasal who was the entmer of the said praises. 'Hie 
rent agreed to be paid was Rs. 35 per month 'payable according to the English 
Calendar ' It appears that in 1953, the Calcutta National Bank Ltd. (now in liqui- 
dation) sued the owner Wasal on the original side of the Calcutta High Court on 
a-mortgage In the said suit, a preliminary decree was passed and indue course 
it was foUowed by a final decree. During the proceedings of the said suit, 

Mr K K Ghose was appointed Receiver of the mortgaged propreties, including 

the premises in the present suit. On 18th February, 1960, Ae Receiver put the i^rt- 
iraged properties to sale and the respondent, Baidyanath (^rain, purchased 
The said sale was confirmed by the Calcutta mgh Court on 1st March 1960. 
That is how the respondent became the mvner of the suit premises dong with other 
Drmierries under mm-tgage. After he acquired title to the smt presses in this man- 
the. respondent informed AppeUant No. 1 about the same by his letter dated 

the ’-find April, 1960, 

- Onllth December, 1961, the respondent sued Appellant No. 1 and ap:^llant 
9 Kalimam Bairanglal in the First Court of the Munsif at Asansol for ejectment. 

of the premises let out to appellaut No 1 ou several 
Soimdr He urged that he reasonably required the premises for rebuilding them 

^ounas. ne g structure. According to him, the existing structure 

SaTbe^e ve? M S t”SsTa dilapidated epuditiou. He also aU.g.d that 
SeUantNo iSid unlawfully sublet the suit premises to appeUant No. 2, and that 
S had faded to pay or deposit the rents for the last three years in accordance with 

law. 
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Tlic claim for ejectment thus made by the respondent was disputed by appel- 
lant No 1 on sc\cral grounds AK»ellantNo I denied that the respondent required 
the suit premises for rebuilding, and also disputed his allegation that he had sub-let 
the said premises unlav.full> In regard to the averment made by the respondent 
that appellant No I had {ailed to pay or deposit the rents due for the last three y can, 
appellant No I made a detailed denial He urged that the rents had been regularly 
paid to the owner in time before August, I960, and he pleaded that since the month 
of August I960 when he found that the owner was not prepared to accCTt the rents 
from him’ he deposited them with the House Rent Controller, Asansol, from month 
to month ’ It was hts case that notice had been scr\ cd on the owner m respect of these 
deoosits from month to month as provided by section 21 (3) of the West Bengal 
Premises Tenancy Act 1956 fxil of 1956) (hernnaftcr called ‘ the Act ’) The 
wnttca statement further averred that the deposit of the monthly rent rontinued 
to be made regularly under section 21 and that therent for March 1962 had been 
dulydcpositcdon 10th April, 1962 This written statement was filed on 11th April, 

Dunnir the pendency of this suit, the respondent made an apphmtion under 
section!? (3) oftheActand claimed that the defence of appellant No 1 against 
delivery of possession should be struck out, because he had failed to deposit or 
pay the amo^t m Court as required by section 17 (I) of the This applim 

non was strenuously opposed by appellant No 1 on the ground section 17 (3) 

could not be invoked against him in view of the fact that he had bero depositing 
the rent from month to month under 8ection2l, and he urged that the depositor 
rent thus made by him amounted to payment of tent by him to the respondent 
under section 22 (3) and therefore, no default had been commuted by him at 
all This dispute raised the question about the true scope and effect of the 
provisions of section 1? (3) and section 22 (3) of the Act The jeam^ trial Judge 
held that notwithstanding the fact that appdlant No 1 had been dqwsitingthe 
rent from month to month under section 22 with the Rent Controller, having 
regard to the provisions contained in section 17(1) his failure to deposit the 
relevant amount in Court incurred the liability to have hu defence struck out 
under section 17 (3) In coming to this conclusion, the learned Judge followed a 

deasionof the Division Bench of the Calcutta High Court in Abdul Mejid v 
Dt Having held that section 17 (3) applied, the learned Judge 

directed that the defence raised by appellant No 1 against the claim of the 
respondent for delivery of possession of the suit prcraiics must bcstruckout 

Tbis order was cJullenged by both the appellants by prefertmg a revision apnli 
cation before the Calcutta High Court Before this revision application readied 
the sugc of heanng, the question raised by it had already been concluded by a 
majority decision of the Spccul Bench of the Calcutta Hi^ in Stddfiesjtar Paul v 
Prakash Quadra Duila* The learned single Judge who heard this revision appli 
cation was naturally bound by the said maronty decision, and applying the said 
decision, he held that the order passed by the learned tnal Judge striking out the 
defence of appellant No 1 under section 17 (3) of the Act was justified. Ituthis 
order which is challenged by Mr N G Chatteqee on behalf of the appellants in 
the present appeal which has been brought to this Court by Special Lcavx 
Mr Chattcriec contends that the majonly decision of the Special Bench iTiStdJhesver 
PauTt east* »s erroneous and has proceeded on a misconstruction of the true scope 
and effect of the tv%-o relevant sections of the Act — sections 17 and 22 That is 
how the short question which fall for our decision in the present appeal Is what 
is the true scope and effect of the pmvisiom prescribed by sections 17 and M of the 
Act’ It appears that the Special Bench m Stddfusaar Paul's east* was dmdrf on 
tins i»suc , the three learned Judges have taken the view that scctim K (3) docs 
not apply to cases foiling under section 17 (1) whereas tv\o other learned Judges 
have come to the conclusion that if a tenant had made a d-jiosit with the Rent 
Controller to vAich section 22 (3) applies, section 17 (3) cannot be invoked against 
hun The separate judgments delivered by all the learned Judges who constituted 
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the Special Bench have dealt with the point at great length and each one has sub- 
jected the said two provisions to a close analysis and examination. In the present 
app^, we propose to consider the matter in a broad way and will confee ourselves 
to some general comiderations which flow from the construction of the two relevant 
provisions and which, in our opinion, support the view taken by Ae majority of 
the Judges in the Special Bench. 


Before addressing ourselves to the main point in dispute between the parties it is 
necessary ta refer broadly to the scheme of the Act and its main provisions. The 
Act was passed in 1956 and it superseded the earlier Act XVII of 1950. TheActcon- 
sists of seven Chapters. Chapter I deals with definitions; Chapter II contains provi- 
sions regarding rent; Chapter III covers suits and proceedings for eviction ; ChajK 
ter IV has reference to deposit of rent; Chapter V considers the question of appoint- 
ment of the Controller and other Officers, their powers and functions; Chapter VI 
provides for appeals, revision and review ; and Chapter VII deals with penalties 
and miscellaneous provisions. Section 2 (b) defines a “ Controller ” ; section 2’ 
(c) defines “ fair rent ” ; section 2 (d) defoes a “ landlord” ; and section 2 (A) 
defines a “tenant.” A tenant, according to section 2 (k) includes any person by 
whom or on whose account or behalf, the rent of any premises is, or but for a special 
contract wo.uld be, payable and also any person continuing in possession after 
the termination of his tenancy, but shall not include any person against whom aiiy 
decree or order for eviction has been made by a Court of competent jurisdiction. 
Section 4 (1) provides that a tenant shall, subject to the provisions of the Act, pay to- 
the landlord t (a) in cases where fair rent has been fixed for any premises, such rent'; 
(b) in other cases, the rent agreed upon until fair rent is fixed. Section 4 (2) lays 
down that rent shall be paid within the time fixed by contract or in the absence 
of such contract by the 15th day of the month next following the month for which 
it is payable ; and under section 4 (3), any sum in excess of the rent referred to in 
sub-section (1) shall not be recoverable by the landlord. These provisions arc in 
conformity with the pattern which is usually adopted by Rent Restriction Acts. 
The rest of the provisions of Chapter II deal with the fixation of standard rent; 
with the said provisions, we are not concerned in the present appeal. 

Chapter III which deals with suits and proceedings for eviction contains 
section 17 which falls to be considered in the present appeal. Section 13 which 
affords protection to tenants against ewetion, lays down that notwithstanding 
anything to the contrar)’’ in any other law, no order or decree for the recovery of 
possession of any premises shall be made by any Court in favour of the landlord 
against a tenant except on one or more of the groimds specified by clauses (a) 
to (k). Amongst these clauses, it is clause (i) which deals with a case where the 
tenant has made default in the payment of rent for two months within a period of 
twelve months or for two successive periods in cases where rent in not payable 
monthly. Section 14 imposes a restriction on subleting. Section 15 prohibits a 
tenant from receiving any sum or consideration for relinquishment of tenancy ; 
and section 16 provides that the creation and termination of sub-tenancies shall be 
notified in the manner prescribed by it. That takes us to section 17. Section 17 
(I) reads thus : — 


“ On a Sint or proceeding being instituted by the landlord on any of the grounds referred to in 
section 13, the tenant shall, subject to the provisions of sub-section (2), uithin one month of the service- 
of the writ of summons on him,deposit in Court or pay to tlie landlord an amount calculated at the rate 
of rent at which it was last paid for the period for which the timant may have made default indudingr 
the period subsequent thereto up to the end of the month previom to that in which the deposit or pay- 
ment is made together with interest on such amount calculated at the rate of eight and one-third 
per cent, per annum from the date when any such amount was payable up to the date of deposit, ^d 
shall thereafter continue to deposit or pay, month by month, by the 1 jth of each succeeding month a 
sum equivalent to the rent at that rate. ” 

Section 17 (2) deals with cases where tliere is a dispute as to the amount of rent 
payable by the tenant. This provision is not relevant for our purpose. Section 
17 (3) provides that if a tenant fails to deposit or ‘pay any amount referred to m 
sub-s^iion (1) or sub-section (2), the Court shall order the defence agaimt 
tJeliver>- of possession to be struck out and shall proceed with the hearing of the suit. 
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It IS under llus subsection that the impugned order has been passed Section 17 
(4) lays down — 

• ff a msk-J dep-ys t or piym-nl a» tei-ureJ l»y iub-fcctioa (1) or (2) no decree 

^r ordCT rifdd «ry of pSwaonofthe prem *« »tl oUndlonl on the ground ofdeCmll-in 
!^f the ihSl be mide by the 0>urt but the Court nuy aUow luch cost* at , t nwy deem fit 

to tl e landlord 

Provded that a tenant ihtll not b enUilcd ,oanvr«Ler^der^iuWtionifheL«made 
d-fauU m piyra-nt of rent for four months w thwi* period of tttehe mOnths. 

^ Rendmo- section 17 (1) by Itself, It IS dear tliat when i landlord institutes a 
suit S^r^over possession oY the premises let to his tenant on any of 
rSi^d to m section 13 the tenant is required to deposit die i^ount as 

^rn^ed bv It It woqld be noticed that the first part of section 17 (1) entblcs 
Se townt who has cormn.ttcd a default in tlic pa^incnt of rentP^or ^ ‘he ^t|tu 
[ion ofOie suit to mate up for that default and pa> Ac defaulted amount as spwificd 
K AisJubsectlon This can be done subject to the condition that « « ‘cnan pays 
mtercst on Uic defauUed amount calculated m tljc manner presenbed *by it In 
to Ac amount payable in future pending the suit or proceeding section 17 
fn nrovidca Uiat Ac tenant shall Aercafter continue to deposit or pay, month 
Iw month,' by Ac 15lh of eadusuccc^ing month a sum cquiv ilent to the rent at 
Serrate In the Calcutta High Court Acre appears to be a difiercnce of opinion 
as to vihcAcr the amount whtA is required to be deposited by Ac tenant is rent or 
not We arc proceeding to deal with Ae present appeal on Ae footing that Ac said 
Amount m Uw is rent, Aough it is not described as suA by section 17 (1) 


^ - It is Aus clear tliat whatever may be Ac cause on whiA Ae landlord s claim 
for eviction is bated section 17 (1) provides that subject to Ac previjions of sub 
«^ion (2^ wthin on? month of tl service of Ae wit of nunmons bn him, Ae 
tenant IS r^ifcd to deposit m Cou i Ac amount m the manner prescribed by il 
Ifhe fads wwmply wnA the requirements of section 17 (1), section 17 (3) steps In 
^Wes Ae landlord to claim Aat Ae defence of Ae tenant agairaLdeln-eryof 
^^sSSi should be stniA out If sei^.^ 17 (1) and (3) arc read by Aemselyw 
Acre If no doubt tlut appclbnt No I has failed to complj with secuon 17 (1), 
and so section 17 t3) can be legitimately imokcd agiinst him He, however, 
contends tltal in applying section 1 7 (3), Ac Court must lake into account not onlv 
section 17 (1), but also section 22 (3), and his argument is Aat ifhc has deposited 
Ac amount of rent under section 21 and Ae deposit 15 oAcrtmc \-alid, Acn the 
deposit Itself amounts to paj-ment of rent by lum to Ae landlord and as su A no 
order can be passed against him under section 17 (3), because in Jaw, he has not 
committed a default in Ac payment of rent ol all , and it is this contention whi A 
malccs It necessary to consider Ae impact of the proMsions of section 22 on Ac 
application of secUon 17 (3) against appellant No 1 


Let us Acrcforc, read section 22 and attempt to deade what is Ae cfTcct of 
section 22 (3) on cases falling under section 17 (1) As we hate already poinjcd out, 
section 22 occurs in Chapter IV whiA deals wiA deposit of rent This Chapter 
begins with section 21 Section 21 (I) providei that wlere the landlord docs not 
accept any rent tendered by the tenant svithm the time rcferTcd to in section 4, or 
where Uierc is a hena fidt doubt as to- the pmon or persons to whom Ac rent Is pay- 
able Ac tenant may deposit suA rent wiA the Controller m the prescribe Jmanner, 
Section 21 (2) lajs diwn that Ac deposit shall lie accompanied by an apnhcauon 
whidi Aou'd set forA the particulars prescribed by clauses (a) to (d^ Section 21 
(3) requires that the sa d application shall be accompanied b> the prescribed number 
of copies thereof Section 21 (4) requires Ac Controller to send a copy of the appli 
caUonrcccned by him from Ac tenant to Ae landlord Under section 21 (5) Ae 
Oonlroller is auAo-urd to allo-Ar the landlord to withdraw the rent deposited wiA 
Iuin-SccUon2I (6) empowers tlie firfatircof Ae d-posil to Government, subject 
to Ae contl lions prcscribetl by clauses (a) and (A) of the 'aid sul>section. There 
are Uircc oAcr sub-sccticns to secuinil whiAarcnotrelcaaintrorour purpose 
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That takes us to section 22 ; it reads thus — 

“ (1) No rent deposited under section 21 shall be considered to have been validly deposited un- 
der that section for purposes ofclasuse (i) of sub-section (1) of section 13, unless deposited within fifteen 
days of the time fixed by the contract in writing for payment of the rent or, in the absence of such con- 
tract in writing, unless deposited tvithin-thc last day of the month following that for which the rent was 
payable. 

(2) No such deposit shall be considered to have been validly made for the purposes of the said 
clause if tlie tenant wilfully or negligently makes any false statement in his application for depositing 
the rent, unless the landlord has withdrasvn the amount deposited before the date ofinstitution of a suit 
or proceeding for recovery of possession of the premises from' the tenant. 

(3) If the rent is deposited within the time mentioned in sub-section (1), and does not cease to 
be a valid deposit for the reason mentioned in sub-section (2), the deposit shall constitute payment of 
rent to the landlord as if the amount deposited has been valid legal tender of rent if tendered to the 
landlord on the date fixed by the contract for payment of rent when there is such a contract, or in the 
absence of any contract, on the fifteenth day of the month next following that for which rent is 
payable”. 

Ivlr. N.C. Chatterjee, for the appellants contends that the effect of section 22 
(3) is that the deposit made by appellant-No. 1 shall be held to constitute payment 
by him to the landlord, and so, there can be no scope for invoking section 1 7 (3) 
against him inasmuch the basis of section 17 (3), in substance, is that the tenant 
whose defence is sought to be struck out has committed a defkult in the payment 
of rent. The object of section 17 (1) is to secure the payment of rent by the tenant 
to the landlord, and since that object has been satisfied the deposit duly made by 
appellant No. 1 tmder section 21 (1), it would be unreasonable to allow section 17 
(3) to be invoked against him. It is common ground that the deposit of rent has 
been made by appellant No. 1 in compliance with the provisions of section 21 and 
that it is not rendered invalid under section 22 (2). In other words, Mr. N.C. 
Chatterjee is entitled to urge his point on the assumption that appellant No, 1 
has made a valid deposit under section 21 and is entitled to the benefit of section 22 
(3). Can a valid deposit made under section 21 be permitted to be pleaded by a 
tenant when an application is made against him under section 1 7 (3) ? that is the 
question which arises for our decision in the present appeal. The answer to this 
question necessarily depends upon the determination of the true scope and effect 
of the provisions contained respectively in section 17 and section 22. 

As a matter of common-sense, Mr. N.C. Chatterjee’s argument does sound to be 
prima facie attractive. If, in fact appellant No. I has deposited the rent from month 
to month, it does appear harsh and unreasonable that his defence should be struck 
out on the ground Aat he has deposited the rent not in the Court where the suit is 
pending, but with the Controller. When appellant No. 1 began to deposit the 
rent with the Controller, he was justified in doing so ; but on the other hand, it is 
urged against him by Mr. P. K. Chatterjee that as soon as the suit is filed under 
section 17 and the period prescribed by it has expired, it was obligatory on appellant 
No. 1 to pay the amount in Court and stop depositing it with the Rent Controller,* 
in other words, his failure to pay the amount in Court incurs the penalty prescribed 
by section 17 (3) notwithstanding the fact that he may have deposited the same 
amount with the Controller. The requirements of section 17 (1) cannot be said 
to be satisfied by taking recourse to the provisions of section 22 (3) ; that in sub- 
stance is the argument for the respondent. The question thus raised for our deci- 
sion no doubt lies within a very narrow compass and its answer depends upon a 
proper construction of sections 17 and 22 ; but, as we have already indicated, Ais 
narrow question has given rise to a sharp conflict of opinion in the Calcutta High 
Court. It appears plain that appellant No. 1 finds himself in the present difficult 
position presumambly because, acting upon the view expressed in some of the judg- 
ments of the Calcutta High Court, he was advised to deposit the rent with the 
Controller even after he was sued by the respondent and section 17 (1) began to 
operate against him. 

In dealing with this vexed problem, it is relevant to remember that the two 
competing provisions occur in two different Chapters and apparently cover different , 
fields diapter IV deals with the question of deposit of rent m general, whereas 
section 1 7 in Chapter III makes a provision for the payment of the amount mcntion- 
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ed by it in Court after a suit or proceeding ha* been instituted by the landlord 
against the tenant It is common ground tliat the Rent Controller is not Court 
within the mcamr^ ofscction 17 (1) Pnma /acua general prosision for the deposit 
of rent prescribed b> section 21 tvouldnotapp/ytospccialcases dealt with by section 
17 The provisions of sections 21 and 22 which are general in character, would 
co\cr cases which arc not expressly dealt with b> the special pro\ision prescribed 
byscclionl7 Inothcrwords, tlioughatenantmaj dcpositrentwithUicController 
under the provisions ot sections 21 and 22, as soon as a suit is brought against him 
by the landlord, section 17 which is a spcaa! prmision, comes mto operation and 
it IS til provision of this special section iliat must prca-ail in cases covered bj it, 
that is the first general consideration which cannot be ignored 


Section 17 deals with suits or proceedings in which the landlord claims eviction 
on ""ny of the grounds referred to in section 13 , and as we have already noticed, 
section 13 whidi affords protcctin to the tenants against eviction, permits llic land- 
lord to claim eviction only ifhe can place lusclatm on one or the other of the clauses 
(a) to (A) , that is to say, it is only if one or the other of the conditions presenbed 
by the said clauses is proved that the landlord can claim to evict his tenant Default 
in the payment of rent is one of these clauses, but there are several other clauses 
referring to different causes of action on whidi eviction can be chimed by the 
landlord, and it is to all these cases that section 17 (J) apphes h is thus clear tliat 
normally, when a suit is brought for evaciion, the tenant would have to comply 
with the requu-ements of section 17 (1) It is only where owing to tlie refusal of 
the landlord to accept the rent tendered by the tenant, or where there is a banaJiJe 
doubt as to who is entitled to receive the rent, that the provisions of section 21 
empower the tenant to deposit the rent with the Controller In all other cases, 
if the tenant w'as paying rent to the landlord and is faced widi a suit for eviction, 
section 17 (1) will unambiguously apply and the amount of rent will Jiave to be 
paid m Court as required bv it it u also clear that if a tenant has been depositing 
the rent validly and properly under section 21, a $iut against him under section 13 
(D 0) cannot be filed Section 13 (1) (i) authorises the landlord to claim eviction 
of^his tenant on the ground Uiat he lias made a default in the payment of rent as 
described by it But such a default cannot be attributed to a tenant who lias ^cn 
depositing the rent with the Controller properly and validly under section 21 
Such a valid payment amounts to payment of rent by the tenant to the landlord 
under section 22 (3), and so, a tenant who has been making these deposits cannot 
sued under section 13 (1) (i) 


It I* true tliat the complication of tlic present kind arises where a tenant who 
lias been making a valid deposit under section 21 is sued for ejectment on grouruls 
other tlian section 13 (1) (i), and section 17 (J) comes into operation against hint. 
In such a case, if the special provisions prescrilied by section 17 (1) apply to the 
exclusion of sections 21 and 22, the fact that a deposit has been made by the tenant 
can be no answer to the application made by the landlord under section 17 (3) 


In this connection it is necessary to bear in mind the fv:t tliat section 17 (1) 
IS really mlcncled to give a benefit to the tenant who has committed a default m 
the pav-ment of rent The first part ofscction 17 {!) allows such a tenant to pay 
the defaulted amount of rent together with the prescribed interest m Court wiiliin 
the time prcscri^d, and such a tenant would not Iw c\ ictcd if he continues to dcpo'i t 
the amount m03Urt, during the pendency of the suit as required by tlic latter pvrt 
of«eciion 17 fl) In our opm, on, the ^emc of Section 17 (fj is a complete scficme 
by Itself end tlie Legislaiurc lias intended dial in suits or proceedings to which sec- 
tion 17 (1) applies, the payment ofrmt by the tenant to the landlord mu«t be made 
m Ihj m-ra,T prcxnlKd b, iceiion 17 (() E^m m the tenant Iinght 

hat t bf cn depniitiits thn rtnt dtc Cnntrolle, und»!tn,o„ 21, he ha. to eootph 

«ath .retion 17 <l) before the period prenjibed by .ect.on 17 (I) ha. elap.ed It 
J..|gn.fant that the teqtnrement to drpo.it the amount m Coi.i cotne. fnto force 

viordb appeUant No 1 oru ju.tiCed ir, dqroirung the rent eren after the prerent 
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suit was filed until one month from the service of the writ of summons of the suit had 
elapsed. The Legislature has taken the precaution of giving the tenant one month’s 
period after the service of the writ of summons on him before requiring him to 
deposit the amount in Court. The object obviously appears to be that when a 
suit or proceeding has commenced between the landlord and the tenant for eject- 
ment, and tlie tenant has received notice of it, the payment of rent should be made 
in Court to avoid any dispute in that behalf. 

_ It is also relevant to remember that in the matter of payment of rent in Court, 
section 17 (1) has provided that the amount to be paid in future shall be paid by 
the 15th of each succeeding month, and that means that the date for the payment 
of the amount has been statutorily fixed which is distinct from the requirement 
of section 4. Section 4 (2) provides for the payment of rent within ‘the time fixed 
by contract, but section 17 (1) requires the payment to be made by the 15th of each 
succeeding montli whatever may be the contract. If, according to the contract, 
rent was payable quarterly, or sixmonthly, or even annually, section 17(1) supersedes 
that part of the contract and requires the rent to be paid, month by month, by the 
15th of each succeeding month. , 

The position under sections 2 1 and 22 is, however, substantially different on this 
point. Section 21 (1) in terms requires the deposit to be made within the time 
referred to in section 4, and that means where there is a contract made by the parties 
in relation to the time for the payment of rent, it is on the contracted date that the 
rent has to be deposited under section 21. The scheme of the three clauses of 
section 22 clearly is integrally connected witli section 21. These clauses deal with 
deposits made under section 21. In fact, it would be difficult to read section 22 
(3) independently of section 22 (1) and (2) ; all the three clauses of section 22 
must be read together, and so, the time for making the deposit for the purpose of 
section 22 (3) would be the time prescribed by contract and not the statutory time 
provided by section 17 (1). It is clear tliat the deposit of rent made before the 
Controller under section 21 is based on the contractual obligation of the tenant to 
pay the rent, and he makes the deposit because the landlord is not receiving the rent 
or there is a dispute as to who the real landlord is. On the other hand, the deposit 
of rent made in Court under section 17 (1) is the result of a statutory obligation 
imposed by the said sub-section ; no doubt, the amount required to be deposited 
may be the amount for which the parties may have entered into a contract, but the 
manner and the mode in which the deposit is required to be made in Court are the 
result of the statutory provision, and in that sense they constitute a statutory obliga- 
tion. That is another feature which distinguishes the deposits covered by sections 
21 and 22 from the deposits prescribed by section 17 (1). 

Mr. N.C. Chatterjee argued that if the majority view of the Calcutta High 
Court is upheld, it may lead to some anomalies. As an illustration, he asked 
us to consider the case of a suit falling under section 17 (I) which ultimately fails 
and is dismissed. In such a suit, the rent would have to be deposited in Court 
by the tenant as required by section 17 (1) ; but if the suit fails, what happens to 
the rent ? Would the tenant be treated as being a defaulter, or would the tenant 
who is required to make a deposit in Court as required by section_17 (1) be compel- 
led as a precaution, to make another deposit witlr the Controller in cases where the 
landlord had refused to accept rent before he filed the suit ? We are not irnpressed 
by this argument. In our opinion, if the tenant had deposited the rent in Court 
as required by section 17 (1), he could not be treated as a defaulter under any 
provision of the Act. Payment in Court made by the tenant under the statute^ 
obligation imposed on him would, in law, be treated as payment of rent made by 
him to the landlord. 

Mr. N.C. Chatterjee also relies on the fact that section_24 in terms provides 
that the acceptance ofrent in respect of the period of default in payment of rent by 
the landlord from the tenant shall operate as a waiver of such default when there is 
no proceeding pending in Court for the recovery of possession of the premises. 
The argument is that where the Legislature intended to confine the operation of a 
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specific provision to cases v.licre there is no proceeding pending m Court, it lias 
expressly so stated In our opinion, this anpimcnt is not vfcli (bunded Sec- 
tion 24 merel) indicates that the Legulatu c iliught that it ii'as necessary to nuke 
that prowsion in order to avoid an> doubt as to whether acceptance of rent would 
amount to ivaiver or not in cases where no proceeding was pending m Court On 
the other hand, from the wordir^ of section 21 it may be permissible to suggest 
that the Legislature did not think of providu^ for the consequence of acceptance 
of rent aficr the commencement of a proceeding for the recovery of possession, 
because it knew that the said matter would be coscred by section 17 (1) 

Besides, section 22 (2) gnes some indication that the prosisions of section 22 
arc not intended to be applied when suits or proceedings hav e commenced hetw ecn 
the landlord «ind the tenant It would be noticed that section 22 (2) says that 
no deposit sliall be considered to ha\e been s-ahdly made for the purposes of section 
22 (1) if the tenant wnlfully or negligently makes any false statement m his applica- 
tion for depositing the amount, unless the landlord has withdrawn the amount 
deposited before the date of institution of a suit or proceeding for recovery of 
possession of the premises from the tenant This last clause may suggest that the 
provisions of all the clauses of section 22 may not be applicable after llie suit or 
proceeding has commenced 

As we have already pointed out, the question raised for our decision in the 
present appeal really centres round the determination of the areas covered by 
section 17 on the one hand, and scclins 21 and 22 on the other, and though it may 
be conceded that the words used in the respective secuons arc not quite clear, on the 
whole the scheme evidenced by them indicates that the Legislature wanted sec- 
tion 17 (1) to control the relationship between the landlord and the tenant as pres 
cribed by it once a suit or proceeding for ejectment was instituted and a period of 
one month from the service of the wnl of summons on the defendant had expired 
We have carefully considered the reasons given by the two learned Judges who deli* 
vered the minority judgments inthe ciwc*, but sre have come to 

the conclusion that the majonty view of on the whole correctly represents the true 
scope and effect of section t?, as distinguished from sections 2i and 22 

In the result, the appeal fails and must be dumused There would be noorder 
as to cots 


Before parting witli this appeal, howeier, we would like to add that appellant 
No I lias to submit to the penalty prescribed by section {3) apparently because, 
acting upon Ac opinion expressed by some of Ac Icamcdjudgcs of Ac CalcutU 
High Court, he was advised to continue to deposit Ac rent with Ac Controller even 
after Ac present suit was filed against him We do not know whether Acre are 
iMny 0 Aer cas« of Ac same ivpe In case Acre arc sev cral other cases of this type, 
that would re^ly mean unjust liardship against tenants who, in substance, have not 
comnutted default m the matter of payment of rent, and yet would be exposed to Ac 
ruk of ejectment by ^rtuc of the application of section 17 (3) In our^mion, suA 
tenants undoubtedly deserve to be protected agamst ejectment -VVe trust the 


K.S 
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THE SUPREME COURT OF THDIA. 

(Civil Appellate Jurisdiction.) 

Present;— P. B: Gajendragadkar, Chief Juslke, K.N. Wanchoo, M. Hidaya- 
TULEAH, J. C. Shah and S. M. Sikri, JJ. ' .thdaya 

Ajoy Kumar Mukherjee , . Appellant* 

■ J>. 

Local Board of Barpeta .. Respondents. 

nn. /It r “f of Annual ta. hy Local Boards for use of 

y land for the purpose of holding markets— Consttlutionahly--Constitutwn of India (1950), Article 14— If 

Violated. v. /» j 

it tWIl come m'thin Entry 49 of List 11 of the 
Seventh Schedule to the Constitution. It is equally well settled that tax: on land may be based on the 
amual value of the land and wouldstill be a tax on land and would not be beyond the competence or 
the State Legislature on the ground that it is a tax on income. It follows therefore that the use to which 

in imposing a tax on it within the meaning of Entry 4o 
of List II for the annual value of land which can certainly be taken into account in imposing a taTfor 
the purpose of this entry would necessarily depend upon the use to which the land is put. On its true 

TfuT of tlT ifT’" (2) of the Assam Local Self Government Act is a tax for 

he use of the land and is nota tax on the market as such, for the income from the market in theshapc 
of tolls, rents and other dues is not liable to tax under section 62 and is different from such tax. The 
tax in the present case being tax on land and not a tax on markets as such would clearly be within the 
competence of the State Legislature. ^ 

The burden is on the petitioner who attacks the tax as discriminatory and hit by Article 14 of the 
Constitution, to show that in fixing the tax on the various markets as it did (at various rates within the 
maidmura fixed) the Board acted arbitrarily and did not take into account the size and importance or 
the markets. But no such facts and figures had been adduced by the petitioner to enable him to 
sustain the plea that the tax was hit by Article 14 of the Constitution. 


Appeal from the Judgment and Order datedSth June, 1959, of the Assam High 
Court in Civil Rule No. 42 of 1957. ° 

D. Jf. Mukherjee, for Appellant. 

Jfaunit Lai, for Respondent No. 3. 

The Judgment of the Court was delivered by 

. J.— This appeal on a certificate granted by the Assam High Court 

raises the question of the constitutionality of an annual ta-x levied by local boards 
for the use of any land for the puipose of holding markets as provided by section 62 
of the Assam Liocal Self-Government Act XXV of 1 953> (hereinafter referred 
to as the Act). The appellant is a landholder in the district of Kamrup. As such 
landholder, he holds a hat or market on his land since the year 1936 and this market 
is loiown as Kharma hat. In i 953"54 j the local board of Barpeta, within whose 
jurisdiction the Kharma market is held, issued notice to the appellant to take out a 
licence and pay Rs. 600 for the year 1953-54 as licence-fee for holding the market. 
Later this sum was increased to Rs. 700 for the year 1955-56. The appellant con- 
tinued protesting against this levy but no heed was paid to this protests and the 
amount was sought to be recovered by issue of distress warrants and attachment of 
his property. Consequently, the appellant filed a Writ Petition in the High Court 
challenging the constitutionality of the impost on a number of grounds. In die 
present appeal two main contentions have been urged in support of the appellant’s 
case that the impost is unconstitutional, namely, (i) that the Assam Legislature had 
no legislative competence to tax markets, and (ii) tliat the tax actually imposed on 
the Kharma market infringes Article 14 of the Constitution. We shall therefore 
consider these two contentions only. 


*C.A. No. 630 of 1963. 


Ilth February, 1965. 
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Tins attack on behalf of tlie appellant is met b% the respondent by relpng on 
Item 49 of List II oftheScventhSchTO ile to the Constitution, and it is urged tliat the 
State Legislature was competent to impose the tax under that entry, for this S'ras a 
tax on land As to Article 14, the reply on behalf of the respondent u that under 
section 62 of the Act, a rule has been framed prescribing Rs 1,000 as the maximum 
amount of tax which may be levied by any local board in ^Vssam on markets been 
ed under that section TTie rule also provides that any local board may with the 
previous approval of Government impose a tax witliin this maximum according to 
the size and importance of a market So it ts submitted that tlic tax has been im 
posed b> Barpeta local board m accordance vvith this rule and the appellant lias 
failed to show Uiat there has been any discrimination in the fixation of the amount of 
tax on the Kharma market 

The High Court repelled tJic contentions raised on behalf of llie appellant and 
dismused the Writ Petition As, however qaestions of constitutional importance 
were involved, the High Court granted a certificate under Article 13a of the Gonsti 
tution , and that is hov< the matter has come up before us 

The fint question which falls for consideration therefore is whether the impost 
m the present case is a tax on land within the meaning of Entry 49 of List TI of the 
Seventh Schedule to the Constitution It is vfcll settled that the entries in the three 
legislatives lists have to be interpreted in their vsndest amplitude and therefore ifa 
tax can reasonably be held to be a tax on land it will come wiihm Entr/ jg Purther 
itu equally well settled that taxon land maybe based on the annual valucof 
the land and would still be a tax on land and v ould not be be>ond the competence 
of the State Legislature on the ground that it is tax on income [See Ratla Ran v 
The Prmnee 0/ £ajl Punjab^] It follows therelbrc that the use towrhich the land 
isputcanbe taken into account in imposing a tax on it xYithin the meaning of Entry 
49 of Last II, Ibr the annual value ofland vyhiclican certainly be taken into account 
in imposing a tax for the purpose of this entry would necessarily depend upon the 
use to whicli the land 1$ put It is in the light of this settled proposition that w e have 
to examine the scheme of section 62 of die Act, which imposes the tax under 
challenge 

It IS necessary therefore to analyse the scheme of section 62 vthich providw 
for this tax. Section 62 (1) utfrr a/w lays dovrn that the Local Board may order 
that no land shall be used as a market otherwise titan under a licence to be 
granted by the Board Sub section (2) of section O2 is the charging provision and 
may be quoted in full 

“ On the issue ofan order »i mtuVsect on (I) ilieDoirtl at a meeting miy witlun tl eIof»l 

1 miuorusjurisd ction a licence for the we ofanr Und as a mvrhet and imixne an annual tav ttrrr* 
and tuch conditions as preserihed by rules ' 

Sub section (3) provides that when it has been dcicrmincd that a tax shall be impme^ 
under the preceding sub section, the Local Board shall make an order that the ovrner 
of any land used as a market specified in the order shall take out a licence for the 
purpose Such order shall specify the tax not exceeding s ich amount as may be 
prescribed by rule, which shall be chaigcd for the financial year 

It Will be seen from Uie provisions of these three sub sections that power of the 
Board to impose the tax arises on its passing a resolution that no land within lU 
jurisdiction shall be used as a market Such r^Jolufion clearly affects land within the 
jurisdiction of the Board and on the passing of such 1 resolution the Board gets tlie 
further poveer to issue licences for holding ofniarkcts on lands wuhm m jurisdiction 
by a resolution and also the power to impo e an annual tax thereon Now it H 
urged on behalf of the appellant that v*hen s ib section (2) speaks of imposing of 
an annual lax thereon ’ it means the impoution of an ann lal tax on the market 
and tint llicrx » no provision in List II of the Seventh Sched jle for a tax on rrarlet 
andsuch Market and fairs appearatliem 8 of List 11, ami it is urged tint under 
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Item 66 of the same list, fees with respect to markets and fairs can be imposed ; but 
there is no provision for imposing a tax on markets in the Entries from 46 to 63 ^^'hich 
deal with taxes. It may be accepted that there is no Entry in List II which provides 
for taxes as such on markets and fairs. It may also be accepted that Entry 66 will 
only justify the imposition of fees on markets and fairs which would necessitate the 
the providing of services by the Board imposing the fees as a qfltd pro quo. That 
however does not conclude die matter, for the contention on behalf of the State is 
that tax under section 62 is on land and not on the market and further the tax de- 
pends upon die use of die land as a market. It seems to us on a close reading of sub- 
section (2) that when that sub-section siieaks of “ annual tax thereon ”, the tax is 
on the land but the charge arises only when the land is used for a market. This wil[ 
also be clear from the subsequent provisions of section 62 which shoiv that the tax is 
on land though its imposidon depends upon user of the land as a market. Sub-sec- 
tion (3) shows that as soon as sub-secdons (i) and (2) are complied with, die Local 
Board shall make an order that the owner of any land used as a market shall take 
out the licence. Thus the tax is on the land and it is the oivner of the land who has 
to take out die licence for its use as a market. The form of the tax i.e. its being an 
annual tax as contrasted to a tax for each day on ivhich the market is held also 
slioivs that in essence the tax is on land and not on the market held thereon. Further 
the tax is not imposed on any transactions in the market by persons ivho come there 
for business which again shows that it is an impost on land and not on the market 
i.c., on the business therein. Then sub-section (5) provides that the tax shall be 
paid by the owner of any land used as a market, -which again shoivs that it is on the 
land that the tax is levied, diough the charge arises -vvhen it is used as a market. 
Sub-secdon (6) then lays down diat on receiving the amount so fixed the Board shall 
issue a licence to the person paying the same. Here again the licence is for the use 
of the land. Then comes sub-secdon (8y which provides that whoever, being the 
owner or occupier of any land uses or permits the same to be used as a market with- 
out a licence shall be liable to fine. This provision clearly shows that the tax is on 
the land and it is the owner or occupier of die land who is responsible and is liable to 
prosecution if he fails to take out a licence. No liability of any kind is thrown on those 
who come to the market for the purpose of trade. Sub-section (9) then lays down 
that ivhere a conviction has been obtained under sub-section (8), the Distinct Magis- 
trate or the Sub-Divisional Officer, as the case may be, may stop the use of the land 
as a market. Sub-section (10) then proides that every owner, occupier or farmer of a 
market shall cause such drain to be made therein and take all necessary steps to keep 
such market in a clean and wholesome state and shall cause supply of sufficient 
water for t’ e purpose as well as for drinking purpose. Sub-sections (i i) and (12) give 
power to the board on the failure of any owner, occupier or farmer to comply -ivrith a 
nodee under sub-section (to), to take possession of the land and the market thereon 
and execute the works itself and receive all rents, tolls and other dues in respect of 
the market. This will again show that the tax provided by section 62 (2) is a tax 
for the use of the land and it is not a tax on the market as such, for the income from 


the market in the shape of tolls, rents and other dues is not liable to tax under section 
62 and is different from such tax. The scheme of section 62 therefore shows that 
whenever any land is used for the purpose of holding a market, the owner, occupier 
or farmer of that land has to pay a certain tax for its usp as such. But there is no 
tax on any transaction that may take place within die market. Further the amount 
of tax depends upon die area of the land on which market is held and die importance 
of the market subject to a maximum fixed by the State GoverrunenL We have 
therefore no hesitation in coming to the conclusion on a consideration of the scheme 
of section 62 of the Act that the tax provided therein is a tax on land, foough its in- 
cidence depends upon the use of the land as a market. Further as we have already 
indicated section 62 (2) which uses the words “impose an annual tax foereon_ 
clearly shows diat the word “thereon” refers to any land for which ^ licence is 
issued for use as a market and not to the wmd market . Thus the tax m the pre- 
sent case being onland would clearlybe within the competence of the Stateleg slature 

The contention ofthe appellant that die State Legislature was not competent to 
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impose this tax because there is no provision in List noriheScscnh Schedule for 
imposing a tax on markets as such must therefore fail 

Then we come to the contention tmder Article 14 of tlie Constitution As to 
that It IS well-settled tliat It IS for the personwlio alleges that equality before law has 
been infringed to show that such really IS thecase Ituas therefore for the appel- 
lant to produce facts and figures from which it can be inferred that the tax imposed 
in the present case is hit bj Article 14 of the Constitution In tJiat connection, all 
tliat the appellant has stated m his Wnt Petition is that the Board fixed a high rate 
arbitrarily and thus discriminated against the appellant’s market n$ against the other 
neighbouring markets where the tax had been fixed at a much lower rate, and that 
this ssas hit by Article 14 Tlicre was certainly an allegation bj the appellant that 
Article 14 had been infringed , but that allegation is a-aguc and gues no (acts and 
figures for holding that the tax imposed on tlic Kharma market ivas discriminatory 
It appears that the tax vi-ai imposed for the year 1953-54, which was continued later 
on, which some modifications At that time there were five markets on winch the 
tax was imposed including the Kharma market The lowest tax was at Rs 400 
on two markets, then at 500 on the third market and at Rs 600 on the Kharma 
market and finally at Rs 1,000 oh the fiftli market 

Rule 300 (2), framed m accordance with section 63 (3) runs tlms — 

"Ri 1,000 (Rupee* one thouiand) only per annum hai been filed jm the maximum amount of 
Ux wliichmay be levied by the local boxrdsin Auamon markeu Iicemed under lecuon C2 ofihe Act 
Any Local Hoard may with the previou* approval ofGovemmcntimpoie a tax witiun thus maxi 
mum according to the iite and impoftanee of a market ” 


Now the rule provides ihatRs 1,000 is the maximum tax and withm that maximum 
the Board has to graduate the tax according to the size and importance oftlie 
market The size of the market naturally ukes into account the area ofthe land on 
which the market is held , the importance of the market depends upon the number of 
trans.xction3 that uke place there, for the larger the number of transactions the greater 
IS the importance of the market If therefore the appellant is to succeed on hts plea 
of Article 14 on the ground that the lax fixed on hi$ market was discriminatory he 
had to adduce facts and figures, fintly as to the size of the fiv e markets on which the 
tax was levied in the relevant years and secondly as to die relative importance of 
tliese markets But no such facts and figures have been adduced on behalf of the 
apptlUnl It .5 tnit tl.at il.e rapondent m r.pl, to the charge ol cluctimination 
waa eqaallj ta^eand merely dea.ed that there wa, arbitrary d.renra.nal.oa, 
'.1 “PP'"’"' '» rhow Uiat m fKiirg the Ua on the five market, a. It 
did, the Board acted arbilranly anddidnottakemto account the.me and importanre 
or tlie njarket. A. there i. no material before ua l.> which .. e can judge the rclaln e 
.me and imparlance of the fi. e market., .t .. no. poj.ible to hold that there wa. dn- 
erimination in uxing Kha™a ina.ket at Ra COO per year a. compared to taang 

LS„ai;rfia?d"„r,he '■ 'r '.'■r l.prrrore'^a;; aS,«m 

actually uxed on the ground of dtscriminalioa mitsL CuJ. 

\\c therefore dismiss the appeal with costs 

K.S 


Appeal JiimisseJ^ 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. SubbaRao, RaghubarDayal, J. R. Mudholkar, R. S. Bagha- 
■\vat and V. Ramaswaju, JJ. 

■Gurbinder Singh and another . . Appellants* 

V. 

Lai Singh and another . . Respondents. 

LimUalwn Act (IXoplSOS), sec'tan 2 (4), Articles 142 and 144 — Article 142 when attracted — Suit govemsi 
iy Article 144 — Computation of period of limitation — Tacking of adverse possession of independent trespassers— 
Permissibility. 

In order that Article 142 of the Limitation Act is attracted the plaintiff must initially have been in 
possession of the property and should have been dispossessed by the defendant or someone through 
whom the defendant claims or alternatively the plaintiff should have discontinued possession. When a 
suit is brought by the plaintiff for the recovery of certain property claiming that he is entitled td it as 
heir ofits previous otvner, the fact that the plaintiff was in possession of the property initially for 
some time will not attract Article 142 if the initial possession tvas under a different title altogether. 

In a suit to which Article 144 of the Limitation Act is attracted the burden is on the defendant to 
•establish that he was in adverse possession for 12 years before the date of suit and for computation of this 
period he can avail of the adverse possession of any person or persons through whom he claims but not 
the adverse possession of independent trespassers. The starting point of limitation under Article 144 
iS the date when the possession of the defendant becomes adverse to the plaintiff. Under section 2 (4) 
•of the Limitation Act ‘defendant’ includes any person from or tlirough whom a defendant derives his 
liability to be sued. No doubt, thisis an inclusive definition but the gist of it is the existence of jural rela- 
tionship between different persons. There can be no jural relationship between two independent tres- 
passers. 

Where, therefore properties in the possession of one trespasser are trespassed into by another tres- 
passer, a person who obtains title to the properties through the second trespasser will, for the purposes 
•of Article 144, be entitled to the benefit of the adverse possession of the second trespasser in addition 
±0 his otvn, but is not entitled to tack on the adverse possession of the first trespasser. 


Appeal from the Judgment and Decree dated 21 st May, 1958 , of the Punjab 
High Court in Civil Regular Second Appeal No. 263 -P of 1952 . 

Tarachand Brijmohanlal, Advocate, for Appellants. 

B. R. L. lyenger, S. K. Mehta and K. L. Mehta, Advocates, for Respondents. 

The Judgment of the Court was delivered by 


Madholkar, J . — ’The only question for consideration in this appeal by certificate 
from the High Court of Punjab is whether the suit for possession instituted by the 
respondents Lai Singh and Pratap Singh is within time. According to the appel- 
lants the suit is governed not by Article 141 of the Limitation Act, 1 908 (IX of 1 908) 
as held by the High Court but either by Article 142 or by Article 144 and is on that 
basis barred by time. . While it is conceded on behalf of the respondents that the 
OTit is not governed by Article 141 it is contended that it is governed by Article 144 
nnd not by Article 142 and is within time. In order to appreciate the contentions 
it is necessary to set out the revelant facts which are no longer in dispute. 


Mst Raj Kaur was in possession of 851 kanals i8 marlas of land situate in 
village Dhaipai in the former State of Faridkot. Out of this land 481 kanals 7 
marias was in her possession fis occupancy tenant, tlie landlord being the Raja of 
Taridkot ^vhile the remaining land was held by Mst. Raj Kaur as Adna Malik, 
the Aala malik again being the said Raja of Faridkot. In Samvat 1953 (A.D 
i 8 q 61 Mst. Raj Kaur who had two daughters Prem Kaur and Mahan pur, adopted 
the former’s son Bakshi Singh and put him in possession of the whole of Ae land. 
Bakshi Singh transferred part of the land to Pratap Singh, second son of Mahan . 


*G.A. No. 431 of 1963. 
s c J — 21 


12th February, 1965. 
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Kaxir, ^vho is respondent No 2 m the appeal Malian Knur had one more son Lai 
Singh and he is respondent No i m this appeal 

In the year 1915 the Raja of Fandkot filed a suit against Bakshi Singh and 
Raj Kaur m the Court of Sub Judge, Fandkot for a declaration tliat die adoption 
of Bakslu Singh uas invalid This suit vas decreed on gth February, 1916 Raj 
Kaur died on 14th August, 1930 On igth February, 1934 the Raja filed two suits 
against Bakshi Sinch and Pratap Singh for possession of the afore mentioned lands 
one pertaining to the land of which l^j Kaur was occupancy tenant and the other 
Jbr that of die land of which she was Adna mahk. These suits were decreed on 12th 
March, 1938, and in execution of the decrees obtained m these suits the Raja took 
possession of the entire land in October, On 7 th April, he sold the entire 

landalongvvidisomeothcrlandtooncKcnarSinghforRs ^357 5*0 Thereupon 
Gurbinder Singh and Balbmder Singh, who arc the appellants before us filM a 
Pint for pre-emption of the land against Kehar Singh and obtained a decree in their 
favour In execution of that decree they got possession of the land on 22nd June, 
«950 

On 20th October 1948 Mst Prem Kaur instituted a suit for possession of the 
entire land on the ground that she was the legal heir of Raj Kaur against Kehar 
Singh and die Raja ofFandkot Later she ttapleaded die appellants as defendant^ 
to dial suit and discharged the Raja of Fandkot On 17th February, 1950, Lai 
Singh, respondent No 1 fued a suit for possession of the entire land against the Raja 
off aridkot and Kehar Singh To that suit he joined Prem Kaur and Pratap Singh 
as defendants l.atcr however, Pratap Singh was transposed as a plamtifT Both 
die suns vrere consolidated and were tried together The suit of Prem Kaur vs as dn 
missed by the tnal Court but that of the respondents was decreed to the extent of 
half share m the property Prem Kaur and the appellants preferred appeals before 
the District Court but that Court dismissed both the appeals A Second Appeal 
was taken by the appellants as well as by Prem Kaur to the High ^urt and cross 
objections were preferred by die respondents The High Court dismissed these 
appeds as well as the cross^bjections 


In the absence of any appeal by Prem Kaur against the decision of the High 
Court confirming the dismissal of her suit we have only to consider tlic claim of me 
respondents to half the property left by Raj Kaur Their claim vras resisted by the 
appellants on several grounds in die Courts below Before us, however, only one 
ground 15 pressed and Uiat is the nut is barred by limitation As already stated, 
according to the appellants, the siut is governed either by Article 142 or by Article 
i44ofthcLimitationActandnotby Article 141 Mr Iyengar for the respondents 
docs not rely upon Article 141 at all He also contends that Article 142 has no 
appic-uon and dial the suit is governed by Article 144 only Mr Tarachand 
Brijmohanlal for the appellants also relied on ArUclc 144 in die alternative 


In orfnr Uiat Article ,41 1, Mimclcd ll.c plaim.ir must mit.nlK Imvc been in 
poMcssion of the property and should hare been dtspoiscsscd by the defendant or 
sotreone through srhom the defendanls claim or alleniatrvely Iheplaml.lT should 
hato rlr^nrrnunl poi.esimm I, „ „„ one s case thal Lai Singh evir was in posses 
s,™ ^the propen, It „ true that Pratap Singh war m posess.on of part of the pro 

ivStr W niSn s'lr-h •'I rcoma of a transfjr thereof in hu 
fes-our by Balsin Sir.h In the present suit bolli Lai Singh and Pratap Singh assert 
their claim to property by succession in accordance with the rules contaiti?d in the 
StruU^omlwr ‘so'r’“”'.T Stngh for some lime w as under a d.lfe- 

SS J^rn^th^r-e^^dV.!;! '^^"nVTr' 

nnd eonieqtierttlj Article H2 would not be aitracted^ their lutl'' ’ ^ 

U.; e^td,, wheu.er under Art, de 144 

Article 144 ts as follows I”tnl of Immalion set out in eol 3 of 


•* \VUa the poiioaos ©f the defendant beamje, 


Ihe pbintift* 
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To recapitulate the events, Raj Kaurdied on 14th August, 1930, whereupon under 
dasiur-ul-amal her daughters Prem Kaur and Mahan Kaur became entitled to tlie 
possession of the land. According to the appellants the daughters succeeding their 
mother took an absolute estate. Assuming that tliat is so, what would be the posi- 
tion ? As already stated, Bakshi Singh and Pratap Singh were in possession of the 
entire land belonging to Raj Kaur. Ignoring for the time being their relationship 
with Raj Kaur, what can be said is that they were adversely in possession to the true 
owners, that is, Prem Kaur and Mahan Kaur, daughters of Raj Kam- as from 14th 
August, 1930. Before, however, they could perfect their title against Prem Kaur 
and Mahan Kaiu the Raja instituted a suit for possession, obtained a decree there- 
under and actually entered into possession of the entire land in October, 1938. 
Though the Raja obtained possession under a decree of the Court he was in the eye 
of law nothing but a trespasser in so far as the heirs of Raj Kaur, her daughters 
Prem Kam- and Mahan Kaur were concerned. Mahan Kaur had in fact died on 
13th July, 1938, i.e., before the Raja obtained possession. Therefore, it is more 
accurate to say that the possession of the Raja became adverse to Prem Kaur and 
to the respondents Lai Singh and Pratap Singh as from October, 1938. Kehar 
Singh who was a transferee from the Raja stood in the Raja’s position and got the 
benefit of the Raja’s adverse possession. Similarly the appellants who had pre- 
empted these lands under the decree obtained against Kehar Singh got advantage 
not only of the Raja’s adverse possession but also of Kehar Singh’s. The siun total 
of the adverse possession of these three persons at the date of the respondents’ suit 
would, however, be less than 12 years and so the respondents’ suit could not be said 
to be barred by Article 144 if the starting point of limitation is taken to be some day 
in October, 1938. 

Mr. Tarachand Brijmohanlal, however, advanced an interesting argument to 
the effect that if persons entitled to immediate possession of land are somehow kept 
out of possession — ^may be by different trespassers — for a period of 12 years or over, 
their suit will be barred by time. He points out that as from the death of Raj Kaur 
her daughters, through one of whom the respondents claim, were kept out of posses- 
sion by trespassers and that from the date of Raj Kaur’s deatli right up to the date of 
the respondents’ suit, that is, for a period of nearly 20 years trespassers were in 
possession of Mahan Kaur’s and after her death, the respondents’ share in the land 
their suit must, therefore, be regarded as baixed by time. In other words, the 
learned Counsel wants to tack on the adverse possession of Bakshi Singh and Pratap 
Singh to the adverse possession of the Raja and those who claim tiuough him. In 
support of the contention reliance is placed by learned Counsel on the decision in 
Ramqyya v. Kotamma^. In order to appreciate what was decided in that case a 
brief resume of the facts of that case is necessar>^ Mallabattudu, the last male 
holder of the properties to which the suit related, died in the year 1889 leaving hvo 
daughters Ramamma and Govindamma. The former died in 1914. The latter 
surrendered her estate to her two sons. The plaintiff who was a transferee from the 
sons of Govindamma instituted a suit for recovery of possession of Mallabattudu’s 
property against Punnayya, the son of Ramamma to whom Mallabattudu had made 
an oral gift of his properties two years before his death. Punna>ya was minor at the 
date of gift and his elder brother Subbarayudu was managing the property on his 
behalf. Punnayya, however, died in 1894 w'hile still a minor and thereafter his 
brothers Subbarayudu and tivo others were in possession of the property. It would 
seem that the otlier brothers died and Subbarayudu was the last surviving member 
of Punnayya’s family. Upon Subbarayudu’s death the properties were sold by his 
daughters to the third defendant. The plaintiffs-appellants’ suit failed on the ground 
of limitation. It was argued on his behalf in the Second Appeal before the High 
Court that as the gift to Punnay>'a was oral it was invalid, that consequently Punna>ya 
was in possession as trespasser, that on Punnayya s death his heir would be his mother, 
that as Subbarayudu continued in possession Subbaray-udu’s possession was also 
that of a trespasser, that as neither Subbarayudu nor Punnayya completed possession 


I. (1922) 42 M.L.J. 319 : I.L.R. 45 Mad. 370. 
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for 12 ^cars they couldnottack on one to the other and Uiat the plaintiff claiming 
through the nearest reversioner is not barred The contention for the respondents 
was that there was no break m possession so as to revest the properties in the original 
owners that Punnajy-a and Subbarayuducannotbc treated as succcssnc trespassers 
and that m any e\cnt the real owner having liecnout of possession for over 12>-ean 
the suit w'as barred by limitation The High Court following the decision of Mookcr- 
jec.J, in ^foAern/ra A fltAv i’Aamrannf/ra *, held that tunc begins to run against tlie 
last full owner if he himself was dispossessed ard the operation of tlic law oflimita 
tion would not be arrested b> the fact that on hisdcath he w’as succeeded b> his widow 
laugher or mother, as the cause of action cannot be prolonged b> the mere transfer 
of title It may be mentioned tliat as Mallabattudu had given up possession to 
Punnayya under an invalid gift Article 142 of the Limitation Act v^ras dearly attrac 
ted The sons of Govondamma from whom the appellant had purchased the suit 
properties claimed through Mallabattudu and smcc time began to run against him 
from 1887 when he discontinued possession it did not cease to run by the mere fact 
ofhis death In a suit to which that article applies the plaintiff has to prove his 
possession within 12 years ofhis suit. Therefore, so long as the total penod of the 
plaintiff’s exclusion from possession u atthedatc of the plaintiff’s suit, for a pCTiod 
of 12 years or over, the fact that this exclusion was by different trespassers will not 

help the plaintiff provided there was a continuity in the penod of exclusion 'Hiat 

^leciiion IS not applicable to the facts of the case before us This is a suit to which 
Artidc 144 is attracted and the burden is on the defendant to establish that he was 
in adverse possession for 12 years before the date of suit and for computation of this 
penod he can avail of the adverse possession of any person or persons through whom 
he claims— but not the adverse possession of independent trespassers 

In so far as the adverse possesstonofBalcshi Singh and Praup Singh ts concerned 
It began upon the death of Raj Kaur and not dunng her lifetime Tliat being 
so Arucle I 42 cannot possiblybe attracted whereas the Madras decision turns upon 
a ease to which Article 142 applied No doubt Uicrc on behalf of the plaintiff 
appellant ii was argued on the authority of Cl v 5Aert*, tliatin cases of sxicces 
-sive trespassers limitation ceases to run against tlie lawful owner of the land after 
an intruder has relinquished his possession , that on the death of Punnayjn it rouil 
be Uken that there was an interruption in the possession and that there was an inter* 
wal between Punnay>-as death and Subbarayudu s teking possession in his own 
Tight however minute the interval maj be and that except in the ease of succession 
or devolution all other cases wnuld fall within the principle enunciated in Agtnej 
Co 's case* The learned Judges did not accept the contention but rcl>mg upon the 
decision m Ifi/hr v Earl Hou-el*, and a passage in Dart on Vendors and Purchasers 
Volumel 7ih Edition, page474 held that the suit was barred lime It ma) be 
pointed out that on Punnayy a's death his mother would be the heir and that it was 
established in that case that she was living with his brother Subtoraj-udu and hu 
•other brothers Subbara)'udu would, Uiereforc, be a presumptive reversioner on 
the death ofhis mother and there was evidence to show that she was a consentirg 
part> to Subbara)-udu’s enjojing the properties after Punna>'ya’s death It is under 
these circumstances that the High Court found it difRcult to hold tliat tlicre was * 
fresh trespass b) Subbara>-udu afler the death of Punna>ya On the other hand, 
according to them there was a contmuity of possession because the person who con 
tinned to hold possession was the presumptive heir of the deceased From the facts 
of the case it will be clear tliat wliai was tacked on was not the possession of irdepen- 
<lent trespassers at all In the case before us what is being sought to be tacked 
<m to the position of the Raja and those who claim through him is the posscsiioo 
ofBakshi Singh and Pratap hingh The Raja in his suit against Eakshi Smgh 
challenged tlie right ofBakshi Singh and Pratap Smgh to possession on the grourf 
that they were trespassers As it has turned out, the possession of the Raja iho«s5> 
obtained under the decree of a civil Cour t, was in itsclfa trespass on the rights of 

1 11911) 21 aLJ 157 IM 

2. (teas) UR. IS A.a 793. 


3 UR. (1893) 2 Ch. M5 
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the persons who were in la^v entitled to possession of property. Thus this is a case' 
of one trespasser trespassing against another trespasser. There is no connection, 
between the two and, tlierefore, inlaw their possession cannot be tacked on to one 
another. As pointed out by Varadachariar J., in Rqjagopala Naidu v. Ramasubratnania: 
Ayyar '^- : 


“ Further the doctrine of independent trespassers tvill come in only tv'hcn the second man trespasses 
upon the possession of the first or the first man abandons possession. ” 

where it applies the principle laid down in Agency Co.’s case^ would apply and pre- 
clude the tacking of possession of successive trespassers. The following observatiou 
of Lord Macnaghten in that case are pertinent and run thus : 

“They are of opinion that if a person enters upon the land of another and holds possession for a time,, 
and then, ivithout having acquired title imdcr the statute, abandons possession, the rightful owTier, on 
the abandonment, is in the same position in all respects as he was before the intrustion took place. 'ITiere 
is no one against whom he can bring an action. He cannot make any entry upon himself. There is 
no positive enactment, nor is there any principle of law which requires him to do any act, to issue any 
notice or to perform any ceremony in order to rehabilitate himself. No new departure is necessary. The 
possession ofthe intruder, ineffectual for the purpose of transferring title, ceases upon i ts abandonment 
to be effectual for any purpose. It does not leave behind it any cloud on the title of the rightful OMTier, 
or any secret process at work for the possible benefit in time to come of some casual interloper or lucky 
vagrant. There is not, in their Lordships’ opinion, any analogy between the case supposed and the: 
case of successive disabilities mentioned in the statute. There the statute ‘continues to nm’ because 
there is a person in possession in whose favour it is running.’’ 

This view has not been departed from in any case. At any rate none was 
brought to our notice where it has not been followed. Apart from that what we 
are concerned tvith is the language used by the Legislature in the third column 
of Article 144. The starting point of limitation there stated is the date when the 
possession of the defendant becomes adverse to the plaintiff. The word “ defen- 
dant ” is defined thus in section 2 (4) of the Limitation Act tlius ; 

“ ‘defendant’ includes any person from or through whom a defendant derives his liability to be: 
sued. ’’ 


No doubt, this is an inlcusive definition but the gist of it is the existence of a jural 
relationship between different persons. There can be no jural relationship between 
two independent trespassers. Therefore, where a defendant in possession of pro- 
perty is sued by a person who has title to it but is out of possession what he has to 
show in defence is that he or anyone through whom he claims has been in possession 
for more than the statutory period. An independent trespasser not being such a 
person the defendant is not entitled to tack on the previous possession of that person 
to his own possession. In our opinion, therefore, the respondent’s suit is within 
time and has been rightly decreed by the Courts below. We dismiss this appeal 
with costs. 

V.K. Appeal dismissed^ 

THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — ^P. B. Gajendragadkar, Chief ■ Justice, M. Hidayai'ullah, 
J. C. Shah and S. M. Sikri, JJ. 

The Sales Tax Officer, Jodhpur and another . . Appellants* 


M/s. Shiv Ratta G. Mohatta • • Respondent. 

Constitution of India (1950), Article 226—Scape and object-^ales tax asstssm^l—Rem-d} available under 
the Sales Tax Act— Petition under Article 226— Afot to be entertained— Nature of order that can be made under 
Article 226. 

It was not the object of Article 226 of the Constitution to convert High Courts into original or ap- 
pe llate authorities whenever an assessee choose toattack an assessment orderonthe ground tha^s ale- 

2. (1888) L.R. 13 A.C. 793. 

12th February, 1965. 


1. A.IJI. 1935 Mad. 449. 
’^C.A. No. 652 of 1964. 
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•wiimodem the couneorimport and therefore exempt from tax Even jfi the that tie assesjeewoulj 
ha%e lad to deposit sale* ux while filing an appeal it doc* not mean that he tan bjpas tic rernediti 
provided by the Sale* Tax Act and file a *vni peution T1 ere must be lomeiLir g more in a cue to 

warrant Iheenteruinmentofapeuiion under Artide 226 tomcthing going toll e root ofilejurudicnon 

of the Sales Tax OTicer something to show that it would be a cate of palpable injustice to the asetsee 
to forte h m to adopt theremediesproviderf fay theAct 

[In th' initant case as the 11 gh Court chose to entertain the pctiuon the Supreme Court svas not 
‘nchnejti d smiu the petition on that groundin the*tagc of appeal against the grant oft! e wnt by 
thellgh Courtl 

The II gh Co art should not encourage the tendency on the part oftheassenee to noli lot! ell gh 
Court after an assessment order is made It is only in very exceptional circumstances that tl e II gh 
Court si Quid enierta n petitions under \ri>clc 226 of the Constitution in respect of taxirgmatirrs 
after an assessment order has been made Under ihe Sale* Tax Acts the fictshave to be found by tie 
assessing authorities and st is not the function of the H gh Court (o fnd facts \\hen (he c,umion 
taxab 1 ty depends upon a precise determination of fscu and tome ofthc facts are m dispute or m ssirg 
the H gh Court should decline to decide such questions In a petition under Article 226 where the 
prayeris for quashing an anessment order thellgh Court it necessarily confired to the (acts a* 
stated in the order or apjiearing on the record of the case 

[In theiastant case the Ifgh Courtthould not have decided disputed questions orfiict,butihoti]d 
merely have quas ed the assessment order on the ground that the Sales Tax Oflieer had notdealtwith 
the question raised before him and rem nded the case 1 

Appeal from the Judgment anti Order dated 7tJi Ma>, 1963, ofthc Rajasthan 
High Court m D B Civil hitsc Writ Petition No 157 of 1962 

C C Kalstwal, Advocate-General for Rajasthan (A A Jam and R vV Sachlf^> 
Advocates, with him), for AppeUantj 

A/ D Dharga a and D D Skatma, Advocates, for Respondent 
The Judgment of the Court wns delivered bj 

Sikrt, J —This appeal b) certificate of fitness granted by the Rajaslltan High 
Court IS directed against its judgment dated 7th May, 1963, quashing Uie order 
of assessment dated 5th Mardi, J902, made by the Sales Tax Officer, Jodlipur 
Cii>, in so far as it levied sales laxontiie turnover of Rs 23,92 253 75jiP 

'Hie respondent, M/s Shiv Ratta G Moliatta, which is a partnership firm 
havxnsr it» head office at Jodhpur, hcremaftcr referred to as thrnsjosec ciaimrd 
before the Sales Tax Officer Uiat lhc> were not liable to be assessed to snfes lax tn 
respect of the above turnover because firsll>, the assessec was not a dealer within 
section 2 (/) of the Rajastlian Sales Tax Act (Rajasthan Act TOvIX of 1954) wath 
respect to this turnover, and secondly, because the sales were in the course ofimport 
wiihm Article 28G (1) {h) of the Constimtion Although the Sales Tax Officer set 
out the facts of the case relating to the second ground, he deemed it sufficient to 
assess this tumov cr on the ground that the assesses; was a dealer within section 2 (f) 
of the Rajasthan Sales Tax Act, without adverting to the second ground Ihe 
facts on which the assessec had relied upon to subsUnUatc Ins second ground were 
tlicsc The 7eal Pak Cement Factory, Hyderabad (Pakistan), hcrcinafttr called 
the Pakistan Factory, manufactured cement in PakisUn Tltc Pakistan Industrial 
Development Oirporation hcrcinarier call-d the PakisUn Corporation entered 
into an agreement with M/s Milkhiram iSora (P ), Ltd . Bombay, for the export 
of cement, manufactured m PakisUn to India Tlic Sutc Trading Corporation 
of India entered into an agrccm-nl with the said M/s Milkhinra £ Sons for the 
purchase of mrr aha 3a 000 long tons of cement to be dclucred to it FOR 
KhoJiropar m PikisUn on the border of Rajasthan. The Stale Trading 
Corpor-ition appointed th- assessc** axils agent broadly speaking to look after tliC 
import and th- sale of tfie impa-lrd cem<-nt Die nodus otnoadt adopted by the 
assessec fir the sale ofthc cement was ax follovss It would obUm front a buycrin 
Rajisthan an order under an agre-ment. a sample of which it on the record The 
agreement fixed the price and the termi ofxupply By one clause the assessec di** 



163 


H] SALES TAX OFnCER V. M/S. SHIV RATTA G. MOHATTa (Sikri, J.). 

•claimed any responsibility regarding delay in despatch and non-receipt of consignmei;t 
or any loss, damage or shortage in transit due to any reason whatsoever. The agree- 
ment further provided that “ all claims for loss, damage or shortage, etc., during 
transit will lie with the carriers and our pajments are not to be delayed on any sucH 
account whatsoever”. It was further provided in the agreement that the dues were 
payablein advance in full, or 90 per cent, in advance and the balance within 15 days 
of billing plus sales tax and other local taxes. Clause 6 of the agreement is in the 
following terms : . 

“ A Post Card Loading Advice will be sent to you by the Factory as soon as the wagons are loaded 
in respect of your orders, and it avill be your responsibility to arrange for unloading thee onsignn;ient 
timely aceording to Raihvay Rules. Ourselves, and the s ippliers svill not be responsible for demurrage 
elc., on any account whatsoever. If the consignment reaches earlier than the Railway Receipt, it is the 
responsibility of buyer to arrange for and get the delivery timely against indemnity bond, etc. All the 
Railway Receipts e c. tvill be sent by registered post by the Suppliers in Pakistan. ” 

After this agreement had been entered into, the assessee would send despatch 
instructions to the Pakistan Corporation. These instructions indicated the-name of 
the buyer-consignee and the destination, and provided that the railway receipt and 
D/A should be sent by registered post to the consignee. These instiuctions were 
sent with a covering letter to the Pakistan Corporation requesting that these instruct 
tions be passed on to the Pakistan Factory for necessary action. The Pakistan. 
Corporation would then forward these despatch instructions to die Zeal-Pak Cement 
Factory. Later, the Pakistan Factory would advise the consignee that they had 
“ consigned to the State Bank of India, Karachi, the particular quantity as per 
enclosed railway receipt and invoice”. The State Bank of India, Karachi, would 
endorse the railway receipt in favour of the consignee and send it to him by post. 
The consignee would take delivery either by presentation of the railway receipt or 
by giving indemnity bond to the Station Master undertaking to deliver the railway 
receipt on its receipt. 

The Sales Tax Officer did set out most of these facts and the contentions of 
the assessee in the assessment order but disposed of the case with the following 
observations j 

“ All the above went to prove that the assessee -was an Agent of the non-resident dealer for th® 
supplies in the State. The assessee tvas an importer and hence submitted an application to the Cus- 
tom Authority for the same. It booked orders and issued sale bills. Under the terms of an agreemen*^ 
of appointment of Agent, sale was to be effected by the Agent. Again while obtaining orders from the 
buyers under condition 5 sales tax was to be paid by the buyers to the assessee. 

Thus to all intents and purposes the assessee is a dealer who is liable for payment of sales tax to the 
State. They have rightly collected this amount from the buying dealers and retained with them. This 
should come to the Government. ” 

We can find no discussion in the order on the question raised by the assessee 
that the sales were made in the course of import within Article 286 (1) {b) of the 
Constitution. 

The assessee then filed a petition under Article 226 of the Constitution and 
raised two contentions before the High Court, namely, (1) that the Sales Tax 
Officer failed to consider the impact and the effect of Article 286 (1) {b) on the 
faets of the case, and (2) that tire Sales Tax Officer illegally held that the peti- 
tioner for all intents and purposes was a dealer liable to pay sales tax. The State 
raised an objection to the maintainability of the petition on the ground that the 
petitioner should have availed of the alternative remedy of appeal provided under - 
the Rajasthan Sales Tax Act, but the High Court overruled this objection on the 
ground that 

“ the contention of the petitioner is that in view of Article 286 (1) (i) of the Constitution, the 
respondent had no jurisdiction to ass^ the petitioner to pay the sales tax on the sale ol goods m 
the course of the import into the territory of India, ” 

and that even if there was no total lack of jurisdiction in assessing the petitioner to; 
pay sales tax, the principle enunciated in A. V. Venkaieswaran v. Ratnchand iobitaraj 
Wadwani\ applied, and it was a case which should not be dismissed in limtne. 
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Then ihc High Court proceeded to deal uith the merits of the case It first 
dealt with the question whether the petitioner was a dealer wiiliin the meanirg cf 
section 2 (/) of the Rajasthan Sales Tax Act, and came to the conclusion that the 
petitioner must be deemed to be a dealer vriiin the said section 2 (/) 

Then it proceeded to deal with the question whether the sales had taken place 
in the course of import 'Ih* Hi^h Court held that in the circumst.jicc5 of the 
case these sales had not occasioned the xnosement of goods but it was the first sale 
made by M/s Milkhiram & Sons to the State Trading Corporation which had 
occasioned the movement of goods Secondly , it held that m the circumstances 
oftlic case 

'the property m goods aficr the deliwy had been talcen by ihe petitioner on behalf of ihe 
State Trading Corporauon passed to the Sm« Trading Corporation ard iimulwceowly lo lie \ilti 
mate bityen Thus the property in tl e goods pased to il « iJiimaie buyen in Rajasthan v.1 en the 
goods had not reached the temlory of India and were in eoune of import In view of tl e auti cniy 
of their Lordships of the Supreme Court in jt V Cclal Ce (Pnreit) LU v ThAsute^i O/lUdor 
tfSahiTax (Inspnlvm^onitthm^ itmustbetabenthatthc tale look place wtcnllegccds sseiein 
lie course of the import and they should not be liable to the pajment of the ule tax ty virtue of 
Article 266 (1) (i) 

In tlie result, the High Court quashed the order of asses mint m so f?r as it sought 
to levy tax on the turnover in di«pute The Sales Tax CIT err Jodhpi r, ..rd the 
State of Rajasthan havmg obtained certificate of fitners ftom the High Court filed 
this appeal 

The learned Ad^'oeate General has raised two points before us First, on the 
facts of this case the High Court should have refused to entertain the petition, and 
secondly, that it has not been established that the cement was sold in the count of 
import within Article 286 (1) (b) 

Regarding tlie fint point, he urges that an appeal la> against the order of 
the Sales Tax Officer , no questiost of the validity of the Sales Tax Act was involved 
ind Ac taxability of the turnover depended on where the properly passed in each 
consignment This imolved consideration of vanous facts and, according to )um, 
the crucial facts, had not been brought on the record by the assessee on whom la) 
tlie onus to establish that the sales were in the course of import He sa)? that the 
assessee should have proied that each railway receipt was endorsed by the State 
Bank of India, Karachi, to the buyer before each winsignmcnt crossed the frontier 

^^e are of the opimon that the High Court should have declined to rnicrtam 
the petition No exceptional circumstances exist in this case to warrant the 
exercise of the extraordinary junsdiclion under Article 22G It was not the object 
of Article 226 to eom-ert High Courts into original or appellate assessing authorities 
whenever an assessee choose to attack an assessment order on the ground that a 
sale was made in tlie course of import and therefore exempt from tax It was 
urged on behalf of the assessee that ihc> would hav e had to dex>osit sales tax while 
filing an appeal Esm if this is so, docs this mean that m ever) case m which tlie 
assessee has to deposit sales tax, he can bj-pass the remedies provided by the Sales 
Tax Act ’ Surel) not Tlicrc must be something more m a case to warrant the 
entertainment of a petition under Article 226, something going to the root of the 
jurisdiction of the Sales Tax Olliccr, something lo show that itwould be a case of 
palpable injustice to the assessee to force lum to adopt the remedies provided by 
tlie Act But as the High Court chose to entertain the petition, we are not 
inclined to dismiss tlie petition on this ground at this stage 

Regarding the second point, the learned Advocate General argues that the onus 
was on the assessee to bring his case witbm Article 286 (1) [b) of the Coavtitution 
in respect of tlie sales to the various consignees Hesaj-s tliat thcreis no evidence 
on record as to when the State Bank of India endorsed the railway receipt in 
favour of the ultimate buyer in respect ofeach consignment and witliout this evidence 
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it cannot be said that the title to the goods passed to the ultimate buyer at 
Kliokhropar or in the course of import. He further urges that it would have to be 
investigated in each case as to when tlie State Bank endorsed the railway receipt and 
when the goods crossed tlie customs barrier. He says that it is not contested that 
the ultimate buyer took delivery of gopds without producing tlie railway receipt 
by virtue of special arrangements entered into witli tlie railway, and according to him, 
it is only when tlie delivery was taken by the buyer in Rajasthan that the title passed. 
By that time, according to him, the course of import had ceased. 

We do not think it necessary to consider the various arguments addressed by 
the learned Advocate-General or the soundness of the view of the High Court 
on this point, because we are of the opinion that the High Court should not have 
gone into this question on the facts of this case. The Sales Tax Officer had not 
dealt with the question at all, and it is not the function of tlie High Court under 
Article 226, in taxing matters, to constitute itself into an original authority or an 
appellate authority to determine questions relating to the taxability of a particular 
-turnover. The proper order in the circumstances of this case would have been to 
quash the order of assessment and send the case back to the Sales Tax Officer to 
dispose of it according to law. Under the Rajasthan Sales Tax Act. and other 
Sales Tax Acts, the facts have ,to be found by the assessing authorities. If any facts 
are not found by the Sales Tax Officer, they would be found by the appellate 
authority, and it is not the function of a High Court to find facts. The High Court 
should not encourage the tendency on the part of the assessees to rush to the High 
Court after an assessment order is made. It is only in very exceptional circumstances 
that the High Court should entertain petitions under Article 226 of the Constitution 
in respect of taxing matters after an assessment order has been made. It is true, 
as said by this Court in A. V. Venkateswaran v. Ratnchand Sobharaj Wadwani^, that 
it would not be desirable to lay down inflexible rules which should be applied 
with rigidity in every case, but even so'’when the question of taxability depends upon 
a precise determination of facts and some of the facts are in dispute or missing, 
the High Court should decline to decide such questions. It is true that at times the 
assessee alleges some additional facts not found in the assessment order and the 
State, after a fresh investigation, admits these facts, but in a petition under Article 
226 where the prayer is for quashing an assessment order, the High Court is neces- 
sarily confined to the facts as stated in the order or appearing on the record of 
the case. 

In this case, as already indicated, we have come to the conclusion that the High 
Court should not have decided disputed questions of fact but should merely have 
quashed the assessment order on the ground that the Sales Tax Officer had not 
dealt with the question raised before him and remanded the case. Accordingly, we 
allowthe appeal, set aside fheorder of theHigh Court, quash theassessment order in 
so far as it relates to the turnover of Rs. 23,92,252.75 nP. and remit the case to the 
Sales Tax Officer to decide the case in accordance with law. He will find all the 
facts necessary for the determination of the question and come to an independent 
conclusion untrammelled by the views expressed by the High Court. We may make 
it clear that we are not expressing any view whether the finding of the High Court 
that the property in the goods passed simultaneously at Khokhropar to the State 
Trading Corporation and the ultimate buyer is correct or not. There would be 
no order as to costs in this appeal. 

K.S. Appeal allowed- 


1. (1962) I M.L.J. (S.C.teS :(I962) I An. S.G.R. 753 : 64 Bom.L.R. 386. 
W.R. (S.G.) 83 : (1962) 1 S.C.J. 170 : (19621 1 
S C J — 22 



166 


THE SUPREME COURT JOURNAU 


tl966 

THE SUPREME COURT OF INDIA 
(Cm! Appellate Junsclictinn ) 

Pre^evt — P B Gajevdraowkar, Chief Justice, \I IIiDAYATUHjMr, Raguu 
BAR Dayal, S M Sikri avd V Ramaswash, JJ 

■Brundaban Naj-ak Appellanl* 

r » 

Election Commission of India and another Respemimts 

Reprrten alien ef tk PtopU let (XUIf af I9j1) uelun 19^ (2)— Cw trigtim eni scoff— Qjttilim ef 
disjaahfleaiion—llajB ea* ke raistJ 

EWtvn Comnjsvti—Poiv'rt — Dts raiiltts •/ UcuUUon fciling pejfts povtUi eul 

theSrstelsase cf Ari^rfe J9? ()} of the Ce’^Stnujonreqwrti li shatjs ijuraJ^Ojj lioM juwe , 
liowitanm by whor*i it is railed in what cirmmianccsit is raised arenotrri i-ant for tte purpose 
of the appl cation of thii claioe All that ii relevant is that a Cjuestion of lie lyp^ trrri errd Vy 
'the clause should anse an I so it cannot be said that such a quest on can be raised only on thefoor of 
the I«egislative \*seTnbly and bv Members of the Assembly and not by an ord nary citizen or voter 
in the form of a compU nt to the Governor 

The wordi the qi^stion shall be refeired for the decis on of the Governor ” do not import the 
auurant on that any other auihoniy has to receive the compfa nt and after a pr na facie and initul 
invest qatioii about the eomplaint tend it oo orrefcrit to tbe Governor for bis decii on Thetewerd* 
Tnerely emphasise that any question of theiypccoal(niplatcd}.y tlauc fl) of An rle 1'2 slallte 
deeid*^ by the Governor and Governor alone nooibcr authority can decide »t nor can the deciuon 
of the said question as loch fall within thejumdictionofihe Courts. Any c iiren is ent tied to male 
•a comiU nt to the Governor alleyin? that any member of the Lcf ilsuve Assembly has incurred one 
•of the disqual ftcations mentioaed in Arude 191 (1) and should therefore vacate his seat 

It istheopin on of th*Ele- on Comm si on which ts miubiiajiee demsiveandit u lesiusnateto 
assume th»t when the com-rls nt is received by the Governor and he forwards it to the Election Cossi 
m SI on the Eleejon Comm rtion should proceed to trja thecompUmt before it g ves its opinion. It 
■annotbesaid that It u iheGovemorwhoihosild oulie the enquiry and then forward to the Elenioa 
Copuiusuon. 

Dt rabihty of appropnate leguUuon— for vesung Election Commission with tie powers of » 
CommiBion wider the CoTomiasions of Enqo ry Act 1952 such as the power losummon witnessesud 
examine them on oath the power to compel production of documents and the power to iinic Cora* 
missions for Ibe examination of witnesses— pointed out. 

Appeal by Special Leave from the Order dated Olh January, 19C5 of the Circuit 
Bench of the Punjab High Court at Delhi in Cml 'Writ No 8-D of 1965 

M C StUtlvad Semor Advocate {Rartnder Aarmn, J R Daiachanjt and 
■O C \Talkur, Advocates of Mfs J B Dadachanji & Co with him), for Appellant. 

C A Daphlary, Atlomcy-Ceneral for India and S V Cupie, Solicitor General fo^ 
India (R R L. fyergar and R II Dhehur, Advocates, vnth them), for Respondent 
No t 

Smtosh Ckstlerjee, B B Rafko and M L. Chhihber, Advocafei. for Respon- 
dent No 2 

The Judgment of the Court was delivered b> 

Gaj-nJraoadlaT, CJ — ^Th** principal <]uestion which this appe»l by *?pectal 
Leave raises for our decision relates tothe comtniction of Aitirle 192 of the Constt- 
tution The «iicl o^uertion arises m this way nte appellant Bninrfalian Najak 
was elected to the Legislative Assembly of Onssa from ihellinjili CnastifiiniO m 
Canntn district in 1961, and was appointed one of the Ministers of the Cotjcil of 
Ministers in the said State On 10th August I96-I respondent No 2 P BmvaJ 
applied to the Gov emor of Onssa alleging that ih' anpcilant h.ad tnnirred a disijuali 
ficationsubscqu'oit to hiseicclion under Article 191 (1) f<) of the Constitution read 
with section 7 oflh» Representation ofthe People Act, 1951 (XLTII oflD^l) nieffin 
after called l]»f Act) In his application, respondent No 2 made several allegatjons 
i n support of hit contention tliat the appellant had become disqu-ilifi'd to be * 

•Cjv.No MofloTj 


I2lh Febnury, 196! 


IT) BRUNDABAN NAYAK V. ELEC. COMMISSION OF INDIA (Gajeiidragadkar, C.J.). 167 

member of the Orissa Legislative Assembly. On 10th September, 1964, the Chief 
Secretary to tlie Government of Orissa fowarded tire said complaint to respondent 
No. 1, the Election Commission of India, under the instructions of the Governor. 
In this communication, the Chief Secretary stated that a question had arisen under 
Article 191 (1) of the Constitution whether the member in question had been subject 
to tire disqualification alleged by respondent No. 2, and so, he requested respondent 
No. 1 in the name of the Governor to make such enquiries as it thinks fit and give its 
opinion for communcation to the Governor to enable him to give a decision on the 
question raised. 

On 17th November, 1964 respondent No. 1 served a notice on the appellant 
forwarding to him a copy of the letter received by it from respondent No. 2 dated the 
4th November, 1964. Tire notice intimated to the appellant that respondent No. 1 
proposed to enquire in the matter before giving its opinion on the Governor’s , 
reference, and, therefore, called upon him to submit on or before the 5th December, 
1964, his reply with supporting affidavits and documents, if any. The appellant 
was also told that the parties -rvould be heard in person or through authorised Counsel 
at 10-30 A.M. on the 8th December, 1964, in the office of respondent No. 1 in New 
Delhi. 

On 1st December, 1964, the appellant sent a telegram to respondent No. 1 
requesting it to adjourn the hearing of the matter. On the same day, he also addres- 
sed a registered letter to respondent No. 1 making the same request. Respondent 
No. 2 objected to the request made by the appellant for adjourning the hearing of 
the complaint. On 8th December^ 1964, respondent No. 1 took up this matter for 
consideration. Respondent No. 2 appeared by his Counsel Mr. Chatterjee, but the 
appellant was absent. Respondent No. 1 took the view that an enquiry of the nature 
contemplated by Article 192 (2) must be conducted as expeditiously as possible, 
and so, it was necessary that whatever his other commitments may be, tlie appel- 
lant should arrange to submit at least his statement in reply to the allegations made 
by respondent No. 2, even if he required some more time for filing affidavits and/or 
documents in support of his statement. Even so, respondent No. 1 gave the appellant 
time until the 2nd January, 1965, 10-30 a.m. when it ordered that the matter 
would be heard. 

On 2nd January, 1965, the appellant appeared by his Counsel Mr. Patnaik 
and respondent No. 2 by his Counsel Mr. Chatterjee. On this occasion, Mr. Patnaik 
raised the question about the maintainability of the proceedings before respondent 
No. 1 and its competence to hold the enquiry. Mr. Chatteijee repelled Mr. Patnaik’s 
contention. Respondent No. 1 overruled Mr. Patnaik’s contention and recorded his 
conclusion that it, was competent to hold the enquiry under Article 192 (2). Mr. 
Patnaik then asked for adjournment and made it clear that he was making the motion 
for adjournment without submitting to the jurisdiction of respondent No. 1. In view 
of the attitude adopted by Mr. Patnaik, respondent No. 1 took the view that it would 
be pointless to adjourn the proceedings, and so, it heard Mr. Chatterjee in support 
of the case of respondent No. 2. After hearing Mr. Chatteijee, respondent No. 1 
reserved its orders on the enquiry and noted that its opinion would be communi- 
cated to the Governor as early as possible. 

When matters had reached this stage before respondent No. 1 , the appellant 
moved the Punjab High Court under Article 226 of the Constitution praying that the 
enquiry which respondent No. 1 was holding, should be quashed on the ground that 
it was incompetent and without jurisdiction. This writ petition was summarily 
dismissed by the said High Court on 6th January, 1965 Thereafter, tlie appellant 
applied to this Court for Special Leave on 8th January, I 965 , and Special Leave was 
granted to him on 14th January, 1965. The appellant then moved this Court for 
stay of further proceedings before respondent No. 1, and the said prayer was granted. 
AVhen Special Leave was granted to the appellant, this Court had made an order that 
the preparation of the record and the filing of Statements of the Case should be dis- 
pensed with and the appeal should be heard on the paper-book filed along with the 
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Special Leave petition and must be placed for hcanng wilhm three srecks That 
IS how the matter has come before us for final disposal 

Since the PunjabHigh Court had dismissed the wnt petition filed b> the appel- 
lant in Imim, neither of the two respondents had an opportunity to file their replies 
to the allegations made b) the appellant in his w nt peuuon That is wh> both res* 
pondcntlSo 1 and respondent No 2 have filed counter afildaMts m the present 
appeal setting out all the relevant facts on which tJicy wish to rcl) The appellant 
has filed an affidavit m reply All these documents liavc been taken on the record 
at the umc ofthe hcanng of this appeal It appears from Uic affidavit filed by Mr 
Prak^hNarain Secretary to respondent No 1 that when notice issued by respondent 
No 1 on the 17thNovember, 1964 wasservedoniheappcllant,tliroughovcrsightthc 
onginal complaint filed by respondent No a before the Gov’ernor of Onssa and the 
reference made by the Governor to respondent No i were not forwarded to the appel- 
lant At the hearing before us it ts not disputed b> the appellant that a complaint 
was in fact made by respondent No t before die Governor of Onssa and that 
the Governor had then referred the matter to respondent No i for its opinion 

Let us then refer to Article 192 which falls to be construed m the present appeals 
Beforercading this article 11 is relevant 10 refer to Article 19 1 Article 191(1) provides 
that a person shall be disqualified for being chosen as and for being a member of the 
Legislative Assembly or Legislative Council of a State if inter altti he is so disqualified 
b> or under any law made by Parliament There are four other disqualifications 
prescribed by clauses (a) to (d) with whichwc are not concerned m the present appeal 
It is the disqualificacion prescribed by clause (<) on which respondent No * rehes 
in support of the complaint made by him to the Governor As we have already 
indicated respondent No a’s case 1$ that the appellant has incurred the disquali- 
fication under Article igi (i) (e) read with section 7 (if) of the Act and this disquali- 
fication has iKcn incurred by him subsequent to his election It is well-settled that 
the disqualification to which Article 191 (1) refers must be incurred subsequent to 
the election of the member This conclusion follows from the provisions of Article 
tgo (3) (a) T^is Article refers to the vacation of seals by members dulv elected 
Sub article (3) fa) provides that if a member of a House of the Legislature of a 
State becomes subject to any of the disqualifications mentioned m clause (i) of 
Article 191, his seat shall thereupon become vacant Incidentally, we may add 
that corresponding provisions wiUi regard to the disqualification of members of both 
Houses of Parliament arc prescribed by Articles 191, 19a and 193 of the Consti 
tution It has been held by this Court in EUettoit Cimmuuon India v Suka Venkata 
Suhha Rao and UnioaoJ India — Intmener^ ibat Articles Jpo (3) and 192 (i) arc appli 
cable only to disqualifications to which a member becomes subject after being elected 
as siicli Tlicre is no doubt that the allegations made by respondent No 2 in his 
complaint before the '^coemor, prima Jane, indicate that the disqualification on vvluch 
respondent No 2 relies has arisen sub^qucnl to the election of the appellant in 1961 
Reverting then to Article 192, the question which we have to decide in the present 
appeal is whether respondent No i is entitled to hold an enquiry before giving 
itsopinion to the Governor asrequired bv Article 102 (2) Let us read Article iga 
"(1) Ifany qjcsiionaniei at to whether a member of a Houte ofthe Leg tbiureof a State lt»» 
become lub eet to aoy ofthe duTusI feat onsmesi <medin tlaiue (I) ofA/i eje JSJ, the quest 
be re f ftre J f jf the deemon of the Oovemor and his decuion shall b* f nal 

r*) B roregrving any tiens on on any Buchqimiion il e Gorernor shall obtain the opinion 
«f the Election Cmniiusr on and shall act according to such opinion- " 

Mr Setvlvad for the appellant contends that in the present case no question 
can be Mud tn }n\e arisen as toKhr-thrr the appcl/anr his become subject to 
nnv of the d sq lalifications menitoned in clause (i) of Article 10 1, because his case 
IS that such a question can benu«e<iunl> on the floor ofthe Legulative Assembl) and 
can be raised by members of ihe \ssembl> and not by an ordinary citizen or voter 
in tJie form of s complaint to the Governor Mr Setalvad did not dispute the Get 

1 (1953) SC. J 293 {19j3 J M.L.J TIT (19j3) SC.R. 1144 
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that this contention has not been taken by the appellant citlier in his Writ Petition 
before the High Court or even in his application for Special Leave before this Court. 
In fact, tlie case sought to be made out by tlie appellant in the present proceedings 
appears to be that diough a question may have arisen about this disqualification, it 
IS the Governor alone who can hold tlie enquiry and not respondent No. i . Even 
so, we have allowed Mr. Setalvad to raise this poidt, because it is purely a question 
of law depending upon the construction of Article 192 (i). 

In support of his argument, Mr. Setalvad refers to the fact tliat Article 192 
occurs in Chapter III of Part VI whicli deals with the State Legislature, and he invit- 
ed our attention to the fact that under Article 199 (3) wliich deals with a question 
as to whether a Bill introduced in the Legislature of a State which has a Legislative 
Council is a Money Bill or not, the decision of die Speaker of the Legislative Assembly 
of such State thereon shall be final. He urges that just as the question contemplated 
by Article 1 99 (3) can be raised only on the floor of die House, so can the question 
about a subsequ mt disqualificadon of a member of a Legislative Assembly be raised 
on the floor of the House and nowhere else. He concedes that whereas the question 
contemplated by Article 199 (3) has to be decided by die Speaker and his decision 
is final, the authority to decide the question under Article 192 (r) is not vested in 
the Speaker, but is vested in the Governor. In other words, the context in which 
Article 192 (i) occurs is pressed into service by Mr. Setalvad in support of his argu- 
ment. 

Mr. Setalvad also relies on the fact that Article 192 (i) provides that if any 
question arises, it shall be referred for the decision of the Governor and this clause, 
says Mr. Setalvad, suggests that there should be some referring authority whicli 
makes a reference of the question to the Governor for his decision. According to 
him, 'this referring authority, by necessary implication, is the Speaker of the 
Legislative Assembly. There is another argument which he has advanced before 
us in support of this construction. Article 192 (2) requires that whenever a question 
is referred to the Governor, he shall obtain the opinion of the Election Commis- 
sion, and Mr. Setalvad suggests that it could not have been the intention of the 
Constitution to require the Governor to refer to the Election Commission every 
question which is raised about an alleged disqualification of a member of a 
Legislative Assembly even though such a question may be patently frivolous or 
unsustainable. 

We are not impressed by these arguments. It is significant that the first 
clause of Article 192 (i) does not permit of any limitations such as Mr. Setalvad 
suggests. What the said clause requires is that a question should arise ; ho., it 
arises, by whom it is raised, in what circumstances it is raised, are not relevant for 
the purpose of the application of this clause. All that is relevant is that a question 
of the type mentioned by the clause should arise ; and so, the limitation which 
Mr. Setalvad seeks to introduce in the construction of the first part of Article 192 (i) 
is plainly inconsistent with the words used in the said clause. 

Then as to the argument based on the words “ the question shall be referred for 
the decision of the Governor,” these words do not import the assumption that any 
other authority has to receive the complaint and after a prima facie and initial 
investigation about the complaint, send it on or refer it to the Governor for his 
decision. These ivords merely emphasise that any question of the type contemplated 
by clause (i) of Article 192 shall be decided by the Governor and Governor alone ; 
no other authority can decide it, nor can the decision of the said question as such 
fall within the jurisdiction of the Courts. That is tlie significance of the words 
“ shall be referred for the decision of the Governor”. If the intention was that the 
question must be raised first in the Legislative Assembly and after a prima facie 
examination by the Speaker it should be referred by him to the Governor, Article 
192 (i) would have been worded in an entirely different manner. We do not think 
there is any justification for reading such serious limitations in Article 192 (i) 
merely by implication. 
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It IS true that Article 192 (2) requires that whcne\cr a question arises as to the 
subsequent disqualification of a member of tlic Legislatne /\ssembly, it has to be 
forv/arded by the Governor to the Llection Commission for its opinion It is 
conceivable diat in some cases complaints msdeto the Governor may be frivolous 
or fantastic , but if they arc of such a character the election Commission will find 
no difficulty in expressing its opimon that they should be rejected straightaw ay The 
object of Article 192 is plain No person svho has incurred anv of the disquahd'' 
cations specified by Article 191 (1), is emttied to continue to be a member of the 
Legislative Assembl> ofaStatc and since the obligation to vacate his scat as a result 
of his subsequent dasqualification has been imposed by the Constitution itself by 
Article 190 (3) (tf) there should be no difficulty in holding that any citizen isentiOed 
to make a complaint to the Governor alleging that any member of the Legislative 
Assembly has incurred one of the disqualifications mentioned in Article 191 (i) and 
should, therefore, vacate his scat Tnc whole object of democratic elections is to 
constitute Legislative Chambers composed of members who are cnjiilcd to tlial 
status and if any memberforfciis that sutui by reason of a subsequent disqualification, 
it IS in the interests of the constituency which such a member represents that the 
matter should be brought to the notice of the Governor and decided by him m 
accordance with the provisions of Arucle 192 (2) Therefore, we must reject 
Mr Sctalvad s argument that a quesuon has not arisen in the present proccedmgs 
as required by Arucle 192 (1) 

The next point which Mr Sctalvad has raised is that even if a question is held 
to have ansen under Article tqa (r) it ts for the Governor to hold die enquiry and 
not for the Election Commission He contends, that Article 192 (i) requires 
ffie question to be referred to the tiovernor for his decision and provides that his 
decision shall be final It is a normal reouirement of the rule of law that a person 
who decides should be empowered to hold the enquiry which would enable him to 
readi his decision and since the Governor decides the question he miut hold the 
enquiry and not the Election Comnussion That, in substance, is Mr Sctalvad s 
case He concedes that Article 192 (2) requires that the Governor has to pronounce 
his decision m accordance with the opinion given by the Election Commission , 
Uiat is a constitutional obligation imposed on die Governor He, however, argues 
that die hlecuon Commission which has to give an opinion is not competent to 
hold the enquiry, but if is the Governor who should hold the enquiry and tlien 
forward to the Election Commission all the material collected in such an enquiry 
to enable it to form its opinion and communicate the same to the Go ernor 

Wc arc satisfied dtat this contention also 1$ not well founded The scliemc of 
Article 192 (i) 'vnd( 2 )isab>olutclydcar The deemon on the question raised under 
Article 192 (J) has no doubt to be pronounced by the Governor, bur that decision 
has to be in accordance with the opinion of the Election Commission The object of 
dus provuion clearly is to leave it to th^ Election Commission to decide die matter, 
though the decision a> such would foiroaUy be pronounced in the name of the 
Governor ^^’he^ the Governor pronounces his decision under Article 1 D 2 ( 1 ), 
he IS not required to consult his Council of Ministers , he is not even required 
to consider and decide the matter himseJfi he has merely to forward die question 
to the Election Commission for its opinion and as soon as the opimon ts received 
“ he shall act according to such opinion ' In regard to comolamts made against 
the election of members to the Legislative Assembly, the jurisdiction to decide 
such complaints is left wiih the Election Tnbunal under die relevant provisions of 
the Act That means that nil allegations made clialicnging the validity of the 
election of any member, have to be tried b\ the Election Tnbunals constituted by 
the Election Commission Similarly, all complunts in respect of disqualifications 
subsequentlvmcurrcdby members who have been validly elected have in substance, 
to be tried by die Election Commission, though the decision m form his to be pro- 
nounced by the Governor If this sdteme of Article 192 ( 1 ) and ( 2 ) u borne in 
mind there would be no difficulty tn rejecting Mr Seialvad g contention that die 
enquiry must be held by the Governor It u the opinion of the Election Connais- 
Sion which u m subsUnce decisive , and it is legitunatc to assume that whm the 
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complaint is received by tlie Governor, and he forwards it to the Election 
Commission, and the Election Commission should proceed to try tlie complaint 
before it gives its opinion. Therefore, we are satisfied that respondent No. 1 acted 
within its jurisdiction when it served a notice on the appellant calling upon him 
to file his statement and produce his evidence in support thereof. 

Mr. Setalvad faintly attempted to argue that tlie failure of respondent No. 1 
to furnish the appellant with a copy of the complaint made by respondent No. 2 
before the Governor and of the order of reference passed by the Governor forwarding 
the said complaint to respondent No. 1, rendered the proceedings before respondent 
No. 1 illegal. This contention is plainly misconceived. As soon as respondent 
No. 1 received the complaint and the order of reference which was communicated 
to it by the Chief Secretary to the Government of Orissa, it was seized of the matter 
and it was plainly acting wthin its jurisdiction under Article 192 (2) when it served 
the notice on the appellant. As we have already indicated, it was through over- 
sight that the two documents were not forwarded to tlie appellant along with the 
notice, but that cannot in any sense affect the jurisdiction of respondent No. 1 tO' 
hold the enquiry. In fact, as respondent No. 2 has pointed out in his affidavit,, 
the fact that a reference had been made by the Governor to respondent No. 1 was 
known all over the State, and it is futile for the appellant to suggest that when he- 
received the notice from respondent No. 1, he did not know that a complaint 
had been made against him to the Governor alleging that subsequent to his election, 
he had incurred a disqualification as contemplated by Article 191 (1) (r) of' the 
Constitution read with section 7 {d) of the Act. It would have been better if the 
appellant had not raised such a plea in the present proceedings. 

In this connection, we ought to point out tliat so far the practice followed in, 
respect of such complaints has consistently recognised tlrat the enquiry is t^o be held 
by the Election Commission both under Article 192 (2) and Article 103 (2). In 
fact, the learned Attorney-General for respondent No. 1 stated before us that though, 
on several occasions, the Election Commission has held enquiries before commimi- 
cating its opinion either to the President under Article 103 (2) or to the Governor " 
under Article 192 (2), no one ever thought of raising the contention that tire enquiry' 
must be held by the President or tire Governor respectively under Article 103 (1) 
and Article 192 (1). He suggested that the main object of the appellant in taking- 
such a plea was to prolong the proceedings before respondent No. 1. In the first 
instance, the appellant asked for a long adjournment and when that request was’ 
refused by respondent No. I, he adopted the present proceedings solely with the 
object of avoiding an early decision by the Governor on the complaint made against 
the appellant by respondent No. 2. We cannot say that there is no substance 
in this suggestion. 

There is one more point to which We may refer before we part with this appeal,. 
Our attention was drawn by the learned Attorney-General to the observations made 
by the Chief Election Commissioner when he rendered his opinion to the Governor 
on 30th May, 1964, on a similar question under Article 192 (2) in respect of the 
alleged disqualification of Mr. Biren Mitra, a member of the Orissa Legislative 
Assembly. “Where, as in the present cases,” observed the Cliief Election 
Commissioner, 

“ the relevant facts are in dispute and can only be .ascertained after a proper enquiry, the 
Commission finds itself in the unsatisfactory position of having to give a decisive opinion on the basis 
of such affidavits and documentsas may be produced before it by interested parties. It is desirable 
that the Election Gommis ion should be vested with the poivers of a Commission under the 
Commissions of Enquiry Act, 1 952 , such as the power to summon witnesses and examine them on 
oath, the power to compel the production of documents, and the power to issue commissions for the 

oxamination of antnesses. ” 

We would like* to invite the attention of Parliament to these observations, because 
we think that the difficulty experienced by the Election Commission in rendering 
its opinion under Article 103 (2) or Article 192 (2) appears to be genuine, and 
so. Parliament may well consider whether the suggestion made by the Chief Election 
^mmissioner should not be accepted and appropriate legislation adopted in that 
behalf. 
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Thercjullis the appeal fails andisdismisseduith costs InMCsvcfthefactUiat 
the present proceedings have unnecessanly protracted the enqiury before respondent 
No we suggest that respondent No I sliould proceed to consider the matter and 
.t,» 9« «irK as Dossib e It is Iiardly necessary to 


No 1 we suggest that respondent No l sliouia proceen lo comiucr me 
forward its turnon to the Governor as carl> as possible It is liardly necessary m 
Sunt out thit 1. ease the allegations made against the appelhnt arc found to be 
^Iid and the opinion of respondentNo 1 ism fas our of the ease set out by 
respondent No 2 complications may anse by reason of the constitutional 
responuci Article 190 f31 In view of the said provision it is of utmost 
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expeditiously as possible 
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THE SUPREME COURT OF INDIA 
(Criimnal Appellate Jurisdiction.) 


Prbevt -K Sraai R.O. J C. Shaii Avn R. S Backawat JJ 

Appellant* 

Sahoo 


The State of Uttar Pradesh sjwuun 

— UVirft/ to eUeuhti to neh trUmi , , . , . 

' ...A ..J 1| rnnrdvi on of eulit A cocfcsuorul 


or no. .dnn.unj « conf». » ofso.!. A 


Ej,rn.n..«hw..»»MnW 

SSS And J«i «^«n*nd ch.. ".d"."' ennn. W .h. .»!. pnnrd of "nj.«o». 1. 

^niy u • ennnbon."' P"" <d™d®« ma^U d.^..nOA? ™dw« T»d .. 
i^^nmihstthescewedfnrnthiveeomimtiedthe murder and no other bypothess «» or 
**^M?Il.u«ai«lth«e«nfe*Monal*oUlowofibeaeeusedlthatheh4d fiwihed J hii daughter 
^Vlnd^herSy fmuhed the daily quamls-) •» relevani evidmee and » eeru nly corroborata 
^ iheareunHUnt al evidenee adduced in ihe ease 

Anneal from the Judgment and Order dated 16th September, I9G4 of the 
AUaiiSd HtSTcourt m Cnmmal Appeal No 348 of 196-1 and Capital Sentence 
No 18ofl9W 

p c Ahanna Advocate (at Stale expense), for Appellant 

O P Advocate, for Respondent 

The Judgment of the Court was delivered b> 

Subla Roe J — Sahoo the appellant is a resident of Pachperwa in tlic Duinct 
ofGonda. HchMtwoions Badri and Kirpa Shankar He lost his wife years ago 
His eldest son Badn marned one Sunderpatti Badri was employed m Lucknow 
and his wife was residing with his father It is said that Sunderpatti developed 
illicit intimacy with Salioo , but there were incessant quarrels between them. On 
12ih August 1963 during one of those quarrels Sunderpatti ran away to the home 
of one Mohammed Abdullah a neighbour of theirs Phe appellant brought her 
back, and after some wordy alterot on between them they slept m llic only room 
of their iiouse The only other inmate of the home was the appellant i second son 
Kirpa Shankar a lad of about 0 years On the morning < f 13tJi August 1963 
Sunderpatti v.-as found with serious injunct m the room s f the house where tlie was 
sleeping and Uie appellant was not in the house Sunderpatti was admitted in 
the Sadar Hospital Gonda at 5-25 PM on that day and she died on 26th August, 
1963 at 3 p u Sahoo was sent up for tnal before the Court of Sessions Gonda 
on a charge under section 302 of the Indian Penal Code 


Tlie learned Sessions Judge on a cons deration of the entire evidence came to 
the conclusion ilut Sahoo killed SundCTi*aiti On ilut finding he convicted the 
accused under section 302 of the Indian Penal Code and sentenced him to death- 
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On appeal, a Division -Bench of tlie High Court at Allahabad -confirmed' both the 
conviction and the sentence. Hence tlie appeal. 

Except for an extra-judicial confession, the entire evidence in the case is 
circumstantial. Before we advert to the arguments advanced in the appeal it will 
be convenient to narrate the circumstances found by the High Court, which are as 
follows ; (1) The accused had illicit connections with the deceased ; (2) the deceased 
and the accused had some quarrel on the Janmashtami day in the evening and the 
deceased had to be persuaded through tlie influence of tlieir neighbours, 
Mohammed Abdullah and his womenfolk, to go back to the house of the accused ; 
(3) the deceased was seen in the company of the accused for the last time when she 
was alive; (4) during the fateful night 3 persons, namely, the accused, the deceased 
and the accused’s second son, Kiij)a Shankar (P.W. 17), slept in the room inside 
the house ; (5) on the early morning of next day, P.W. 1 7 was asked by his father 
to go out to attend to calls of nature, and when he came back to the varandha of 
the house he heard some gurgling sound, and he saw his father going out of the house 
murmuring something ; and (6) P.Ws. 9, 11, 13 and 15 saw the accused going out 
of the house at about 6 a.m. on that day soliloquying that he had finished Sunder- 
patti and thereby finished the daily quarrels. 

This Court in a series of decisions has reaffirmed the following well settled 
rule of “ circumstantial evidence.” The circumstances from which the conclusion 
of guilt is to be drawn should be in the first instance fully established. 

“ All the facts so established should be consistent only tvith the hypothesis of the guilt of the accused 
and the circumstances should be of a conclusive nature and tendency that they should be such as to 
exclude other hypothesis but the one proposed to be proved. ” 

Before we consider whether the circumstances narrated above would stand 
the said rigorous test, we will at the outset deal with the contention that the soliloquy 
of the accused admitting his guilt was not an extra-judicial confession as tire Courts 
below held it to be. If it was an extra-judicial confession, it would really partake 
the character of direct evidence rather than that of circumstancial evidence. It is 
argued that it is implicit in the concept of confession, whether it is extra-judicial or 
judicial, that it shall be communicated to another. It is said that one cannot 
confess to himself : he can only confess to anotirer. This raises an interesting point, 
which falls to be decided on a consideration of the relevant provisions of the Evidence 
Act. Sections 24 to 30 of tlie Evidence Act deal with the admissibility of confessions 
by accused persons in criminal cases. But the expression “ confession ” is not 
defined. The Judicial Committee in Pakala R'‘arqyana v. R. has defined the said 
expression thus ; 

“ A confession is a statement made by an accused which must either admit in terms of the offence, 
or at any rate substantially all the facts which constitute the offence. ” 

A scrutiny of the provisions of sections 17 to 30 of the Evidence Act discloses, as 
one learned author puts it, that statement is a genus, admission is the species and 
confession is the sub-species. Shortly stated, a confession is a statement made by 
an accused admitting his guilt. What does the expression “ statement ” mean ? 
The dictionary meaning of the word “ statement ” is “ the act of stating, reciting 
or presenting verbally or on paper.” The term “ statement ”, therefore, includes 
boffi oral and written statements. Is it also a necessary ingredient of the term that 
it shah, be communicated to another? The dictionary meaning of the term does 
not warrant any such extension ; nor the reason of the rule underlying the doctrine 
of admission or confession demands it. Admissions and confessions are exceptions 
to tlie hearsay rule. The Evidence Act places them in the category of relevant 
evidence, presumably on the ground that, as they are declarations against the 
interest of the person making them, they are probably true. The probative value 
of an admission or a confession does not depend upon its communication to another, 
though, just like any other piece of evidence, it can be admitted in evidence only 
on proof. This proof in the case of oral admission or confession can be offered only 
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by witnesses who heard the adnussion or confession, as Uic ease may be The 
following illustration pertaining to a written confession brings out the said idea 
A kills B , enters m his diary that he had killed him, puts it in his drawer and 
absconds When he places ms act on record, he does not commumcatc to another , 
indeed ,hc docs not have any intention ofcommumcatmg it to a third party E%cn 
so, at the trial the said statement of the accused can certainly be proved as a confession 
made by him If that be so in the case of a statement in writing, there cannot be 
any diffcrcrvcc in principle in the case of an oral statement Ikith must stand on 
the same footing Tins aspect of the doctnne of confession rccen ed some treatment 
from well known authors on evidence, like Taylor, Best and Plupson In ‘ A 
Treati'c on the I^w of Evndcnce” by Taylor, llth Edition, Vol I, the following 
statement appears at page 596 

yVbat the accused hss beoi overheard muttenns to hinsclf, or saying to his wife or to any oiher 
person w cojifidenec will be receivable m evidence 

In “ The Principles of the Law of Evidence *’ by W M Best, 12di Edition at 
page 454, it is stated mudi to the same effect thus , 

‘'tVords addressed to others and wniing are no doubt the most usual forms but words uttered 
in sohloquy teem equally receivable 

We also find the following passage in ‘ Plupson on Evidence," 7tli Edition, at page 
262 

* A statement ch the pnioner had been overheard muiien^ig to Jumself if otherwise than 
in his sleep is adaussiblc against him if independently prosed 

Tliese passages establish that commumcation to another is not a necessary ingredient 
of the concept of ‘ confession" In this conicsit a decision of this Court inJJhgildl 
ChuntMPand}(iv TheSlaie of may usefully be referred to There the 

question wa> whcUier a former sutement made by a witness wiihm Uic meaning of 
section 157 of the Evidence Act should have been communicated to another before 
It could ^ used to corroborate the testimony of another witness This Court, 
after considering the relevant provisions of the Ev idence Act and the case law on 
the subject came to the conclusion tliat the word “ statement " used in section 157 
meant only *‘ something tliat is stated " and the clement of communication was not 
necessary before " something that is swted " became a statement under that section. 
If, as we have said, statement » the genus and confession is only a sub-species of 
that genus we do not sec any reason why the statement implied in the confession 
should be given a different meaning We, dicreforc, hold that a statement, wheilier 
commuiucated or not, admitting guilt is a confession of guilt 

But, there is a clear dutinction between the admissibility of an evidence and 
the weight to be attached to it A confessional soliloquy is a direct piece of evidence 
It may be an expression of conflict of emotion, a consaous effort to stifle the pncled 
consocncc , an argument to find excuses or justification for his act , or a pcnitert 
or remorseful act of exaggeration oflus part in the enme The tone may be soft and 
low , the words may he confiisccf , they may be capable of conflicting interpretations 
depending on witnesses, whether tliey are biased or honest, intelligent or Ignorant, 
imaginaUve or prosaic, as the case may be Generally they are muttenngs of* 
confused mind Before such evidence can be accepted, it must be established bv 
cogent evidence what were the exact words used by the accused Even if so much 
was esublished, prudence and justice demand that such evidence cannot be mad- 
the sole ground of conviction. It may be used only as a corroborative piece of 
evidence 

TV circuimtanccs found by the High Court, which we have stated carl er. 
lead to th- only conduiion that th- accused must have committed tlic murd«’ 
Jso oth-r reasonable hypoth-su was or could be suggested 

Tunh'T. m Uiis case, as we have noticed earlier, P \Ns II. 13 and 15 depos''^ 
that they clearly heard the accused say when he opened the door of tlie house ard 
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came out at 6 O’clock in the morning of the fateful day that he had “ finished 
Sunderpatti, his daughter-in-law, and thereby finished the daily quarrels.” We 
hold that this extra-judicial confession is relevant evidence: it -certainly corroborates 
tlie circumstantial evidence adduced in the case. 

In the result, wc agree with tlie conclusion arrived at by the High Court both 
in regard to the conviction and tire sentence. The appeal fails and is dimsissed. 

K.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, J. C. Shah and R. S. Bachawat, JJ. 

State of Madras Appellant* 

V. 

Kunnakudi Melamatam alias Annathana Matam 

and another . . Respondents. 

Madras Hindu Religious and Charitable Endowments Act (XIJC of 1951), sections 62, 93, 103 (i) — Institu- 
tion held to be not a Math under the Madras Act II o/'1927 — Finality of the decision — Claim for contribution and 
audit fees on the basis that it was a Math — R'ot sustainable under Madras Act II of 1927 — Injunction to restrain 
levy of contribution under Act XIX of 1951 — Qjiestion cannot be entertained in a sail not instituted under section 
62 of the Act of 1951 — Section 103 (1) of Actof 1951 — No continuance of levy was alleged under the Act of 1927 
— Estoppel — Institution is one outside the Act of 1927 — Act of Head of institution — Not to affect the position of 
the Institution. 

The institution in question had been held to be not a Math as dehned under the Madras Act II 
of 1927 and thus was outside the purview of the Act. The present suit filed by the Head of the institu" 
tion, in 1951, was a composite suit, claiming two different reliefs, namely (1) an injunction restrain* 
f ing the levy of contribution and audit fees under Act II of 1927 and (2) an injunction restraining the 
levy of contributions and audit fees under Act XIX of 1951. The High Court held that the institu- 
tion was not a Math within the meaning of the Act XIX of 1951. The State appealed. 

Held, 

One of the disputes in the suit, whether the institution is a religious institution tvithin the mean- 
ing of Act XIX of 1951 specific provision is made in sections 57, 61 and 62 for determination by the 
specified authorities and eventually by a suit under section 62. The present suit is not brought under 
or in conformity with section 62 and consequently, in so far as the suit claimed the relief of injunction 
restraining the levy of contribution and audit fees imder the Act XIX of 1951, it is barred by section 
93 of the Act. The decision of the Board in 1932 under Act of 1927 was final for the purpose of that 
Act, but it is not final for purposes of the Act XIX of 1951. 

The decision of the Board imder section 84 (1) of the Act of 1927 holding that the institution was 
outside the purview of the Act, bad become final in the absence of any application made to the Court 
to set aside that decision under section 84 (2). The claim for injunction restraining the levy of con- 
tribution and audit fees under the Act of 1927 has to be upheld. Under section 103 (i) of the Act of 
1951, contribution not legally payable under the Act of 1927 cannot be made enforceable under the 
Act of 1951. 

The Board could not levy contribution from an institution which was not a Math under the Act * 
°f 1927 having regard to the finality of the decision under section 84. Estoppel could not confer on 
the Board a power which it did not otherwise possess under the Act. The Institution is not 
estopped by any act or conduct of the Head from contending that it is not a Math ivithin the mean- 
ing of the Act of 1927. 

Appeal by Special Leave from the Judgement and Order dated 7th January, 
I960, of the Madras High Court in Second Appeal No. 1165 of 1955. 

A. Ranganadham Chetty, Senior Advocate, (A. V. Rangam, Advocate, with him) i 
for Appellant. 

A. V. Viswanalhan Sastri, Senior Advocate, (T. K. Sundararaman, Advocate, with 
kim), for Respondent No. 1. 


* C.A. Ho. 445 of 1963. 


17th February, 1965. 
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The Judgment of the Court ivas delivered by 

Bachaiiat, J — ^The institution popularly knov.'n as Kunnakudi Mclamalam 
a/KU Annathana Matamwas founded more than 80 years ago by Sn La Sri Maunan 
andaswami, with the object of feeding and rendering relief to poor pilgrims xisiung 
Kunnakudi 'Die institution was managed by Maunanandaswami dunng his life 
time and thereafter by his successors, Annamalai, Nit) anandaswami, Pooranananda 
and Ganapathiswamiga! By his will dated 12ih December, 1935, Ganapathi 
swamigal named Muthuramalingam and Nityanandasv^'ami (II) as his successors 
Muthuramalmgara now claims to be the sole de facto and dejurt trustee of tlic insti 
tution There arc four Samadkis inside the Matam premises A Lingam is said 
to be over the Somadhi of the founder, and there arc idols of Mnayagar on cither side 
of Safnaihi There is an idol of a Aundi over another Samadhi 

The Madras Hindu Religious Endowments Act, 1926 (Madras Act II of 
1927) came into force on 8lh February, 1927 Section 9 (7) ofthe Act defines' Math’ 
as follows 

Math 'means an iwtmition for the promot on ofthe H ndu rel gum presided over by a retwn 
whose duty is to engage himself in ipintual service or who excrciso or cUimj to csceiene tpiritual head 
ship over a body ofdiseiplca and succession to whose oflicc desohet m accordance stiih the direct etj 
ofthe founder ohhe institution or is regulated by usage , and includes placv of fel gious worship oiher 
than a temple or places of rel gious instruction which are appurtenant to such institution 

Section 84 of the Act read thus 

8t (1) Ifanydupute arises as to whether annul tution IS a math or tempt as defined in tbi 
Act or wheth^ a temple u an excepted temple such dispute shall be decided by the Eoard 

(2) Any person afTeeted by adeeis on under sub-irtiion (I) may within one year, apply to tie 
Court to modify or set as de such deeuion , but subject to the rcsuJi of such applieaiien, Ibe meref 
the Board shall be fmaL 

A question having aruen whether the institution is a Maih or a temple as defined 
in the Act, Sn Ganapathiswamigal, the then head of the institution, preferred a 
petition dated 6th October, 1931 to the Board of Commissioner for Hindu Rchziout 
Endowments praying for a declaration that the institution was not a Math as defined 
m the Act, and was outside the purview of the Act After enquiry, the Board byiti 
order dated I2th February, 1932, held tliat th" institution was outside the punicvr 
of the Act The Board held that Sonadha of this type could not come under the 
operation of the Act and the feeding of the pilgnms was not connected with service 
in any religious institution Shortly thereafter, Sn Ganapathiswamigal execut'd 
a will dated 12th December, 193a, whereby he appointed bis successors Under 
tins will, he chargctl hii successors to manage and look after the properties of the 
institution and d^irccted that they sliall * carry on, as is done at present, tlie I ^ 
Adiceita Gnana Vicharana, ihall read the gnana Sastras and shall also teach tjie d J 
aples” He also directed his successors to perfonn certain AbisJukamj and 
C«Tir6cw;<u, to mamtam the disctplcs and to offer food profusely by way of alms to the 
good and respectable people and the Sadhai 

On I3th November, 1919, Muiburamahng-im filed a petition before the Beard 
asbng the Board to take steps for safeguarding the properties of the institution. 
Subsequently, he filed other petitions requesting the Board to protect the propertits 
of the institution and lo removx Nityanandaswami (II) from ns trusteeship fbert 
after, tlic Board appears to have proceeded on die fooling tliat the insUtution u a 
Metam withm the purvnew of the Act The Board fixed the annual income of die 
inslitulion at Rj 11 800, and served the institution ncticci ofas’cijment for fejn 
1356 1337, 1350 and 1339 !ev7ingcontnbutwns at Rs 351 per fash and audit fe« 
atRs 177 per fash Muthuramalingam filed petitions l>eforc tlie Board chaUecS 
ing the assessment and also praying for tune to make the payments 

JDn I7th March 19 j 1, the institution represented by Mtithuramahmi^m fiW a 
«iit impleading the Midrai Hindu Religious Endowments Board and Nityananii 
tvrami (Iiy as defendants and praying for an order of injunction, restraining the Board 
frmn levynngany contribution tindersecUons G9 and 70 of the Act, on the allegalf* 
thatdi-uBtifufion was outside the purview of liie Act and the levy was otficrwjc 
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illegal. During the pendency of tlie suit, on sStli August, 1951, the Madras Hindu 
Religious and Charitable Endowments Act, 1951 (Madras Act XIX of 1951) came 
into force. Section 103 (i) of Act XTX of 1951 provided that all suits pending against 
the Board under the provisions of Act TI of 1927 might be continued against the 
Commissioner of the Hindu Religious Endowments appointed under Act II of 1927. 
Accordingly, on or about gotlt November, 1951, tlic plaint was amended by implead- 
ing the Commissioner as the third defendant. The prayer portion of the plaint was 
also amended by inserting a claim of injunction restraining tltc third defendant from 
levying any contribution under Act XIX of 1951. On 30th January, 1954, the 
District Munsif, Manamadurai dismissed the suit mainly on the ground that the 
plaintiff by his own conduct having invited the third defendant to interfere with the 
administration of the institution was disentitled to tlie discretionary relief of injunction 
The Subordinate Judge, Swaganga reversed the judgment of the trial Court, and 
decreed the suit, holding that, as the order of the Board dated i2t]t February, 1932, 
had become final, the Board under Act II of 1927 and the Commissioner under 
Act XIX of 1951 could not proceed against the institution under those Acts at all, 
and could not levy the contributions and the audit fees from the plaintiff. On further 
appeal, the Madras High Court by its order dated iith August, 1958, held that 
in view of changed circumstances the Board could go behind its previous decision 
dated 12th February, 1932, and called for a finding from the Subordinate Judge of 
Sivaganga on the question rvhether the institution was Matli. By his order dated 
29th November, 1958, the Subordinate Judge, Sivaganga recorded the finding that 
the institution is not a Math as defined in Act II of 1927 or in section 6 (10) of Act 
XIX of 1951. On further hearing of the appeal on 7th January, i960, the High 
Court accepted the findings offact recorded by the Subordinate Judge, and held that 
the institution was not a Math within the meaning of section 6 (10) of Act XIX of 
1951, and on this finding, dismissed the appeal but at the same time, directed that a 
scheme should be framed under section 92 of the Code of Civil Procedure for the 
proper administration of the truk, and a copy of the judgment be forwarded to the 
Advocate-General for necessary action. The State of Madras represented by the 
Commissioner now appeals to this Court by Special Leave. 

In this appeal, it is conceded on behalf of all the appearing parties that the 
directions of the High Court ivith regard to the framing of a scheme are misconceived, 
and must be set aside. In the Courts below a contention tliat sections 76 (i) and 
76 (2) of Act XIX of 1951 were ultra vires was raised, but that contention is no longer 
pressed. 

In the judgment of the High Court dated 7th January, i960, the reasons for 
holding that the institution is not a Math within the meaning of section 6 (10) of 
the Act are given thus : 

“ First of all, there are no properties attached to this institution as such ; secondly there is no 
college for propaganda of Hindu Religion. But sadhus meet there and are given facilities for the calm 
and peaceful performance of their religious practices and acts. Thirdly, the head of the institution is 
not engaging himself in imparting any religious instructions or rendering spiritual services. Fourthly, 
there is no initiation of sishyas as monks and no upadesam is_ given to lay disciples initiating them into 
the mysteries of the particular cult. Fifthly, there is no continuity in the spiritual head in the sense 
that there is no automatic self-regulating mechanism for the devolution of the office. Therefore these 
five clinclring circumstances show that it is not a mutt within the meaning of section 6 (10) of the Act. ” 

Curiously, in recording this finding the High Court did not take into account the 
relevant recitals and statemept in the will of Ganapathisivamigal dated 
i2thDecember, 1935, which have a material bearing on the question whether the 
institution is a Alath. Elaborate arguments'^ivere advanced before us on the ques- 
tion whether the institution is a Math within the meaning of Act II of 1927 _ and 
Act XIX of 1 95 1 . In view of our conclusions on other points, we think that it is not 
open to us to decide in this appeal whether the institution is a Math within the 
meaning of those Acts, and the point must be left open. 

The suit, as it stands now, is a composite suit, claiming two different reliefs j 
namely, (i) an injunction restraining the levy of contributions and audit fees under 
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Act II of 1027, and (2) an injunction restraining die le\'>’ of contributions and audit 
fees under Act XIX of 1951. The hco reliefs must be considered separately. 

We shall consider firstly the claim of injunction restraining the lcs7 ofeontri- 
butions and audit fees under Act XIX of 1951. Section 6 fio) of this Act dcfintd 
Math thus : 

“ ‘ Ruth ’ means a Hindu religious irstitutSm loih properties attached thereto and presided ever 
by a person whose duty »l is 10 wgagt himsclt mimpaKmg religious instn^Uon or rendentig ipintual 
service to a body ofdisciples or who exercises or claims to exercise spin tual headship over such a body, 
and includes placesofreligious wonhipor instruction which arc appurtenant to the instituiicji 

Section 6 (15) of the Act defined ** religious institution” as meaning a math, temple 
or specific endowments. Section 57 of the Act provided : 

“ Subject to the rights ol luit or ay^ieal hereinafter provided, the Deputy Conmusioner ihafl 
have power to inquire into and deade the following disputes and matieis . 

Under section fit of the Act, an appeal lay to the Commissioner from the order of 
the Deputy Commissioner, and under section 62 of the Act, any party aggrehed by 
the order of the Cennmusioner might within ninety days of the order institute a 
suit in the Court against the order. Section 93 of the Act read : 

“No suit or other legal proceeding in respect of the administration or management ef» 
religious institution oranyothermauerordiaputefordeteminingordcading which provision u 
madeinthis AetihallbeinsttiutedinanyCourtoflaw.exceptunder.andin conformity with, Ine 
provuiossofthu Act *’ 

How, one of the disputes in this suit ss whether the institution is a religious insti* 
tution within the meaning of Act XIX of 1951. Specific provision is made in scctlcmi 
57, fir and 62 of the Act for determination of diat dispute by the Deputy Coxmnis- 
sioner, the Commissioner and es'entually by a suit instituted in a Court under section 
Ca. The present suit u not brought under or in conformity with section fia and 
eonsequenUy, in so far as the suit claims the relief of injunction restraining the levy 
of contribution and audit fees under Act XIX of 1951, it is barred by section 93 
of the Act. The decision of the Board dated 12th February, 1932, was given under 
Act II of 1927 and was final for purposes of that Act but it is not Anal for 
purposes of Act XIX of 1 95 1 . 

We shall next consider the claim of injunction restraining the levy of contri- 
bution and audit fees under Act IT of 1927. By its order dated 12th February, 
1932, the Board had decided that the institution was outside the purview of Act 11 
011927, That decision Was given under section C4 (i) of the Act, No application 
was made to the Court to modify or set aside the decision in accordance witit section 
84 (2h Consequently by the express words of section 84 (2), the decision of the 
Board became final, and for purposes of Act Ilof 1927, the corrcctncssof the decision 
is not now open to challenge on the ground that it is erroneous. But Mr. Chetty 
argued that the decision, though binding on the institution, is not binding on the 
Board. We cannot accept this contention The decision is final and binding on 
theBo^dalsoforpurposeiorActIlofi927. Mr Chetty argued secondly that in 
of sections 13 and 15 of the Madras General Clauses Act (Madras Act I of 1891) 
the Board could_ decide the question svhether the plaintllT 11 a religious institution 
as often as occasions arose, and its power was not exhausted by the decision given on 
I2ih February, 1932. This aigumcnt is mi s conceived The sections relied upon do 
not authorise revocation or annulment of a decision, which lias become final. 
Mr. Chetty next contended that the character of thclnstltution was ciiangcd by die wiU 
of Ganapaduswamlgal, dated I2lh December, 1935, and consequently, the decision 
dated 12th February, 1932, ceased Kv be binding under Act 11 of 1927. This con- 
tenuon must al» be rejected Ganapatliiswanugal had no poster to change the 
character of the institution, and, as a matter of fact, he did not purport to do so b)' 
his vfiU. Mr. Chetty next contended that by making the assessment of the contn* 
Imtiom tmder section 70 of the Act, the Board gave a decision under section 84 (i) 
yiat the institution was a Math as defined in die Act, and that decision has become 
final under semton 84 (2). There is no substance in this contention. *1116 ord^f of 
assessment is not produced It is not shown that any dispute dico arose whciiier the 
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institution -^Nras a Math as defined in the Act, or that the Board decided that dispute 
by its order of assessment. 

Mr. Chetty argued that by reason of section 103 (i) of Act XIX of 1951, al^ 
contributions under Act II of 1927 are payable under Act XIX of 1951 and the assess- 
ment and demand in respect of those contributions are enforceable under the latter 
Act and consequently the suit challenging such assessment and demand is barred 
by section 93 of Act XIX of 1951. There is no substance in this contention. As 
the institution was not a Math within the meaning of Act II of 1927 in view of the 
final decision of the Board dated 12th February, 1932, the contributions demanded 
under Act II of 1927 were not legally payable to the Board under that Act. Conse- 
quently, those contributions were not payable under Act XIX of 1 95 1 , and the assess- 
ment and demand in respect tliereof were not enforceable under the' latter Act by 
reason of section 103 (i) thereof. Section 93 of Act XIX of 1951 did not bar a suit 
pending on the date of commencement of the Act claiming an injunction restraining 
tlie levy of contributions and audit fees under Act II of 1927 on the ground that the 
institution was outside the purview of Act II of 1927. 

Mr. Chetty lastly contended that in view of tlie conduct of Muthuramalingam 
asking the Board to interfere with the management of the institution on the ground 
that it is a Math, the plaintiff is estopped from asserting that it is not a Math within 
the purview of Act II of 1927. This contention must be rejected. The Board 
could not'levy contribution from an institution which was not a Matli under Act 
II of 1927 having regard to the final decision of the Board dated i2thFebruary, 1932. 
Estoppel could not confer on the Board a power which it did not otherwise possess 
under the Act. Morevoer, it is not shown thatbyreson of the acts of Muthurama- 
lingam, the Board came to believe that the institution ^vas a Math and to act upon 
such belief. The plaintiff is not estopped by any act or conduct of Muthurama- 
lingam from contending that is it not a Math within the meaning of Act II of 1927. 

Tlie result is that the appeal is partly allowed, the suit is decreed in so far it 
claims injunction restraining the levy of contributions from the plaintiff under sec- 
tions 69 andyo of Madras Act II of 1927 andtfrom taking any coercive steps in pursu- 
ance of any demands against the plaintififf under Act II of 19275 die suit is 
dismissed, in so far as it claims injunction restraining the levy of contributions and 
taking any coercive steps in respect of demands against the plaintiff under Madras 
Act XIX of 1951. The success being divided, we direct that the parties will pay 
and bear their own costs throughout, in this Court and in the Courts below. 

V.S. Appeal allowed in part. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — K. Subba Rao, Raghubar Dayal, J. R. Mudholkar, R. S. Bacha- 
WAT and V. Ramaswami, JJ. 

Amireddi Raja C opala Rao and others • • Appellants* 


Amireddi Sitharamamma and others • • Respondents. 

Hindu Law— Brahmin woman whose husband was alive becoming concubine of sudra and having 
Aim— AvaruddhaStree entitledlo maintenance out of paramours estate for h-rself and her children, Bigli to 
maintenance if destroyed by Hindu Adoptions and Maintenance Act {LXXVHI of 1956) coming into force during 


pendency of appeal against decree giving maintenance. 

Under the Hindu Law as it stood in 1948 (when the paramour died in the instont case) a mamed 
woman -who left her husband and lived with her paramour as his permanent y ^ ^ . 

claim the status of an Avaruddha Stree by remaining faithful to her paramour 
was adulterous and was entitled to maintenance from the estate of the paramour 
ed her sexual fidelity to him. Akku Prahthad or. Ganesh Pralhad, 

A Swairini apd other adultress kept in concubinage could claim the status of an Avaruddha Stree. ^he 
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conn«ti<mv.i* no doubt immoral, butconcubinageiiselftiimnioral yttil Vs-airrtOgnn«d bylaw 
for the purpose of founding » claim for mainlcjiance by her and her illegi tunaie sons The parajnour 
may be puiushable for the offence of adultery, but the copfubinc is rot pumsl able as abeiior of iLe 
offence ;\'hetheT or not a Ptelilom mamage wa* wild under the old Hindu law a claim for maw* 
tenance by an Acemddha Strte cannot be defeated oit the groimd that she was a Brahmin aril Ifl 
paramour wax a SaJra 

In the instant case theparamour died «n 1W8 Smtwai insUtuted by the concubmein Decenber 
l&19and decreed ml9o4 TheHinduAdoptionandMa«nlenanceAct(19aO)cameintororeedunflj 
the pendency of the appeal against the decree On the question whether the right to mainteiiarce 
decreed tn favour rf the concubine was taVen away by the Act 

IleL} Sections 21 and 22 read with section 4 of the Act do not destroy or affect any rghi of 
maintenance out of the estate of a deceased Hindu soled on his death before the ccmmenceinfnt of 
the Act under the Hindu Law in force at il e time of his death 

Decision of the High Court in (i960) 2 AnWn 352 (FB) affirmed 
Appeal from the Judgment and Decree dated 22nd July, i960, of the Andhra 
Pradcjh High Court in Appeal Suit Ko 709 of 1954 • 

A Ranginadhitm Cketly, Senior Advocate {Aftss A Veducali and A V Rangen, 
Advocates, with him), for Appellants 

Af S K. Seutn and A/ S Katasimkan, Advocates, for Respondent 
The Judgment of the Court was delivered by 

Bathavcil, J —The first respondent, ScetharamatnTna, is a Brahmin woman 
She was married to one Ramaknshoay'a During the lifetime of her husband she 
b<cameiheconcubineofoneLmga)7a,a^a(frtfbycaste From 1938 until the death 
orLinga>7a in Febniary, 1948 she was the permanently kept concubine of Lingavya 
and lived with him During this period and thereafter, slie preserved s«ual fidelity 
to Lingayya The second third and fourth respondents are Uie sons ofthcfint 
respondent by Lingayya The husband of die first respondent is still alive The 
appellants are the brothers and brotbers’ sons of tjngay;^ Lingayya was separate 
tn estate from his brother and brothers’ sons The parties are residents of Choragudi 
Baptala now tn Andhra Pradeshand governed by the Mitakshara school of Hindu law 
In the plaint, as originally filed, the respondents claimed lliat they were exclusively 
entitled to the estate left by Lingayya The Su^rdmate Judge and the High Drurt 
found that as the first respondent was and continued to be a married woman 
she lived with Lingayya and bore him children the was not the lawfully wedded 
wife of L:ngay>a and the children bom of the union were not his legitimate sons, 
nor were they Dastputras and as such entitled to his properties The suit was origmall) 
dismissed by the Subordinate Judge, but on appeal, the High Court gave the res- 
pondents leave to amend the plaint by making suitable averments for the award of 
maintenance, and remanded the suit for trial on the question of maintenance At 
die subsequent trial on the amended plaint, die Subordinate Judge decreed die res- 
pondents* claim for maintenance and consequential reliefs and awarded to them 
maintenance dunng their lifetime Out of the estate ofLingayya The SubordinaK 
Judge passed his decree on 20di September, 105.4 Dunng the pendency of 
the appeal preferred by the appellants before the High Court the Hindu Adoptions 
«snd hlainlenancc Act of 195G (liereinafier rclerrcd to as the Act) came into 
The main controvenies in the appeal before the High Court were (i) whether m* 

E rovmons of the Act arc retrospective , and (a) vshether a married woman who left 
hmband and lived wuh another as lus permanently kept mutress could be 
Ttgarded as an AreruJdha Strre In view of the importance of these questions, ih® 
referred to a Full Bench erf" Uie){igh Court On the first question, the 
Iligh Court held that the relevant provmons of the Act applied only to the estates 
of Hindus d>nng afier the cornmenccmcnt of the Act, and that the right of the res- 
pondents to maintenance during their lifetime under the 1 jndu law in force at the 
lime of ihe death of Ijngayj-a was not affected by the Act On the second question, 
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th e High Court held that the first respondent was an Avmtddha Stree of Lingayya 
and w'as entitled to maintenanee from his estate, though her husband was alive 
an d the conneetion with Lingayya was adulterous. The High Court agreed with 
the Subordinate Judge ^s'itl^ regard to quantum of maintenance. 


On behalf of the appellants, it is contended that the respondents are not entitled 
to claim any maintenance from the estate of Lingayya under the Hindu law as it 
stood prior to the commencement of the Act, because {a) the first respondent is not a 
Dasi and tlie second, third and fourdi respondents are not Dasiputras of Lingayya, 
and tlris point is concluded by the previous judgment of the High Court, which has 
now become final between the parties ; {b) the husband of the first respondent was 
and is still alive, and the connection of the first respondent with Lingayya was adul- 
terous during the period of her intimacy with Lingayj’-a and while she bore him 
children ; (c) tlie first respondent being a brahmin adulteress and Lingayya being 
a Sudra, the connection was Pratdoma and illegal. 


Now under the Hindu la^v as it stood before the commencement of the Act, the 
claim of a Dasipulra or the son of a Dasi, that is, a Hindu concubine in th“ continuous 
and exclusive keeping of the father rested on the express texts of the Mitakshara, 
Ch. I,S. 12, V. 1,2 and 3. In the case otSudras, the Dasipulra was entitled to a share 
of the inheritance, and this share was given to him not merely in lieu of maintenance 
but in recognition of his status as a son, see Gur Pf drain Das and another v. Gur Tahal 
Das and others^. But tire illegitimate son of a Sudra by his concubine was not entitled 
to a share of the inheritance if he were the offspring of an incestuous connection, 
see Dalti Parisi Mayudu v. Dalli Bangani Jpayudu^, or if at the time of his conception, 
the connection was adulterous, see Rahi and others v. Govind Valad Teja^, Narayan 
Bharthi v. Laving Bharthi and others^, Takaram v. Dinkar^. Such an illegitimate son 
could not claim the status of a member of his father’s family and could not get a 
share of the inheritance as a Dasipulra under the express texts of the Mitakshara. 
For this reason, the previous judgment of the High Court rightly held that the second, 
third and fourth respondents were not Dasipulra of Lingayya, and could not claim 
the inheritance. But the point whether they are entitled to maintenance out of the 
estate of Lingayya is not concluded by the previous judgment. It is well recognised 
that independently of the express texts of the Mitakshara, Ch. I, S. 12, V. 3, the 
illegitimate son of a Sudra ’ivas entitled to maintenance out of his father’s estate 
though his mother was not a Dasi in the strict sense and though he was the result of 
a causal or adulterous intercourse. It was not essential to his title to maintenance 
that he shordd have been born in the house of his father or of a coneubine possessing 
the peculiar status therein, see Mulluswanvj/ Jagavera Tettappa Pfaicker v. Veiwaleswara 
Tettayya^. The illegitimate son of a Sudra was entitled to maintenance out of his 
father’s estate, though at the time of his conception his mother was a married woman, 
her husband was alive and her connection wnth the putative father was adulterous, 
see Rahi v. Govind^, Viraramuthi Udayan v. SingaraveluJ, Subramania Pludaly v. Valu . 
According to the Mitakshara school of law, the illegitimate son of a Sudra was enhtled 
to maintenance from his father’s estate during his lifetime. Under the Hindu Law, 
as it stood prior to the commencement of the Act, the lirst^ second and 
respondents were, therefore entitled to maintenance during their lifetime, out ol the 
estate of Lingayya. 


The claim of an Avaruddha Stree or woman kept in concubinage for maintenance 
for her lifetime against the estate of her parainour nested on the express tm of a 
Mitakshara Ch. 2, S. i. Vs. 27 and 28 read with V. 7. In Bai P^agubai v. Bat Monghi- 
baP, where’the mm and the woman were Hindus and the paramour ivas governed 
by the law of the Mayuka, Lord Darling said : 


1. (1952) S CJ. 305 : (1952) 2 M.L J. 251 

1952 SCR. 869, 875. 

2. (1869) 4M.HCR. 204. 

3. (1875) I.L R. 1 Bom. 97. 

4. (1878) I.L.R. 2 Bom. 140. 

5. (1931) 33 Bom.L.R. 289, 

S CJ— 24 
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‘ prOMdiTS concubinage be pennanent tmt 1 the death of the paramoui andiesualWe 
1 ly to him be presen-ed the right to maintenance i» cstabluhed , altl ough tie corcubire be t« 
k^t in the truly house of the deceased 

The law of the Mitakshara is in agreement with the law of tlic MajTika on this point 
In the instant case the first respondent being continuously and ccclusiscly m the 
keepingoflangayya until his death for about lo years the concubinage has been found 
to be permanent She observed sccual fidelity to Lingay>'a during his lifetime and 
after his death has continued to preserve her qualified cliastity In Akku PralhaJ v 
Conesh PralJuid^ a Full Bench of the Bombay High Court held that a married 
woman who left Iicr husband and lived with her paramour as his permanently i fpt 
mistress couM claim the status of an Acamddha Strie by remaining faitlifiiJ to her 
paramour though the cotvueetioa was aduUetous atvdwat entitled to maiatcnance 
from the estate of the paramour so long as she preserved her sexual fidelity to him 
This Full Bench deasion overruled ihedecisionin/lnanifi/d/ Bkagehandv ChandrahaA, 
and followed the earlier decisions in hhemknt \ Umtashankar*, ' 

Lakshmawa* The decision in Akku Pralhad v Gaiusk Pralhad^, has been subject 
of strong criticism m Mayne s Hindu Law and Usage iithEdn Article 683 page 
8iC,edited by Sri Ghandrashekhara Aiyar and in a learned Article in Chinna Mahali 
Mudalt V yianjappa Gaundan* but the Full Bench of the Andhra Pradesh High Court 
in the instant case found themselves in complete agreement vrith the Bombay dea 
lion We are of the opinion that the Bombay decision lays dovv n the correct 
law 

Acanddha Slrtt as understood by Vijananesvrara, includes a Swainnt or aduttcrcs 
kept m concubinage Uhile dealing with the assets of a deceased Hindu not 
Itaole to partition Mitakshara Ch I, S V 22, he says, Svrainni and others 
who are AearudJha by the father, though even m number, should not be divided 
among the sons Colebrook s translation of tlie passage is as follows * But 
women (adulteresses and others) kept in concubinage by the father must not be 
shared by the sons, though equal in number ’ In his commentary on Ywnavalkja 1 
Verse aqo in ijtzahara Adhj^a Chapter 24 on Slree San^ra/iana, \^antsvrara 
citing Slanu explains Swamm as a woman who abandons her own husband and 
goes to another man of her own Verna out of love for him Thus a Swvnni and 
other adulteress kept m concubinage could claim the status of an Acanddhu Situ 
The connection was no doubt immoral, but concubinage itself is immoral , yef 
It was recognised by lavr for the purpose of founding a claim Ibr maintenance b> hft 
and her illegitimate sons Tlie paramour may be punishable for the ofTcnce of 
adultery, but Uic concubine is not punishable as abettor of the offence 

A concubine vras not disqualified from claiming maintenance by reason o 
the fact that she was a bralimin The claim of a concubine vrho vtas a respectable 
vToman of the brahmm caste and her illegitimate son for maintenance was allowed 

in liargoviitd J^uart V Dharcm Stngh* Iko doubt, a Pratifoma connection is denounced 

by the Smriti writers and the Commentators, and before the Hindu Marriage* 
\alidity Act 1949 (XXI of 1949) Preliloma marriages between a sudra imU 
and a brahmin female were declared invalid in JJei AoiAi v ^mnados' and Jt 
PamihandtS Doddeppa v Ilanamnal Dodnaik* but even those cases recognise that 
a bralimin concubine in the exclusive and continuous keeping of a sudra until 
his death was entitled to claim maintenance ^Vc express no opinion on the question 
vrhether a Pralilcma marriage was valid under die old Hindu law but we arc satisfied 
that the claim of the respondents for maintenance cannot be defeated on the ground 
that the first respondent was a brahmin and her paramour was a ridra 

^Ye are satisfied that the respondents vrerc entitled to maintenance during 
llieir lives oat of the estate of Lingayya under the Hindu law as it stood in 191 ® 
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when Lingayya died, in December, 1949, when the suit was instituted and also 
in I954, t^’hcn the suit was decreed by the Subordinate Judge. The question is 
whether this right h taken atvay by tlie Hindu Adoptions and Maintenance Act, 
19565 which came into force during tlie pendency of the appeal to the High Court, 
The Act is intended to amend and codify the law relating to adoptions and main- 
tenance among Hindus. Section 4 of the Act is as follows : 

“ 4. Save as othenvise expressly provided in this Act,- — 

(a) any text, rule or interpretation of Hindu law or any custom or usage as part of that law in 
force immediately before the commencement of this Act shall cease to have efect with respect to any 
matter for which provision is made in this Act ; 

(b) any other law in force immediately before the commencement of this Act shall cease to 
apply to Hindus in so far as it is inconsistent with any of the provisions contained in this Act. ” 

Section 21 define? “ dependants ” as meaning certain relatives of the deceased, and 
under sub-clause (viii), includes “ his or her minor illegitimate son, so long as he 
remains a minor”. A concubines is not one of the persons ivithin the definition 
of “ dependants ” given in section 21, and an illegitimate son is not a dependant 
when he ceases to be a minor. Section 22 reads thus: 

“_22._ (1) Subject to the provisions of sub-section (2), the heirs of a deceased Hindu are bound 
to maintain the dependents of the deceased out of the estate inherited by them from the deceased. 

(2) AVhere a dependent has not obtained, by testamentary or intestate succession, any share 
in the estate of a Hindu dying after the commencement of this Act, the dependant shall be entitled, 
subject to the provisions of this Act, to maintenance from those irho tale the estate. 

(3) The liability of each of the persons who takes the estate shall be in proportion to the value 
of the share or part of the estate taken by him or her. 

(4) Notwthstanding anything contained in sub-section (2) or sub-section (3), no person who 
is himself or herself a dependent shall be liable to contribute to the maintenance of the others, if he or 
she has obtained a share or part the value of which is, or would, if the liability to contribute were 
enforced, become less than what would be aivardcd to him or her by uay of maintenance under 
thk Act. ” 


Sub-section (i) of section 22 imposes upon the heirs of a deceased Hindu the liability 
to maintain the dependants of the deceased defined in section 21 out of the estate 
inherited by them from the deceased, but this liability is subject to the provisions 
of sub-section (2), under which only a dependant who has not obtained by 
testamentary or intestate succession, any share in tlie estate of a Hindu dying after 
the commencement of the Act is entitled, subject to the provisions of the Act, to 
maintenance. Specific provisions is thus made in section 22 with regard to main- 
tenance of the dependants defined in section 21 out of the estate of the deceased 
Hindu, and in view of section 4, the Hindu law in force immediately befreo the 
commencement of the Act ceases to have effect after the commencement _ of the 
Act with respect to matters for which provision is so made. In terms sections 2 1 
and 22 are prospective. Where the Act is intended to be retrospective,^ it expressly 
says so. Thus, section 18 provides for maintenance of a Hindu wife, whether 
married before or after the commencement of the Act, by her husband, section 19 
provides for the maintenance of a Hindu wile, whether married before or after 
the commencement of the Act, by her father-in-law, after the death of her husband, 
and section 25 provides for alteration of the amount of maintenance whether fixed 
by a decree of Court or by agreement either before or after the commencement of 
the Act. Now, before the Act came into force, rights of maintenance out of the 
estate of a Hindu dying before the commencement of the Act were acqiured and 
the corresponding liability to pay the maintenance was incurred under the Hindu 
law in force at the time of his death. It is a well-recognised rule that a statute 
should be interpreted, if possible, so as to respect vested rights, and sucli a constiuc- 
tion should never be adopted if the words are open to anodier construction, bee 
Craies on Statute Law, 6th Edition (1963), page 397. . We Aink that sections 2 1 and 
22 read with section 4 do not destroy or affect any right of maintenance out of the 
estate of a deceased Hindu vested on lus death before the commencement of tlie 
Act Under the Hindu laiv in force at the time of his death. 
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On the death of Linga}7a the first respondent as his concubine and the second 
third and fourth respondents as her ill^timate sons had a \cted right d" 
maintenance during theif Incs out of the estate of Lingayja This right and the 
corresponding liability of the appellants to pay maintenance arc not affected by 
sections 21 and 22 of the Act The continuing claim of the respondents diring 
their lifetime springs out of the original right vested m them on the death of Lingayya 
and IS not founded on any right arising after the commencement of the Act 

In S Kamswaramma v Subramai^am* the plamtifTs husband had died m 
the ycai 1916 and the plaintiff had entered mto a compromise m 1924 fixing her 
maintenance at Rs 240 per year and providing that the rate of maintenance sHilI 
not be increased or reduced The question arose whether jn spite of this agree* 
ment the plaintiff could claim increased maintenance in view of section 25 of the 
Hindu Adoptions and Maintenance Act 1956 It was held that in spite of die 
aforesaid term of the comprormse she was entitled to claim increased maintenance 
under secuon 2j This conclusion follows from the plain words of section 23 
under which the amount of maintenance whether fixed by decree or agreement 
either before or after the commencement of the Act may be altered subsequently 
The decision was therefore plainlynght Iso doubt, there are broad observations 
in that case to the effect that the right to maintenance 1$ a recurring right and the 
liability to maintenance after the Act came into force is imposed by section 22 and 
there is no reason to exclude widows of persons who died before the Act from the 
operauon of section 22 Those observations were not necessary for the purpose 
of that case because the widow m that cate was clearly entitled to maintenance 
from the estate of her deceased husband dying in igiC under the Hindu law as 
It stood then independently of section 21 and 22 of the Act and m spite of the 
compromue fixing the maintenance before the commencement of the Act the widow 
could m view of section 23 claim alteration of the amount of the maintenance 
Tlie decision cannot be regarded as an authority for the proposition that sections 
21 and 22 of the Act affect rights already vested before the commcnccm*nt 0* 

Act ^^e therefore hold that the claim of the respondent to maintenance foe th«r 

lives is not affected by the Act. 

^\e see no reason to interfere with the concurrent finding of the Courts belou' 
With regard to the quantum of maintenance 

In the result, the appeal is dismissed with costs 

K S . Appeal d misted 
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But in doing so he will have to record his special and sufficient reasons. But it would be impossible to 
accept the argument that if the charge-sheeted officer wants to lead oral evidence the Enquiry Officer 
can say that having regard to the charges framed against the officer, he would not hold an oral 
enquiry, As in the instant case, the charge-sheeted officer was not allowed to lead oral evidence which 
he desired, he has not been given a reasonable opportunity to defend himself svithin the meaning 
of Article 311 (2) of the Constitution. This introduces a fatal infirmity in the whole enquiry. 

Appeal from the Judgment and Decree dated nth September, 1961, of the 
Bombay High Court (Nagpur Bench) at Nagpur in Appeal No. 58 of 1956 from 
Original Decree. 

G. IC. Daphlary, Attorney General for India [M. S. K. Saslri and R. H. Dhsbar, 
Advocates, with him), for Appellant. 

C. B. Agarwala, Senior Advocate (A. G. Ratnaparkhi, Advocate, with him), 
for Respondent. 


The Judgment of the Court was delivered by 

Gajendragadkar, C.J . — ^The short question of law which aiises in this appea^ 
is whether the appellant, tire State of Bombay (now Maharashtra), shows that its 
predecessor State of Madhya Pradesh (heieinafter) called tire Government had 
given a reasonable opportunity to the respondent, Nurul Latif Khan, to defend 
himself before it passed the final order on 6th June, 1952, compulsorily retiring 
him under Article 353 of the Civil Service Regulations. By this order, the respondent 
was compulsorily retired and in relaxation of Article 353, the Government was 
pleased to allow tlie respondent to draw a compassionate allowance equal to the 
pension which would have been admissible to him had be been invalidated. 

Tills order was challenged by tlie respondent by filing a suit in the Court of 
tlic first Additional District Judge at Nagpur. In his plaint, the 1 espondent alleged 
that the impugned order whereby he was compulsorily retired, was invalid and 
he claimed a declaration that it was ultra vires and inoperative. He also asked for 
a declaration that he was entitled to be restored to the post which he Jield on 6th 
July, 1950, and tliat he should be given all pay, allowances, increments and pro- 
motions to which he would have been entitled if he had been permitted to continue 
in service. In tlie result, the respondent asked for a decree for Rs. 62,237 with 
interest at 6 per cent per annum from the date of the suit till realisation. 


This claim was resisted by the appellant on several grounds. The principal 
ground on which tlie appellant challenged the respondent’s claim, however, was 
that he had been given a reasonable opportunity to defend himself, and so, the 
impugned order was perfectly valid and legal. Several other pleas were also raised 
by the appellant. On these pleas, the learned trial Judge framed appropriate 
issues. The issue with which we are concerned in the present appeal, however, 
centred round the question as to whether the Constitutional provision prescribed 
by Article 311 affording protection to the respondent had been contravened. The 
trial Judge made a finding against the respondent on this issue . He also recorded 
his findings on the other issues with which we are not directly concerned in the 
present appeal. In regard to the money claim made by the respondent, the learned 
trial Judge made a finding that in case he was held entitled to such a le lief, decree 
for Rs. 37,237 may have to be passed in his favour. In view of his conclusion that 
the impugned order was valid, no question arose for making such a decree in favour 
of the res^ndent. The respondent’s suit, therefore, failed and was dismissed. 


The respondent then took, the matter in aPpeal before the High Court of 
Judicatuie at Bombay, Nagpur Bench. The High Court has, in substance held 
that the constitutional provisions prescribed by Article 311 have not been complied 
with by the appellant before it passedthe impugned order against the repondent. 
It has^found that the departmental enquiry which Was held suffered from the 
serious infirmity that the enquiry officer did not hffid f ‘ ^idS Tt has aL 
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him to show cause why the report made by the enquiry ofliccr should not be accepted 
and appropriate pumshment should not be inflicted on him, was defective, and 
that also made the impugned order mtalid The High Court appears to have 
taken the view that the impugned order docs not show that the appellant had taken 
into account the explanation oficred by the respondent in response to the second 
notice w'ucd by the appellant As a residt of Acse findings, the High Court has 
reicrsed the conclusion of the trial Court on the mam question and has found that 
the impugned order is invalid and inoperative On that view, tlie High Court 
considered the money claim made by the respondent, and it confirmed the finding 
of the tiral Court that the respondent would be entitled to a decree for Rs 37 237 
In fact, the alternative finding recorded by the trial Court in respect of the amount 
to which the respondent would be entitled in case he succeeded in challenging 
the validity of Uic impugned order was not questioned before the High Court 
In the result, the High Gjurt allowed the appeal and passed a money decree for 
Rs 37 237 m favour of the respondent in terms of prayer (a) of paragrapli 31 of 
the plaint. The appellant then applied for and obtained a certificate from the 
High Court and it is with the said certificate that it has brought tlie present appeal 
before this Court Tliat is how the main question which falls for our decision is 
whether the constitutional provision prescribed by Article 311 lias been complied 
wiLt by the appellant before it passed the impugned order 

At this stage. It may be relevant to refer to some material facts Tlie respondent 
was appointed as Lxtra Assistant Comnuisioncr in 192G and since tlicn he had been 
holding various offices in the State sen ice of the then Madhya Pradesh Gov ernment 
In iq^o, he was holding the post of a Treasury Officer at Nagpur It appears that 
privilege leave for over a year was due to him and he had applied for four months 
privilege leave On ladi June, 19^0 Government informed him that his request 
for leave was rejected and lie was told Uiat no further application for leave would 
be entertained in future On 7th July, 19^0 die respondent proceeded on casual 
Icavefortwodays and on Cthjuly, 19^0 hercnewedJiisappbcaiionfor four months 
leave on medical grounds This application was accompanied by a certificate 
civen by Dr Datige Government, therefore, decided to constitute a Medical 
Board for esamining the respondent in order to decide uhether leave on medical 
grounds should be granted to him According^, the respondent appeared before 
a Special Medical Board on 22nd July, iq^o ^le Medical Board, however, could 
not come to a decision as to whether the respondent diould lie granted leave on 
medical grounds for four monilu It recommended that the respondent should 
get lumsclf admitted in tlie Mayo Hospital, Nagpur, for observation and invesu 
gallon In accordance with this report Oovemment asked the respondent to gel 
himself admitted in the Mayo Hospital m time, so that the Board could examine 
lum on 8th August, 1950 file respondent refused to go to the Mayo Hospital 
and pressed that he should bt allowed to go to Calcutta to receive medical treat 
ment from experts It appears that on 26th July* 1950 the respondent received 
a telegram from Raipur staung that his daughter was dangerously ill there He. 
therefore, made another application on the same day requesting for ten day 1 
leave to enable him to go to Raipur and sec his ailing daughter On 3»t 
July, iQjo, Government granted tlie respondents request Accorfmgly, the 
respondent went to Raipur From Raipur he renewed his application for four 
montlis leave on Medical grounds and pnxluccd certificates from Dr Dlialcraoand 
Dr Kashvap Tliat led to a lengUiy correspondence between the respondent 
and the Government which show* that Government insisted on his appearing 
before the \Icdical Board and the respondent was not prepared to go to Nagpur 
because he alleged that he was seriously ill and could not undertake a journey 
to Nagpur Ultimatelv, on gth September, 1050 Government called upon the 
respondent to resume hii duties within three days from the receipt of the said letter 
failing v\hic!i he wav told that he would ^ suspended and a departmental enquiry 
vvmiM l)c started against him. On dch October, ipjO, the respondent wrote a 
lengthy reply setting forth his contentions m deuil bmee he did not resume 
duu«, Oovemment decided to sihpend him and start a departmental enquiry 
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against him. Mr. S. N. Mehta, I.C.S., was accordingly appointed to hold the 
enquiry. On 29th Noveniber, 1950, Mr. Mehta wrote to the respondent that 
Government had directed him to conduct the departmental enquiry, and called upon 
the respondent to attend his office on yth December, 1950, at ii-oo a.m. The 
respondent, however, did not appear before him and wrote to Mr. Mehta tliat orving 
toJiis illness, he ^vas unable to appear beofre him. He again pleaded that he was 
seriously ill. 

On 1 5tli January, 1951, Mr. Melita served the respondent witli a charge-sheet. 
Three charges were framed against him. The first charge was that he had" 
deliberately disobeyed tlie orders of Government when he was asked to get himself 
admitted in tire Mayo Hospital for observation and investigation. The second 
charge was tliat he had failed to report for duty even though no leave was sanction- 
ed to him by Government and he was specifically ordered by Goverment to report 
for duty. The tlurd claarge was that he had persistently disobeyed the orders of 
Government and he had Siereby shown himself unfit to continue as a member of 
the State Civil Service. Material allegations on which reliance -^vas placed against 
tire respondent in support of these charges were also specified under the respective 
charges. 

The respondent -was, however, not prepared to appear before Mr. Mehta and 
he raised several technical contentions. Ultimately, he sent'his written statement 
and denied all the charges. His case appears to have been that he had not 
deliberately disobeyed any of the orders issued by Government. In regard to Iris 
getting admitted in the Mayo Hospital he seems to have taken tire plea that when 
he -was allowed to go on casual leave to see his ailing daughter at Raipur, it was 
clear tliat he could not have got himself admitted in tlie Mayo Hospital so as to 
enable the Medical Board to examine him on 8th August, 1950. In respect of the 
charge that he had persistently refused to obey the orders of Government, his case 
was that he ivas dangerously ill and tliat he genuinely apprehended that if he under- 
took a journey to resume his duty, he might even collapse. He requested the 
enquiry officer to aUoiv him to appear by a laivyer whom he would instruct to 
cross-examine the witnesses whom the Government would examine against him. 
He also stated that he ivanted to give evidence of his own doctors ivho would depose 
to his ailing condition at the relevant time. 

It appears that Mr. Mehta wanted to accommodate the respondent as much 
as he could and -when he found tliat the respondent was not appearing in person 
before him, he in fact fixed a date for hearing at Raipur on 21st September, 1951, 
where he happened to be camping. On that date, the respondent appeared before 
Mr. Mehta and Mr. Mehta made a note as to what transpired on that date. The 
note shows that 


“ the whole case was discussed with the respondent. His plea was that he should be 
allowed to appear through a Counsel, but it was explained to him in detail that as far^ as the case 
can be seen from Government side at present, it docs not involve the taking of oral evidence. He 
agreed that he would not press for this facility. He would, however, like to give a detailed anssver 
to the charge-sheet. He also undertook to appear in person regularly in future.” 


Thereafter, Mr. Mehta required the respondent to file his deatiled written state- 
ment, and in fact, the respondent did file his detailed writen statement contain- 
ing the pleas to which we have already referred. On 8th November, 

Mr. Mehta wrote to the respondent that he would be glad to hear him in person 
in case he wished to make an oral statement on 20tli Noi'ember, 195 b ^nd when 
the respondent did not appear on the said date, Mr. Mehta proceeded to 
examine the documentary evidence showing the failure of the respondent to com- 
ply with the orders issued by Government and made his report on 24th Novem- 
ber, 1951. He found that the three charges framed against die respondent were 
proved. In his report, Mr. Mehta observed that 

“the conduct of the respondent and the language 
communication discloses an attitude of disobedience and insubordination which n 
cm telerate from its subordinate ofGcers.” 

We may incidentally observe that the comment thus made by Mr. Mehta in 
regard to the communications addressed by the respondent to him appears to us to 
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bcfully justified ; but, in our opinion, this aspect of the matter cannot have any 
material bearing on the question svith svhich we are concerned. The \-alidity of 
the impugned order must be judged objectively without considering the impropriety 
oflUc language used by the respondent or the reluctance shotvn by him to 
appear before Mr. Mehta. 

In his report, Mr Melita has also observed tliat when tlic respondent met him, he 
explained to him tliat the case did not involve recording of any oral evidence as it 
was based on documents onl> Mr. Melita adds that according to the impression 
he got at that time, the respondent was satisfied that in the circumstances, the assjs* 
tance of a Counsel was unnecessary. It is, however, plain from tlic several letim 
w ritten by the respondent to Mr MehU that he was insisting upon an oral enquiry 
and tliat he wanted to examine his doctors to slwvv that he was so ill at the relevant 
time that he could not have resumed his duties On 2nd March, _ 1951, tlic 
pondent wrote to Mr. Mehta stating, tnUr aha that he wished to put in the witness- 
DOT a few high-ranking Government officers and the doctors whom he had consulted 
about his illness Earlier on 20th January, 1951, he had written to Mr. Mehta 
requesting him to conduct an oral enquiry as laid down in paragraph C («r) G. B 
Circular 13 Similarly, on 23td April, 1951, he again informed Mr. Melita that la 
his opinion the institution of the departmental enquiry after suspending him vsai 
illegal and had caused him grave injury, and he added that oral and documentary 
evidence will be produced in defence. 

It does appear that Mr. Mehta explained to the respondent that so far 
Government vvas eoneemed, it rested Its case merely on documents and did not thiru 
it necessary to examine any witnesses, and thereupon the respondentagreed tliat he 
need not have the facility of the assistance of a lavvy cr But it 1$ clear from the remarw 
madebyMr Mehta in the order sheet on aist September, tgst, and tlic observa* 
lions made by him m his report that the only point on whicli the respondent agreed 
witli Mr hfelita was that he need not lie allowed the assistance of tlie lawyer in the 
departmental enquiry W'e hav e carefully examined the record in this case and we 
see no justification for assuming that tlie respondent at any timegaveuphlsdernand 
for an oral enquiry in the sense that he should be given permission to cite IpsdocuOT 
in support of lus plea tliat his failure to resume his duties vvas due to his ill*healtli. 
The charge against liim vvas that he liad deliberately disobeyed the Government 
orden, and it is conceivable that this charge could bavebcen met by the respondent 
bysliovNlngthaiUioughhe disobeyed the orders, the disobedience vvas in no seme 
deliberate because his doctors had advised him to lie in bed ; and tlius considered, 
his desire to lead medical cv idence cannot be treated as a mere subterfuge to prolong 
the enquiry. It u true tliat the respondent did not gi\ c a list of his witnesses ; ba* 
he had named Jus doctors in his communicatioru to Mr. Mehta, and in fact 
Mr. Mehta never fixed any date for taking the evidence of the witnesses whom the 
respondent wanted to examine. If Mr. M^ta had told the respondent that he would 
take the evidence of Ids witnesses on a specified date and the respondent had faded 
to appear on tlic said date with his witnesses, it would have been an entirely dificr«** 
matter. Therefore, the position ss that Mr. Mehta did not hold an oral enquiry 
and did not give an opportunity to the respondent to examine his witnesses and so, 
the queslion wluch arises for our decision is • does the faiJurc of Mr. Mehta to hold 
an ora! enquiry’ amount to a faiturc to give a reasonable opportunity to die rtspon* 
dent within die meaning of Article 311. 

The requirements of Ardcle 31 1 (2) liavc been considered by tliis Court on Kvcral 
occasions. At die relevant time, Arncle 311 (a) provided that no person to whom 
Article 311 applies sliall be dismissed or rnnerved or reduced in rank until he lias been 
gi.en a rcasonabV opportunity of showing cause against the action proposed to be 
taken m regard to him It is common ground that the impugned order of compuliory 
retirement attracts the provisions of Article 311 (a). If it appean that the relevant 
statutory rule regulating the dcpanmental enquiry whicIi was held against the res* 
pfindent made it obligatory on the enquiry officer to hold an oral enquiry if the 
respondent so demanded, then there would be no doubt tliat the failure of the 
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enquiry officer to hold such an oral enquiry would introduce a serious infirmity in 
the enquiry, and M'ould plainly amount to the failure of the appellant to give a reason- 
able opportunity to the respondent. This position is not disputed by the learned 
Attorney-General and is indeed well settled. So, the narrow question to which 
we must address ourselves is -vs'heher it was obligatory on Mr. Mehta to hold an 
oral enquiry and give a reasonable opportunity to the respondent to lead oral evi- 
dence and examine his doctors. We will assume for the purpose of this appeal that 
in a given cause, Government would be justified in placing its case against the charge- 
sheeted officer only on documents and may be under no obligation to examine any 
witnesses, tltough we may incidentally observe that even in such cases, if the officer, 
desires that the persons •svhose reports or orders are being relied upon against him 
should be offered for cross-examination, it may have to beconsidered whether such 
an opportunity ought not to be given to the officer ; butthat aspect of the matter we 
will not consider in the present appeal. Therefore, even if it is assumed that Govern- 
ment could dispense widi die examination of witnesses in support of the charges fram- 
ed against the respondent, does the relevant rule make it obligatory on the Enquiry 
Officer to hold an oral enquiry and give the respondent a chance to examine his 
witnesses or not ? 


This question falls to be considered on the construction of rule 55 of the Civil 
Services (Classification, Control and Appeal) Rules. This rule reads thus : 

“ Without prejudice to the provisions of the Public Servants Inquiries Act, 1850, no order of dis- 
missal, removal or reduction shall be passed on a member of a service (other than an order based on 
facts which have led to the conviction in a Criminal Court or by a Court-martjal) unless he has been 
informed in ivriting of the grounds on which it is proposed to take action, and has been afforded an 
adequate opportunity of defending himself. The grounds on which it is proposed to take action shall 
be reduced to the form of a definite charge or charges, which shall be communicated to the person 
charged together with a statement of the allegations on which each charge is based and of any other 
circumstances which it is proposed to take into consideration in passing orders on the case. He shall 
berequired, -within a reasonable time, to put in a written statement of his defence and to state whether 
he desires to be heard in person. If he so desires or if the authority concerned so direct, an oral enquiry 
shall be held. At that enquirj’ oral evidence shall be heard as to such of the allegations as are not 
admitted, and the person charged shall be entitled to cross-examine the svitnesses, to give evidence in 
person and to have such svitnesses called, as he may -wish, provided that the officer conducting the 
enquiry may, for special and sufficient reason to be recorded in ivriting refuse to call a witness. 
The proceedings shall contain a sufficient record of the evidence and a statement of the findings and 
the grounds thereof. ” 

It appears that the Government of Madhya Pradesh had issued a Circular explaining 
this Rule. The Circular contained rule 8 which is relevant. It provides that 


“ particular attention is invited to the provisions regarding oral enquiry. In case the person 
charged desires that an oral enquiry should be held, the authority holding the departmental 
enquiry has no option to refuse it ”. 


The High Court seems to have based its conclusion substantially, if not entirely, 
on this rule. We do not propose to adopt that course. The rule may be no more 
than a circular issued by Government and we do not propose to gamine the 
question as to whether it has the force of a statutory rule. decision swuld, 

therefore, be based on the construction of rule 55 of the Civil Services Rules 
which adniittedly applied and yvhich admittedly is a statutory rule. 


The relevant clause in this Rule provides that the officer charge-sheeted shall 
be required within a reasonable time to put in a written statement of his defence and 
to state whether he desires to be heard in person. This clause has been complied 
with in the present proceedings. Mr. Mehta gave notice to the respondent to appear 
before him in person on the 20th November, 1951 and the respondentdid not appear 
on that date. It is the ne-xt clause on which the decision of the present gipeal depends. 
This clause lays down that if he, that is to say the charge-sheeted officer, so desires 
or if the authority concerned so directs, an oral enqiury sha be held. In our opinion 
it is plain that the requirement that an oral enquiry shall be held if the authority 
concerned so directs, or if the charge-sheeted officer so desires is mandatory. Indeed, 
this requirement is plainly based upon considerations of natural jusUce and fairp ay. 
If the charge-sheeted officer wants to lead his own evidence in 
« is obviously essential that he should be given an opportumty to lead such evidence 
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Therefore, vc fee! no hesitation in holding that once the respondent expressed his 
desire to Mr Mehta that he s> anted to lead evidence m support of his pica thathii 
alleged di'obcdience of thcOosernment orders was not d'*liberatc, it was obligatory 
on Mr Mehta to liavc fixed a date for recording such oral evidence and give due 
intimation to the respondent m tliat behalf 

It IS tnic tliat the oral enquiry wludi die Enquiry Officer is bound to hold can 
v^cll be regulated bj him in lus discretion If the charge sheeted officer starts 
cross-e mining the departmental witncs'cs in an irrelevant manner, such cross 
examin ti n can be checked and controlled If the officer desires to examine 
witnesses m1 osc evidence may appear to thcEnquiry Officer to be thoroughly irrclvanl 
the Inquiry Ofil er may refuse to eun me sucli witnesses , but in dung so, he will 
has o to record his special and sulTicient reasons In other words, the right given to 
th l^rge sheeted officer to cross examine the departmental witnesses or examine 
his ovv n w itTic«es can be legitimately examined and controlled by the Enquiry Officer, 
he would be justified in cond icting the enquiry in such a way that its proceedings arc 
nof allowed to be unduly or deliberately prolonged But, in our opinion, U would 
be impossible to accept the argument that if tlic charge sheeted officer wants to lead 
oralcvidince the F iquiry Officer can siv dial having regard tolhc cliargcs framed 
against the officer he vsould not hold any oral enquiry In the present case, the 
witnesses whom the respondint vsanted to examine would undoubtedly liave given 
relevant evidence If the doctors who treated ilic respondent had come and told 
the r nquiry Officer that the condition of ihe respondent was so bad tliat he could not 
resume work that undoubtedly would luve been a relevant and material fvc( to 
consider in deciding wheUicr ilie charges framed against the respondent were proved 
Even if we disapprove of the attitude adopted by the respondent m the course of the 
enquiry ard condemn lum for using extravagant words and maJung unreasonable 
contentions m his communication to tlie Enquiry Officer, the fact still rtnums tliat he 
wanted to examine his dociors and diough he inlimatctl to Mr Mehta tliat he 
desired to examine lus doctors, Mr Mehta failed to give him an opportunity 
to do •© That, m our opinion, introduces a final infirmity in the whole enquiry 
which means that the respondent has not been given a reasonable opportunity to 
defend himself wilhm the meaning of Article 31 1 (2) On that view of the matter, 
It IS unnccesmiy to consider whctherthelligh C^rt was right in its oilier conclu«ion 
tliat tlic second notice served by ihc appellant on the respondent was defective and 
tliat the final order was also defective inasmucli as it did not appear that the 
appellant had taken into account the representation made by the respondent 
It is not disputed by the learned Attorney General Uiat ifwe hold dial die 
enquiry conducted by Mr MeJita contravened the mandatory provision of rule 53, 
the decision of the High Court could be sustained on that ground alone 
In live result, the appeal fads and is diimmed with cosu 
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mcnt of tax on agricultural income. The fact that the Bonds are negotiable does not make them legal 
tender and does not make it obligatory on anyone, including Government, to accept them in payment 
of any dues. The only result of their being treated as negotiable instruments is that the o-wner of the 
Bonds can transfer them to any person who is agreeable to purchase them. When the compensation 
payable to an intermediary has been paid in the form of cash or bonds, that compensation ceases 
to be payable and it cannot be said that the amount due for ta.\ should have been deducted from the 
interim compnesation. 

Appeal by Special Leave from the Judgment and Order, dated 8tb April, i960 
of the Allahabad High Court in Civil Misc. Writ No. 2650 of 1956. 

C.B. Agarwala, Senior A 4 vocatc {O.P. Rand, Advocate, with him), for Appellant. 

Togeshwar Prasad, Hardev Singh and M. V. Goswami, Advocates, for Res- 
pondents. 

The Judgment of the Court tvas delivered by 

Raghubar Dqyal, J. — ^This appeal, by Special Leave, raises the question whether 
Zamindari Abolition Compensation Bonds (shortly termed Bonds) issued by the U.P. 
Government to intermediaries in payment of compensation payable on the basis 
of their rights under the Uttar Pradesh Zamindari Abolition and Land Reforms 
Act, 1950 (U.P. Act 1 of 195 1 ), hereinafter referred to as tlie Act, have to be accepted 
by the appropriate authorities in payment of the agricultural income-tax due from 
them. 

The facts leading to the appeal, in brief, are that tlie respondent, an ex- 
Zamindar, was assessed to agricultural income-tax in the assessment year 1360 F 
corresponding to 1952-53, on the basis of the agricultural income accruing in the 
previous year 1359 F corresponding to 1951-52. He did not pay the assessed tax 
and was further assessed to a penalty. In the result, Rs. 868 were to be paid by 
him for 'tax plus penalty. 

The respondent’s writ petition contending that he was not liable to pay tax was 
dismissed by tlie High Court . Thereafter, the agricultural income-tax autliorities 
took out proceedings for the realisation of tlie amount due from him. On 24th 
July, 1956, die I'espondent presented an application to the Agricultural Incom'e-tax 
Assessing Officer, Allahabad, stating that he had no ready cash to pay the dues and 
that he was therefore depositing Bonds of tlie value of Rs. 850 and Rs. r8 in cash 
and praying that the Bonds be accepted in payment of tax dues. 'This application 
was rejected by an order stating tliat there was no rule for the acceptance of those 
Bonds and that they be returned to the applicant. 

On ist August, 1956, the respondent made a similar application to the Collector 
complaining tlrat the Assessing Officer had no valid reason to refuse to take the Bonds 
when the Bonds were negotiable instruments. This application ivas also rejected 
on a report of the Assessing Officer that the Bonds were not accepted in the settle- 
ment of agricultural income-tax dues ; that they were not negotiable and that 
there was no provision in the Act for tlieir acceptance. 

Thereafter, the respondent presented a writ petition to the High Court of Allaha- 
bad praying for the issue of a writ of certiorari quashing the order of the Assessing 
Officer and the Collector, Allahabad, for the issue of a writ of mandamus directing 
them to accept tlie Bonds in lieu of the tax dues and, in any case, to deduct the 
amount from the rehabilitation grant due to the petitioner and for the issue of a 
writ of prohibition directing the opposite parties from adopting coercive measures 
for the realisation of the tax due from the petitioner. The grounds mentioned m 
support of the prayers were that the Bonds were negotiable instruments artd therefore 
refusal to accept them in payment of agricultural income-tax dues was illegal, 
that they, having been issued by Government, could not be subsequently refused they 
being perfectly valid legal tender and that in view of rule 8-A of the I^l« made 
tmder the net the amount due for tax should have been deducted from the interim 
compensation. 

The counter affidavit filed by the Naib-Tehsildar Agricultural Income-tax 
Officer, Allahabad, on behalf of the State, stated that the respondent was assessed 
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to agriculiural income tax in tlie asscssement year commencing from ist July, 
195a on the income demed in the previous jear commencing from 1st Julj, 1951, 
that the tax had to be paid in four instalments and in default ol payment a penalty 
ofRs 43 uas imposed for each default in payment of the four instalments and that 
the Bonds could not be accepted tosvards Ac tax due under section 6 (d) of the Act 
read sviih rule 48 of the Rules as the tax had fallen due in 13G0 T, corresponding 
to jst July, 1952 to 30th June, 19^3 

The High Court held that the orders of the Agricultural Income tax Assessing 
Officer and the Collector ucre urongas die ground for refusing to accept the Bonds 
tn payment of die tax on the ground tliat there svas no rule or statutory prosnsion 
for their acceptance uas incorrect and appeared to have been given in complete 
Ignorance of the provisions of law Reference was made to tlie provisions of section 
6 ((/) of the Act and rule 8 A The High Court was of the opinion that these have 
been completely ignored by the two officers It therefore tliought tliat tlie orders 
were liable to be quashed and that adequate relief would be av ailablc to tlic respon 
dcntifadirectionwasgivento tlie Collector to decide his application dated ist 
Augmt, 1 956, m accordance with law The High Court thcrtforc quashed die order 
offfic^UecioT dated 241K August, igsOand directed him to decide the respondeat 1 
application afresh in accordance with law as indicated above 

Tlie appellant thereafter obtained Spcicial Leave from this Court and appealed 
against the order of the High Court dated 8ih April i960 

The mam contention for the appellant before us is that neither section 6 (lO 
of the Act nor rule C A provides that Bonds can be accepted in payment of agricul 
tural income tax and that therefore (he order of the Collector dated s (di August, 
*956. was correct For the respondent it is urged dial rule 8 A makes it mandawry 
for the Agricultural Income tax Officer to realise die agricultural income tax du® 
from the compcruation payable and (hat compensation continues to be pajabk 
till the Bonds are actually encashed 

Section 6 (d) of the Act, as originally enacted, did not provide, among the come 
quenccs of the vcstina of the estate in the Sute, lliat arrears on account of agricul 
tural income tax might be realised by deducting the amount from die compcnsaliW 
money payable to the intermediary under Chapter HI An amendment was nude 
in this clause (d) by section 3 of U P Act XVI of t9a3, with retrospective effect from 
1st July, 195a, and the relevant portion of the provision after amendment reads thus 
* mnarmr cfrcvoiuc otanarTearonaccountoftaxonagricuItura.lmccioeBSKUctlu/xIrr 

the VJP Agnculiural Income Ux Act l9i8for «ny penoiJ prior to tl e date of vniirg ronimue 

to be recoverable from such intermediary an<I may without preji^ice to any otl er mode of rccovfty 
be realised by deducting the amount from the compensation money payable to such intcimedury 
under Chapter 111 , r 

Rule 8 A was added to the Rules by Notification No 3266/! A lO^C I9j4,daicd 
jytli August, I9 j.J and its relevant portions read 

“^A. ^^llhout prejudice to thcTight of ileSute Covemment (0 recover de dun menuctitd 

below by such other tscaju u may be open to it under lavv' 

(1) all arrears of land revenue In respect of the eiuies which liave vested in etc Slate Govern* 
"lent M a result of ihe nouficadon under secuon 4 of the U 1* Zamindan Abolition ard Lsr^i Rrlbtria 

I9i0 (t of 1951) and of taxon agriculiurat income assessed under tl e U P Agncuitvrai 
iDcome-tax \ct 1918 (UP Actllloft9i9)duefromaniQiennediaryforanYPcriodpnorioltedalc 

of vesting shall be realised 

(a) inihecaseofanintcrmcdiaiy wiowasaaessed toland revenue ofllj lOCOOormorefrtrt 
(he amount of mtenm coraperwation oue to J un and 

in Vhe case of an intermediary who was assessed loatand revenue of Ins ihanRi.lCCCOp<‘ 
annum by deduction bom the amount of conperoaiion poyab le to lum , 

It IS clear from the above provisions that neither section C (d) nor rule 8 \ p^ov^de 
that Bonds must or can be accepted in payment of tax on agricultural income 
It has been held by this Court m CWfccfor e/i’a/lM/ar \ Raja Jagduh 
that the provuions of section 6 (d) ofthe Act would apply to arrears on atxtwnt 


] CA. ho lOJI of 1563, decided <w Sib hovetaber, 1901 
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of agi'icultui’al income-tax assessed in 1360 F on the basis of agricultural income 
diu-ing the year 1359 F and that the provisions of rule 8-A are mandatory. 

It is not urged for the appellant that rule 8-A is inconsistent widi tlie provisions 
of section 6 (d) which provides that arrears of tax may be realised from the compensa- 
tion payable and therefore appears, to give a discretion to the authorities to realise 
the arrears of tax from the compensation payable. 

We do not agree \vitli the contention for the respondent tliat the compensation 
payable to the intermediary continues to remain payable even after the Compen- 
sation Bonds had been delivered to him. Section 68 of the Act provides that the 
compensation under the Act shall be payable in cash or in bonds or partly in cash and 
partly in bonds as may be prescribed. It is clear therefore that the delivery of Bonds 
to the intermediary is in payment of the compensation. The claim for compen- 
sation is thus satisfied when the compensation has been paid in accordance with the 
provisions of section 68. This is also clear from the relevant rules for the payment 
of compensatioh. 


Rule 62, as it stood prior to 2gth November, 1956, provided that the compen- 
sation W'ould be paid in negotiable bonds which would be described as Zamindari 
Abolition Compensation Bonds. Rule 63 as it then stood provided that the Bonds 
would be issued in specified denominations and would bear interest at the specified 
rate on the principal that had become payable calculated from die date of vesting. 
Rules 64 provided that interest together with the principal of a Bond w'ould be paid 
in equated annual instalments except for the last, as described in Appendix IV during 
thejperiod of 40 years beginning from the date of vesting, provided that any Bond 
might be redeemed at an earlier date at the option of the Government. Rule 65 
provided that the instalments due on a Bond from the date of its enfacement would 
be payable on presentation from and after ist July next after the delivery of the 
Bond to the intermediary. 

These rules show that the compensation does not remain payable after the 
delivery of the Bonds and that the Bonds, could not be cashed before the due date 
for their encashment. 


The fact that the Bonds are negotiable does not make them legal tender and 
does not make it obligatory on anyone, including Government, to accept them in 
payment of any dues. The only result of their being treated as negotiable instru- 
ments is that the owner of the Bonds can transfer them to any person who is agree- 
able to purchase them. 

When the compensation payable to an intermediary has been paid in the form 
of cash or Bonds, tlaat compensation ceases to be payable. Section 6 (d) of the Act 
and rule 8-A of the Rules do not, as already stated, provide for the receipt of agricul- 
tural income-tax in the form of Bonds. 


We are therefore of opinion that the Collector cannot be said to be m error 
in not accepting the Bonds which had been delivered and -which were not 
able at the time, in payment of the arrears of agricultural income-tax paya e 
the Agricultural Income-tax Act. 

We accordingly allow the appeal, set aside the order of the High Homt and 
restore that of the Collector dated 24th August, 1956. The respondent will p y 
the costs of the appeal to the Appellants. 

jr g Appeal allowed. 
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the terms and conditions of the Auction Notification and that it was prepared to 
take the royalty collection contract on the highest bid of Rs. 42,200. It wasifurther 
stated in the application tliat respondent No. 2 was a co-operative society of the 
labourers tvho themselves, \vorked on tire mines of the area and therefore in view of 
Government’s policy it should receive preference to an individual bidder. It was 
further stated that the benefit aceming out of the contract of royalty collection 
would be shared by the labourers and workers themselves which would go a long 
way to improve their socio-economic conditions and dius ultimately would amelio- 
rate the conditions of the workers who were working hard in quarries' since long. 


I The contention for the appellant is that the Government had merely to confirm 
the highest bid at die auction by way of formality and was not competent to sanction 
the contract in favour of someone v/ho had not offered die highest bid at die auction. 

Rule 34 of the Rules provides that royalty collection contracts may be granted - 
by the Government by auction or tender for a maximum period of two years after 
whicli no extension was to be granted. The procedure for auction is provided by 
rule 36. Sub-rule (5) diereof provides that no bids shall be regarded as accepted 
unless confirmed by Government or the competent authority and sub-rule (7) 
provides that on completion of die auction the result will be announced and^tiie 
provisionally selected bidder shall immediately deposit 25 per cent, of the amount 
of bid for one year and another 25 per cent, as security for due observance of th6 
terms and conditions of the lease or contract. It is admitted for the appeUant that 
on completion of the auction he did not deposit 25 per cent, of the bid as a security 
in compliance with the provisions of sub-rule (7). He therefore lost whatever 
claim he could have had for the final acceptance of his bid by Government and 
therefore cannot question the grant of the contract to any other person by the 
Government. 


The appellant urges drat he held such royalty collection contract for the year 
1963-64 and had deposited Rs. 9,25o as security' for the due performance of.that 
contract. On 12th February, 1964, over three weeks after the auction, he submitted 
an application to the Mining Engineer, Jaipur, stating drat he had been continuously 
taking contract for die last three years and that he was depositing Rs. 1,300 ^.nd that 
the balance of the security amount required, i.e., Rs. 9,250 be adjusted agmnst 
Rs. 9,250 with the Government in connection with the earlier contract. T. Ins 
letter was not replied to. The request made in this letter could not possibly be 
accepted. The earlier contract was to continue up to 31st March, and the security 
money had to remain ^vith the Government upto that date. Tt is only alter 31s 
March that anything could be said with some definiteness as to how much o t le 
security money in deposit ^vould be available to the contractor. Paragrap 2 o 
the Form of Agreement of Collection of Royalty on Minor Minerals, prescri e 
under the Rules, and set out in the Schedule to the Rules, states that the agreement 
shall remain in force for a period commencing from 1st April of a year ® ^ 

on 31st March of the next year on ^vhich the period of contract would ^xp 
and that the security would be refunded on the terrmnation of t e con r . • 

of the Form provides that for the due fulfilment of the terms and ^ 

contract the contractor shall deposit 25 per cent, of the contiact mo y ,, 

as security which will be refunded on the termination of the con rac • towards 

alleged that there was a practice of adjusting . ,r r_g„„Qjjdent 

the security for the next contract. The practice is denied , recoo-nized 

No. I and the practice against the provisions of the Ru ea c 
as of any binding elfect. It may be mentioned here that leprese 
the appellant made to the State Governrnent onGthApn ’ ^ ^ request for 

to his depositing the security by depositing Rs. 1,300 an \ Jjj deposit and 

the adjui^tment of the balaLe from the security a nount already in 
indicates that he too did not consider the request for adjustment ol the amo 

acceptable. , - ' ' “ . , ^ 

There is nothing in rule 36 of the it 

the Government has to accept the highest bid by formaUy conlirmmg 
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cannot grant Uie contract to an> person other than one %vho lud bid the lughest. 
A bid IS not regarded as accepted unless it is confirmed by Gervernment The 
Gov emment has therefore discretion to confirm the bid or not to confirm it Furtlicr 
nile 59 provides for the relaxation of any provisions of the Rules in the interest of 
mineral development or better uorling of mines 


There IS the letter dated 14th February, 1963 from the Director of Mines and 
Geology , to all Minmg Engineers on the subject of encouragement of co-operative 
imncs and states that co-operative societies ought to be encouraged for mining work 
also as per directive of tlie Govcnunent of India Respondent No 2 addressed a 
r Director of Mines and Geology and referred to Government polcy 

for the encouragement of coKiperaiive societies in connection with royalty collection 
contracts The order of Government dated ist April 1964 after referring to the 
appellants offering the highest bid, stated that the Government was satisfied that 
^ Soaety, respondent No 2 vvas a suitable party for die grant of the said contract. 
The view taken by the Government in preferring respondent No 2 to the appellant 
Jot the grant of the contract cannot be said to be arbitrary or w 1 thout anyjustification. 

co-operauve society is of the labourers wlio work in the mines and it is obvrotis 
that any benefit ansing out of die contract would go to the labourers and thus 
impime their economic position In view of die spint underlying rule 59 Govern 
mem could ihcicfore relax any such rule which could in any way come m the way 
oi Its granting the contract to respondent No 2 

Government was competent to give die contract 
® not bound to accept the highest bid at the auction 

though usually it accepts such bids 


which IS decisively against the appellant is diat the 
collection of royalty for the year 10C4 65 is shortly to come to an 
Si M r appcllam s contenuonj itcrc ac«pl 

able, to mterefere with tlut contract 


r connwtion may be made to die Jecision of this Court in 

where the appellant was refused a writ solely 
w tM pound dut It would have been inelTeclive the period of the impugned 
* fortnight of the order of this Court fhat 
been isnifd ^ ments the Court was of opinion that the wnt should !«'■« 


e therefore dismiss the appeal and order tne parties to bear dieir own costs. 
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mcin time J'had entered into a contract with M/s. EixpOrt Corporation for supplying them 200 tons 
of scrap iron. On account of the breach of contract by X, T could not comply wth his contract 
ivith M/s. Export Corporation tvhich in turn, purchased the necessary scrap iron from the open 
market and obtained from T the difference in the amount they had to pay and what they would 
ha\e paid to T in pursuance of the contract. T then claimed this amount as damages from X. 

Held: In view of the controlled price for'serap iron being the same on 30 th January, 1953 as it 
was in July, 1952 T suffered no damages. There is nothing in the Iron and Steel (Scrap Control) 
Order (1943) or the Notification under the same, dated 30th June, 1951, fixing the controlled price 
of scrap iron among other things to exclude from its purvietv sale of scrap iron for purposes of export. 

T is not entitled to calculate damages on the basis of what he had to pay his own vendees, unless, 
he had entered into the contract with X after informing X that he xvas purchasing the scrap for export 
jf there was no controlled price applicable to purchases for export. A'’s liability to damages for breach 
of contract on the basis of the market price for export would not depend on his belated knowledge 
that the ^crap w-as intended for export but would depend on his knowledge of the fact at the 
time he entered into the contract. As A' was not told at the time of the contract that J' was making 
the purchase for delivery to the Export Corporation, A' wall not be liable for the damages which 
T had paid to the Export Corporation. * 

Appeal from the Judgment and Deer^e dated igtli April, 1961 of the Patna 
High Court in Appeal from Original Decree No. 877 of 1965. 

S. G. Patwardhan and A'". C. Challcrjee, Senior Advocates, (A. K. A^ag, Advocate 
tvitli them), for Appellant. 

A. V. Viswaitalha Sastri, Senior Advocate, (J. B. Dadaclianji, 0 . C. Malhur and 
Retoinder A^arain, Advocates of Mjs. j’. B. Dadachanji & Co., with him), for 
Respondent. 


The Judgment of the Court tvas delivered by 

Raghubar Dayal, J . — ^Karsandas H. Thacker, appellant, sued tlie respondent 
for the recovery of Rs. 20,700 for damages for breach of contract. He alleged tliat 
he entered into a contract with the respondent for the supply of 200 tons of scrap 
iron in July, 1952 through correspondence, that the respondent did not deliver the 
scrap iron and expressed his inability to comply with the contract by its letter dated 
30th January, 1953. In the meantime, the appellant had entered into a contract 
with M/s. Export Corporation, Calcutta, for supplying them 200 tons of scrap iron. 
On account of the breach of contract by the respondent die appellant could not 
^comply with his contract with M/s. Export Corporation which, in its turn, purchased 
the necessary scrap iron from the open market and obtained from the appellant 
the difference in the amount they had to pay and what they would have paid to the 
appellant ill pursuance of the contract. 


Tlie respondent contested the suit on grounds inter alia that there had been no 
completed contract between the parties and that tlie appellant suffered no damages. 
The controlled price of scrap iron on 30th January, 1953 , 'vas the same as it was in 
July, 1952 when the contract was made. It was further contended for the defendan 
that it ivas not liable to make good the damages the appellant had to pay to the 
Export Corporation as the appellant had entered into the contract on the basis o 
principal to principal and had not disclosed that he was purchasing scrap iron or 
the Export Corporation or for the purpose of export. 


The trial Court accepted the plaintiff’s case that there was 
betiveen the parties, that the respondent broke the contract an a pp 
was entitled to the damages claimed. It accordingly ^ ^ ’ ^j^^re 

appeal by the respondent, the High Court reversed the „ but 

had been a completed contract between Ae parties on _^th , , ’ 

held that the respondent was not responsible for commi , annellant and 

as it could not perform the contract on account of the iron 

that the appellant suffered no damages in view of the con o p j ^ 

being the sLe on 3oth January, 1953 as it was m July, 1952. l^he result was 
the IppeUant’s suit was dismissed. The High Court granted the necessary cem 
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ficate undiT Article 133 (t) (a) of the Constitution and that is hosv tli" appeal 
has been presented to this Court 

It has been urged for the appellant that the Iron and Steel (Scrap Control) 
’^43 hereinafter called the Scrap Control Order, and consequently, t’* 
controlled price of scrap iron applied to cases of sale of scrap iron for use ssiihn 
the country and did not apply to sales of scrap iron for purposes of ctport 
do not find anything in the Defence of India Rules, 1939, under which the Scrap 
^ntrol Order was issued in 1943 or m the Essential Supplies (Temporary Powen) 
Act 19}6 thiU the Control Orders would not apply' to sales of controlled articles f'^r 
erport Rule 81 of the Defence of India Rules 1939, authorised the Central Gov'cm 
merit laer aha to provide by order for maintaining s’lpphes and services essential to 
c lie of the community for the controlling of the prices at whicli articles or thingy 
o any d«cnption whatsoever may be sold and there is nothing to suggest that this 
control ofpriws was to apply only to sales of any articles within the country and not 
p of export Similarly, section 3 (i) of the Essential Supplies (Temporary 

f provided that the Central Government may, by notifi-d order 

prohibiiion of production, supply and distribution ofanv 
n lal commodity and for trade and commerce therein, in so far a> it appears 
^ necessary and expedient for maintaining or increa.sing supplies of any tssentnl 
commodity or secunng its equitable distribution or availability at fair prices 

Tlierc IS nothing in the terms of tlic Scrap Ckmtrol Order or tlr Xotifi'xiU'W 
A ‘I’WroU.r a. ,hc rclci-anl period, r« , Notifi- 

SnimllJr ° 30 ll> June, .951, Pan II, Section 3, ta? Ihe 

o? ’^"'5 iron among oilier things to crcltid- from its piirsiesv sale 

or scrap iron for purposes of export ^ 

»n,l hwf'r ' ’ppellat” >» is staled m a letter from the Iron 

Star r.I,.!?, r '» '>•' nppolinnt m March, thal 
™ no sMo.m™ y’ '"r f''”" *' “PPnPnnt and stated that lhae 
the i‘'"P Pen- “pon This statement might be 

etatutorv 'f ‘P3t There ts nodiiitg in this letter to shots that the 

Order m foSa ^““P '™" “'P"' f" "P”" "n> not cosered by the Oanltol 

annelh.Tt'l'r A °'P“')' Assistant Iron and Steel Controller to the 
Uie anorlH S'P'ember, 105,, Exhibit I m, reply to a tekgnm rnm 

roeant'^ror lponln^a'dded"”'’ "> “"P' 

«po'rlS‘'^ permmed for rrport arc gmeraljy colircied from uncontrolled tourcet by lJ>e 

XVseran ffom this letter whether 

Iheotlier^mts^r,^ Order was not applicable lo scraps meant for export m 1952 ind 

scrap iron and il necessary for cxporimg 

s^ur?cs Uiat .V ‘ iron for aport was generally collected frorn uncontrolled 

LTf:;rXnr^ 

Uic prices for the sale of scrap iron was applicable for 

purrlia«es for csDori^^myi’^ persons other il an controlled sources It follows that 
of clause 8 (ai ofdic 'rocontrolJcd sources also offended against die 

fired CKulc 8 ^ Control Order if they diargcd prices higher dun iltoic 

CremS to Compiler. w„h the aVo^al^f U.e Central 

cbs^<?o7S;p ^ notifi^tion ,n Uie Offiaal Gazette, pnees for different 

woe diT^ and thereof pros, d^d tJiat no perso’n Snild sell or o 1 rr 

noUfitd’S? fixed by tlic*G,ntroIS ' 

»t an appelfant claimed damasr* 

juai 10 tiic tturcfcncc betwrxi Uie price paid by bis v'md'-es Ut 
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the Export Corporation, and the price he would liave paid to the respondent for 
200 fons of scrap iron. He is not entitled to calculate damages on this basis, unless 
he had entered into tlie conti-act with the respondent after informing tire latter 
that he was purchasing the scrap for export, if tlrere was no controlled price appli- 
cable to purchases for export . There is nodiing on the record to establish that the 
defendant was told, before the contract was entered into, tlrat the appellant was 
purcirasing the scrap iron for export. There is nothing about it in the correspon- 
dence which concluded the contract. The first indirect indication of the scrap 
being required for export could be had by tire respondent late in October 1952 when 
it \vas informed that the scrap iron was to be despatched to tire Export Corporation. 
The respondent could have possibly inferred tlicn that dre scrap iron it was to sell 
to the appellant was meant for export. Suclr information to it rvas belated. Its 
liability to damages for breach of contract on the basis of die market price of scrap 
iron for export would not depend on its belated kncrwledge but rvould depend on 
its knowledge of dre fact at dre time it entered into the contract. 


The appellant stated in-para. 7 of the plaint drat the plaintiff, to dre knowledge 
of dre defendant company, sold dre said 200 tons of iron scrap purchased from the 
defendant to A'T/s. Export Corporation who required the same for shipping purposes. 
This statement does not refer to dre time when dre defendant had the knowledge 
that the scrap iron was required for shipping purposes. From the contents of the 
correspondence, suclr knowledge, as alreadymentioned, could be possibly had by the 
defendant after 25th October, 1952. Further, this statement in the plaint refers to 
the knowledge of dre sale to the Export Corporation and does not directly refer to 
Ws knowledge about the scrap iron being required for export. The respondent, in 
its rmtten statement, denied the statements in para. 7 of the plaint. 


In his deposition, the appellant stated drat dre defendant company knew that 
he had sold the goods to the Export Corporation and the Export Corporation rvanted 
the goods for shipping, but in cross-examination, had to state that he himself had no 
concern or interest in the business of the Export Corporation, drat he purchased 
the scrap iron from the defendant company on his erwn accord and that he had sold 
200 tons of scrap iron to dre Export Corporation on 25th October, 1952. It is 
clear therefore drat the respondent corfipany could not have possibly known in 
J^ly, 1952 when the contract rvas made drat the appellant was purchasing scrap iron 
for export through the Export Corporation. The appellant himself stated in cross- 
examination that he talked of selling to the Export Corporation after the close of the 
negotiation with defendant on 25th July, 1952.' 


The only other m aterial on which the appellant relies in support of his contention 
is that he had purchased to the knowledge of the respondent company scrap iron 
for export, is the use of the expression ‘very fancy price ’ in the first letter he had 
Written to the respondent on 9th June, 1952- The letter said : 

‘‘ We take pleasure.to inform you that we are at present purchasing the scrap iron of the following 
descriptions at a very fancy price. ” 

and required the respondent to communicate tire exact quantity of each of die items 
mentioned in that letter, available for sale, together with their lorvest price, it is 
mged that when prices were controlled, a suggestion to purchase at a very ancy price 
Was a clear indication of the appellant’s purchasing the various items for purposes o 
meport. The offer to purchase at a ver>' fancy price appears to be very remote , and 
slender basis for coming to the conclusion that the respondent company miist lwr e 
known that the appellant wanted to purchase the items for exp or . rharirc 

of the Controller’s fixing the prices is only this that nobody can aw ^ . 

a price Irigher than the fixed price. The seUer is hower^r at l^erfy to sdl toe 
article at any price lower than the price fixed. It is tiierefore price 

asked the respondent to quote their lowest prices. Readmes to pay a ve^ 
could therefore mean a good price ivithin the price limit fixed by die ControlJe . 

IVhe are therefore of opinion that tire High Court rvas ^ght pp^.. 

conclusion that the defendant-respondent did not know that the appellant r\as p r 
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chasing scrap iron for export. The appellant, on the breach of contract by the res- 
pondent, ssas entitled, under section 73 of the Contract Act, to reccne compensa 
tionfor any loss by the damage caused to him which naturally arose in the usual 
course of business from such breach or which the parties knesv when they made the 
contract to be likely to result from the breach of it Under section 73 of the Contract 
Act, such compensation IS not to be gnen for any remote and indirect loss or 
damage sustained by reason of the breadi Now, the loss which could has e naturally 
arisen m th“ usual course of things from the breach of contract by the respondent m 
the present case would be nil The appellant agreed to purchase scrap iron from 
the respondent at Rs loopcrton ttmaybe presumed he was paying Rs 70 , th* 
controlled price, and Rs 30 the balance, for the other incidental charges 
On account of the non-debvery of scrap iron he could ha\ c purdiased the scrap iron 
from the market at the same controlled price and similar incidental charges This 
means the he did not stand to pay a higher price than what he was to pay to the res 
pondent and therefore he could not ha\c sulTcred any loss on account of the breach 
of contract by the respondent The actual loss which according to the appellant 
he sufTcred on account of the breach of contract by the respondent w as the result of 
his contracting to sell aoo tons of scrap iron lor export to the Export Corporation 
It may be assumed that, as stated themarket price of scrap iron for export on 30th 
January, 19^3 was the price paid by the Export Corporation for the purchase of 
scrap iron that day ns the parties did not know and could not have known ''1'^ 
the contract was made in July, 1952 that the scrap iron would be ultimately sold 
by the appellant to the Export Corporation the parties could not base known of 
the likelihood of the loss actually sulTcrcd by the appellant, according to him, on 
account of the failure of the respondent to fulfil the contract 

llluslralion ( 4 ) to section 73 of the Contract Act is apt for the purpose of this 
case According to that ///lu/rtftien the person committing breach of contract has 
to pay to the other party the difierenee between the contract price of the articles 
agreed to be sold and the sum paid by the other party for purcliasing another artide 
on account of the dcftault of the first party but the first party has not to pay the 
eompensauon wluch the second party had to pay to third parties as he liad not been 
told at the time of the contract that the second party was making the purchase of 
the article for delu’cry to such tiurd parties 

NVe therefore hold that the High Court was right m holding that the appellant 
fuflered no such damage s>hich he could recerver from tlie respondent 

In view of what wc lia\e said abo\c,it is not necessary to discuss whether the 
correspondence betwen the parties in June July, 19^2 made out a completed con 
tract or not and w hether the appellant commuted breach of contract or not 
The result is that the appeal fails and is dismissed with costs 
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Iron and Steel (Corilrol) Order (1956) IF it tud ly ru the intent on to include keeptng or i onnf 
wiihut the word “ o*c there would have been tone jttA'u on rejardmS the period during whichll 
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wouldbe permissible to keep or store the iron, for it is common knowledge that building operations 
take^ome considerable time and are sometimes held up forshortage of material or other reasons. 

Further the word “ use ” must take its colour from the context in which it is used. In clause 7 the 

expression “ use in accordance u-ith the conditions contained” suggests something done 

positively, e.g., utilisation or disposal. Mere “ non-use ” is not included in “ use 

It is permissible to refer to the application and the Order to find out the purpose for which the 
iron was obtained. 


Appeal by Special Leave from the Judgment and Order dated 24th August 
1962 of the Allahabad High Court in Government Appeal No. 1379 of 1962. ’ 

B. C. Misra and 0 . P. Jiana, for Appellant. 

y. P. Goyul Advocate, for Respondent. 

The judgment of the Court was delivered by 

Sikri, J.— This appeal by Special Leave is directed against the judgment of the 
Allahabad High Court dismissing the appeal of the State against the judgment of the 
Sessions Judge allowing the appeal cf the respondent and acquitting him. 

The respondent obtained permits under the Iron and Steel (Control) Order 
1936 — hereinafter referred to as the Control Order — for about 28 tons of iron’ 
induding 6 tons of rods, 15 tons of joints and 2 tons ofG.C. sheets. He is alleged to 
have purchased these articles on the basis of the above permits betsveen July, 1957 
and Mardt, 1958. The premits were obtained on three applications made by the 
respondent. Only nvo applications are in the printed record. The first applica- 
tion is dated 23rd May, 1957, and is addressed to the Provincial Iron and Steel 
Controller, Kanpur, through the District Magistrate, Deoria, In this application 
the respondent stated that he was a political sufferer and he was constructinga public 
temple for wliich he required five tons of M.S. Round and eight tons of Girder. He 
further stated that the requirements were not available at Deoria and as such the 
application should be considered and fonvarded to the Controller for consideration 
and orders. It appears that this application was fonvarded, duly recommended, by 
the District Supply Officer, Deoria, and ultimately a permit was given to him by the 
Controller. He made another application dated 7th September, 1957. In this 
application he again stated that he was a political sufferer and he was constructing 
a. public temple and dharamshala for \vhich he required certain quantities of iron. 
He further stated that the requirements were not available at Deoria and as such the 
application should be fonvarded to the Controller. Tltis application ^vas also re- 
commended and fonvarded and ultimately a permit was given to him. On 3rd 
January, 1958, the accused made another application (Exhibit Ka. 9 — not available 
in the printed record) and a permit was given to him by the District Supply Officer 
himself. We may mention that the original permits are not printed in the record, 
and, therefore, we have not been able to see for ourselves as to what are the exact 
conditions contained in the permits. 


It is the case of the prosecution that the respondent after obtainingthemateriais 
sanctioned to him under The permits did not construct any temple or dharamshala 
building at Barhaj Bazar or at any other place. We may mention that Barhaj 
Bazaar is the place where he lives and the applications which are in the record also 
mention this address. 


Before the Magistrate who tried the case the respondent was put the follow- 
ing question : 

“ It IS alleged that the iron obtained under the permits mentioned in QU^Ktiops 2, 3 and 4 was 
not utilhed for the purpose for which it was taken. Wat have you to say in this respect 

The respondent’s reply was : 

“ No. Whatever iron I got, I used it in the temple sUuate in mauza Tinhari, P. S. Madhuban, 
district Azamgarh, which is my place of residence as well. 

Before the Magistrate the accused had admitted to have purchased about 17 
tons of iron. The Magistrate held it proved that the accused had at least purchased 
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ore ion more from on Mishn Lai PW 7 Thus, he came to the conclusion that the 
accused had purchasi^ at least 18 tom of iron 1 JIc further held that on thec%ndencc 
It u as clear that only 3/4 tom of rods had been utilised in the building constructed 
at Tinhan, but as the budding had been constructed betsveen 19^3 52, no portion of 
the iron obuincd by the accused had been utilised for the purpose for svluch it uras 
procured He further held that the accused had disposed of the iron wrongfully 
at Kanpur and did not e\cn bring the same to Barhaj Bazar or Tinhar Accordingly 
lie held that the respondent liad contras cned die provisiom of clause 7 of the Control 
Order 

The respondent filed an appeal bclbrc the Sessions Judge The Sessions Judge 
held lhat barring a \ cry small r^uantitj of iron, the remaining quantity that was 
recci\ed by the respondent had not been t-tiliscd in the temple or dharamthala at 
Tinhan Differing from Uic Magistrate, he held that it was not prosed by any evi- 
dence that the respondent had actually sold the excess quantity at Kanpur He 
then obseised that 

* in Ihe absence of an) Rich evidence tbe possibility of ilie appellant reUmir^ ibe iron at tome otl^ 
place u net completely excluded 

Then construing clause 7 of die Control Order, he observed that, 

‘in de aforesaid section there u no mention that the iron purchased should be utili cd at ary pant* 
cular place or will in a particular pcnotl Thecendiisoninlhe \an0u5 pcitmti granied to thcapr<l 
bnt was simp!) tbu that he should utilise the iron in ereeung a temple or H^'vitaU In tl C ttmn ci 
Barhaj It may be noted that the mam purpose was the eonstruciion of a temple and AsramaU 
thepluewhereil was to be constructed does not appear to have much s nifWance (imbcrnolime- 
bmit IS given dunng svhieh the enure quantity 7 f iron should be imlised ’ 

Accordingly he held tlmt there liad been no contravention of clause 7 of the Control 
Order 

Tlie State appealed to the High Court Srivastava, J , dismissed the appeal 
holding that there had i>cen no contravention of clause 7 of die Control Order 
According to him, two essentials ate necessary before tlicrc can be contravention of 
clause 7 

‘ In the fini place tbe iron and sieel should be * tned * , secondly it should be used otl crwise tl^m la 
accordance With the conditions contained or incorporated m the document wi ich w the autloriiy 
for the acrjuuition, ’ 

e held dial the first ccmdiiion liad not been fulfilled because it liad not been provrd 
that die respondent liad used the iron which he Jiad obtained on the basis of the 
permit Ttappearstliat die fiiidingsofdie learned Sessions Judge, as wdl as die Magis 
trate, that he had not used or utilised the remaining portions of the iron and steel 
at all were not questioned before lum Accorduig to him, if the ri-maming quantity 
of iron was still unutilised or unused, then die respondent could not l>e said to hast 
done any-dung ctmlrary to clause 7 Hcfurlhcr held dial the second condition bad 
also not been tulillled because the permit itself contained only one condition printed 
on its back. This condition was “ ilial die materials required against the pctTnit 
Will be used only for the purpose for wlucli it was asked lor and has been given ’’ 
According to lum, it is not permissible 10 refer to the application made for die permit 
because the only document dul can be looked at is the permit He was, however, 
prepared to concede that 

“ itiiatiocrpeii loihcof'icertoinentioniiiibcpcTcuitLstiiubeiritrraRtcd for tJ ep«ipo»« rJViu -fed 
In ihe apj-jcaiicw. Tliai nay be n tLortrat for svndirg it e treubte otmtetiig in it c itimi *1* 
aru li of the purpoie In that cm ilnay be penaiuh e to refer to the afplicauon ’ 

In Spite of this concesiion, he concluded dut, 

‘ when even itum not done in fKtnocood uon u nent oned in Ue forui *' tie raiacr 
In which lt« iron or iteel »» lo be uiilucd it ranitot be raid ilal a tcrrditicr ef ih' peirut t'O 
btol.-u becatue ibe au urance srven in iLe appbcauor Las i ot b'cen earned eui 

Mr B C Misra, learned CounsH few the appeUant, has urged before m flut on 
die facts found by the learned Session Judge, clause 7 of th** Contro* Order Iiai iKcn 
contravened He sap dial die v«ord use’ in clause 7 includes "kept (if cventi-al 
use for another purpose.” He sap that if one sto-cs iron and s cel, one uses it aad 
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the word “ use ” does not imply consumption only. Relying on Maxwell on Inter- 
pietation of Statutes, Eleventh Edition, page 266, he says that we should give a 
wide construction to the word “ use ” in clause 7. 

Clause 5 and the relevant portion of clause 7 of tlie Control Order are as follows: 

“ 5. DUpo-aU.—'Ho person, who acquires iron or steel under clause 4, or no producer shall dis- 
pose of or agree to dispose of or export or agree to export from any place to which this Order extends 
any iron or steel, except in accordance with the conditions contained or incorporated in a special or 
general tmtten order of the Controller. 

7. Use of Iron and Steel to conform to conditions governing aeqauttion. — person acquiring iron or steel 
in accordance with the provisions of clause 4 shall not use the iron or steel othenvise than in accordance 
with any conditions contained or incorporated in the document which avas the authority for the acqui- 

We arc unable to accede to the above contentions. There is no provision in the 
Control Order requiring that iron or steel acquired under the Control Order should 
be utilised within a specified time. If it had been the intention to include keeping 
or storing within the avord ‘ use ’ there would have been some provision regard- 
ing the period during wliich it avould be permissible to keep or store the iron, 
for it is common knowledge that building operations take some considerable time 
and are sometimes held up for shortage of material or other reasons. Further 
the word ‘ use ’ must take its colour from the context in ^vhich it is used. In clause 
7 the expression “use. . .in accordance with the conditions contained” suggests some- 
tiring done positively, e.g. utilisation or disposal. Mere ‘ non-use ’, in our opinion', 
is not included in tlie word ‘ use ’. The passage relied on by the learned Counsel 
in Maxrs'ell is as follows : 


"Wide Sente given to words . — The rule of construction, however, whenever invoked comes 
attended with qualifications and other rules no less important, and it is by the li ght wh ch each contri- 
butes that the meaning must be determined. Among them is the rule that the sense of the tvords is 
to be adopted which best harmonises with the context and promotes m the fullest manner the poEcy 
and object of the legislature. The paramount object, in construing penal as well as other statutes, is 
to .ascertain the legislative intent, and the rule of strict construction is not violated by permitting the 
words to have their full meaning, or the more extensive of two meanings, when best effectuating the 
intention. They are, indeed, frequently taken in the widest sense, sometimes eve.i in a sense more 
tvide than etymologically belongs or is popularly attached to them, in order to cany out effectually 
the legislative intent, or, to use Sir Edward Coke’s words to suppress the mischief and advance the 
remedy. ” 

But this passage does not warrant the giving of a meaning to a word apart from 
the context in -which it is used. There is no doubt that tlie Legislative intent of tlie 
Control Order is tliatthis essentia) commodity should be utilised in accordance with 
the conditions contained in the permit, but no clause in tliis Control Order evinces a 
legislative intent tliat a mere non-user is also prohibited and made punishable. 

The learned Counsel referred to London County Council v. fVood^, but we do. not 
derive any assistance from that case. The Head-note brings out the point decided 
in that case as follows : 


“The Highways and Locomotives Act, 1878, provides ^ section 32 that A coimty authority 

may make by-laws for granting annual licences to locomotives used within meir 

county. ’ And by a by-law made by the London County Council under that section it was provided 
that ‘ no locomotive shall be u;ed on any Highway within the County of London until an annual 
licence for the use of the same shall have been obtained from the council by the owner thereo . 


Ideld, that a steam-roller which was not at the time being employed in 
merely passing through the county to a destination outside was being used within the county vith 
in the meaning of the section and the by-law. ” 

In the context, tlie word “ used ” was, with respect properly construed. Collins, J., 
held that, 

“ the object of the Act was evidently to protect the ^tid ^ eff-ct of a^sm ^ 0 

Upon the highways may be just the same whether it be engaged m men g , , 

In conclusion we hold that it has not hcen established that the r«pondc^t a 
used the iron acquired by him in contravention of clause 7 of th- Control Larger. 


1. L.R. (1897) 2 Q..B. 482. 
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The learned Counsel further urges that the High Court erred in holding that the 
application cannot be referred to for the purpose of construing the conditions appear 
ing in the penrit, the condition being tlwt * the materials acquired against a permit 
Mil be used only for the purpose for svhich it was asked for and has b*cn gnen ’ 
He says that the expression ‘ the purpose Ibr which it tvas asked for ” refers back to 
the application, and tlie expression “ lias giwn ’* refers back to the Order There is 
some force in what he urges \\c are unable to sustain the finding of the High Court 
that It IS not permissible to refer to the application and the order to find out the 
purpose for which the iron ivas obtained But c\en if we look at the applications, 
which are in the punted record, the purpose mentioned is only construction of a 
temple, in the application dated 23rd Mav, 1957 and temple and dharamikak m the 
application dated 7lh September 1957 These applications do not disclose ffiaf (ft;e 
respondent wanted to construct tlie temple and dkaramshala at any partiailar place 
It is Urged that the sentence which occurs in both the applications, namely, tliat tlie 
resquirements arc not available at Deoria, shows that the purpose for which the 
iron and steel was required was for construction of a temple and dhanrashala in the 
district of Dcoria 1 his argument is sought to be reinforced by asserung that a 
DistrictMagistratcwas noiempowered to recommend applications for iron required 

for works to be constructed outside the District, and therefore it must be held that 

the purpose was construction of a temple and dkaramshala m the district of Deoria 
Hoiveicr, no orders shmsing die jurisdiction of the District Afagistratc m respect of 
this mailer has been shown to us, and we are unable to conclude from the apphcationi 
that the purpose svas construction of a temple and dkaramshala in the district of 
Deoria alone 

Accordingly we hold that the respondent has not conirascned clause 7 of 
the Control Order Tlic appeal accordingly fails and u dismissed 

K.S Apptd dumtssti 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

pREsEjrr — K. SuBBA Rao, J C Shah a-sd R S BaoiawaTiJJ 
The Cochm State Power and Light Corporation, Ltd ApptllanI* 

V 

The State of Kerala , Jlesponlenl 

Otrtrintf Art (/V t/ 19t0) mmiLi hy Ait XXXIl ^ J959), itctwn G— 
far liertali txtTnsa\g cpltm U pvtka e the bvt mtui & liciiuttiul inng in cetfriaiut tetth La9~' 

ESnI—StaU Cornnntml \f txsUJ wiiA the fptan wKder fttitn G (2) ^ (jU gnmiti Ait 

Asumias Wiihoul deciding Hat the opt <n of pure toting the undertaking oa the expiry of ‘he 
period of 23 yean ipeciTiedia the 1 ccruCH-atara lal>leundcTiecuonG(l)oribe£leetncityAct (iSIf) 
(as anieaded in 1939) such optioa vested m ihc State Elcctnaiy Board aad m the instant case as the 
Board duly elected to purchase the undertaking the S»te Covemment acquiring no ngbt or opi on 
of purchasing the undertaking under secuon C It cannot be taid that as the Board had not g ixn 
BOCjce to the State Govemmeat as required by secuon G (4) it mint be deemed to have elected not |0 
purchase the underuking Secuon 6 came into force on 5th September, 19 j 9, and in the insuni 
case the relevaot period expired on 3rd December, 1900 la the orcumitances the giving of the re- 
quisite nonce of 18 momhiia respect of the opuon of purchase on the expiry of 2nd December 190^* 
svasirapossiblc from the commencement of section 6. The performance of this iropouitle duty mu* 
be executed in SKCordance w th the maxim, tn Kmtept mfivuiiilta (ibe law does not eoirpel il‘ 
doing of im’Xwsibihties) and sub-section (4) of section 6 muit be construed as not being appheabie to 
a case where cois{^nce with it is inrxmble 

By notice served upon the licensee the Board duly elected to purchase the undertaking on the 

expiry of 23 years. Consequently, the Sute Covemment never became vested wiUi the option of 

purchiung the undertaking under section 6 (2) The Sute Government misl, therefore, be reiiraiir 
ed fruet taking action under iu notice of 20tb November, 1929 


•CA-No e07tSl%3 


SSih Febru3/y, S9Ci. 
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Appeal from the Judgment and Order, dated 4th October, 1962 of the Kerala 
High Court, Ernakulam, in Writ Appeal No, 17 of 1962. 

A. V. Viswanatha Sastri, Senior Advocate (Arun B. Saharaya and Sardar Bahadur, 
Advocates, with liim), for Appellant. 


V. P. Gopalan Jfambiar, Advocate-General for the State of Kerala (V. A. 
Seyid Muhammad, Advocate, with him), for Respondent. 

The Judgment of the Court tvas delivered by 

Bachawat, J. — ^The short question in this appeal is whether the proposed acquisi- 
tion of the electrical supply undertaking of the appellant by the State of Kerala 
in pursuance of the notice. Exhibit G, dated 20th November, 1959 is authorised 
by section 6 of the Indian Electricity Act, 1910. 

The appellant is the holder of a licence for the supply of electrical energy in 
Ernakulam and other places in Cochin. The licence was originally granted to 
the managing agents of the appellant under the Cochin Electricity Regulation III 
of 1 102 then in force in Cochin and subsequently assigned to the appellant with 
the permission of the Cochin Government. On the merger of Travancore-Gochin 
with the Union of India, the Indian Electricity Act, 1910 was made applicable by 
the Part B States Laws Act, 1951 (III of 1951) to the Travancore-Cochin 
area, and the Cochin Electricity Regulation stood repealed. The Electricity 
(Supply) Act, 1948 ( LIV of 1948) was also made applicable to the Travancore- 
Codun area by the Part B States Laws Act, 1951. On 31st March, 1957 the Kerala 
Electricity Board was constituted, and by section 71 of Act LIV of 19^. any right 
and option to purchase the undertaking of the licensee under the Indian Electricity 
Act, 1910 was transferred to and vested in the Board. Now, the right or option to 
purchase the undertaking of a licensee under section 7 (i) of the Indian Electricity 
Act, 1910 then in force was exercisable “on the expiration of such period not 
exceeding fifty years, and of every such subsequent period, not exceeding twenty 
years as shall be specified in this behalf in the licence”. Sub-section (4) of section 7 
provided : 

“ Not less than two years’ notice in writing of any election to purchase under this section shall be 
served upon the licensee by the local authority or the State Government, as the case may be. ” 


Clause 15 {a) of the licence held by the' appellant provides : 

“ The option of purchase given by section 7, sub-section (i) of the Regulation shall first be exer- 
cisable on the expiration of 25 years from the commencement of this licence and on the expiration of 
every subsequent period of ten years during the continuance of this licence. ” 

Section 7 (i) of the Indian Electricity Act, 1910 corresponds to section 7 (i) of the 
Regulation, that is to say, of the Cochin Electricity Regulation. The date of the 
commencement of the licence is 3rd December, 1935. The period of 25 years 
mentioned in clause 15 {a) of the licence expired on 2nd December, i960. The 
last date for giving the two years’ notice of the election to purchase on the expiry 
of 2nd December, i960 required under section 7 (4)-of tlie Indian Electricity Act, 
1910 expired on 2nd December, 195^* ^ February, i959> State Electri- 

city Board served on the appellant a notice, Exliibit B, of its election to purchase 
the undertaking of the appellant on the expiry of 2nd December, i960, but this 
notiee not being in accordance with section 7 (4) was of no legal effect. 


By the Indian Electricity (Amendment) Act, ^ i959 (XXXII of i959)> 
section 6 now in force was substituted for the old section 7 of the Indian Electricity 
Act, 1910, with effect from 5th September, 1959. Section 6 of the Indian Electricity 
Act, 1910 now in force reads : 


“ 6. (1) Where a licence has been granted to any person not being a local authority, the State 
Electricity Board shall, — 

(a) in the < 


ard shall, — 

v-y .he case of a licence granted before the commencement of the Indian Electricity (Amend- 

ment) Act, 1959, on the expuation of each such period as is specified in the licence ; and 


— Uil LllC Vi 

, (4) in the case of a licence granted on or after commencement of the Am, on the t^pirahon 

of such pCTiod not exceeding twenty years and of every such subsequent period, not exceeding ten > cars, 
** shall be specified in this behall in the licence ; 


s c J— -27 
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have the option orpurchasin? the undertaking and snchoptionshall be exercised by the State Eleetn 
aty Board serving upon thelicenseeanoiicemwntingofnot less than one j-earreo unn? ihchcemee 
to sell the undertaking to it at the expiry of the reles-ant period referred tom ihissiA-section 

(2) Where ft State ElectnaiyBoaid hasnotbeen constituted or if constituted doesrot elect 
to purchase the underta^g the Sute Govennnent shall have the like opuon to be exeraiied in ilrf 
Lke manner of purchasing the undertakicg 

(3) Where neither the State Electricity Board nor the State CovcTTmcnt elects to purchase lie 
undertaking any local authonty constituted for an area vitbin wl ich the s«l ole of the area ofiupply 
ts included shall have the like option to be exercised in the like manner of purchasing the undcrukinj 

(4, If the State Electncity Board intends to exercise ‘ the option of purchasing the underukirg' 
under t’-ii section it shall send aniniirifttionin writing of such intention to the State Covenurert at 
least eighteen months before the expiry of ihc relevant period referred to in sub-ieciion (I) and ifro 
luch uitimation as aforesaid is received by ll e Scale Covemnient the Stale Electncity Board shall Le 
deemed to have elected not to purchase the underialing 

(o) IfiheStateOoieinmentintendstocxerciseibcoption of purchasing ll eunJcrtakirg under 
tlussocuo-i iithallsendanint matiooinsvniingorsucbtntcrition loti elocalaulhority ifany referred 
tointui^'tcuon (3) atleisi fifteen iwrithsbefofeihe expiry of the relevant period referred to in sute 
section (I) andi/noxuch iminialion as aforesaid is received by ll e local authonty tl e State Goi'eni' 
ment shall be deemed to have elected not to purchase the undertaking 

(G) Where a not ce exi^ rising the option of purchasing the undertaking las been served upon 
the licensee under this section the licensee shall deliver the undertaking to the State Electricity Bo^ 
the State Govcrrm'ii or the local authonty as tl e case may be on the expiration of the relevant 
period referred to in sul>iceUon (1) pending thcdeiermmaiion and payment of the purchase price 


(7) Where an undertaking IS purchased under tl u section tl c purclaw shall pay to the 
licensee the purchase pnee deteinuted in accordance with the primsioia of sub-section £4) of section 
7»A.*’ 


On a4th Ociobcr the State Clectrici(> Board served vpon the appellant 

a notice, Lxhibit D, of ns election to purchase Utc undenaJcing on the expiry of 
2nd Dcccinbcr, i960 On 29U1 October, 1959 the State Clectricit} Board served 
upon the appellant another notice, Exiubit 1 ., of its election On 20th November, 
1959, die State Government served upon the appellant a notice, Fxlubit 0 , ofiu 
election to purchase the undertaking on the expiry of 2nd Dccanbcr, 19C0 On 
14th November, 19C0, the appellant (tied a vvm petition in ihelligli Court ofKcrala 
mpleading the Sute of Kcraia and die Kerala State Electncity Board and asbng 
or the issue of appropriate writs and orders restraining them from taking any action 
pursuant to the notices Exhibits B, D, E, and O On 201I1 December, 1961, a 
learned single Judge of die High Court pass^ the following order 

“ In wewofthervprescnution made before me by both the leamed Advocftte-Ccneral appeanrg 
fortheSute the 1st rapor-doil and Mr Knituiaswami ly-engar lean ed Counsel appearuig forihe 
Kerala State EJecinaty Board the second respondent ihat for the puipOK of this wnl petition the 
noucausued by the Kerala State EJectnacy Board EvhilisD D and E can be ignored it foUowsiial 
Tieither the lit lespondenl nor the 2nd respondent has any jimidKtion or power to lake any action 
on the basis ofExbibitsB, Dor E In new of the fact that I am upholding the action of tie State 
Coveminent, who had »«ucd the notice ExhilauC ilfcllows iliatihe litrerpondentalorcisenutledio 
take further acuonurdfT tie Act in pursuance of ih*- notice ExhibiisG luuedand sent along wiih 
the coiTTOig latter Exhibits F, on 20ihi No\ ember I9j9 Itfollows subject to wKit it suied about 
Exlubiu B,D and E, that the wme petition has to be dnmiised There will be no order as to costs.' 
Tlic effret of ihu order was that the State riectxicity Board waived and abandoned 
all Its rights ofpursuanccofthcund'rUkjnR under die notices, r-JubiU B, D and 1 , 
and neither the Kcraia State E!ectnat> Board nor die State ofKcrala had any 
junsdicuon or power to take any action on tivc basis of Uiovc notices, and save as 
aforesa d, the writ petition vias dismissed, and it viai held fliat the State Govern- 
ment was entitled to fake furUier action under its notice, Exlubit G Agcp'iescd 
^ this order, ihc appellant fikd an appeal in die Kerala High Court implcadirz 
die State Government only as the party respondent Tlie State I lectncity Board 
did not fi’e any appeal from tlic order of the leamed single Judge. By lU judgment 
dated }th October. 19G2, a Diviuon Ben-hof di- High Court dismisacd die apjjcak 
In paragraph 15 of its judgment, ilic Bencli otserv cd 

“ In Its pr-u on the appelUni ftiKvS for rrlieKboOi sigsust State Covenunfrif and the Sts e 
E.<ctnnty BoonJ Hosier in t) e course rfih^hesn gofiLcpci 1C71. the Board gave units clura 
iindrr ExhlK s B D and E a.id *nlr He claim of the State Irtnm-nfni uater Eshlbi C svsi 
carvaaiet! The p«ilK>B waa, in ef'oct aPowed ayu st the IVard Tl <- Jp>^tl fci, jiol 
a.d iiocaportytotlicpreieitarpiral ^mooiKein-y iherefure be igrcred except to the 
titciit that they may affect the ngha w the State Oovxniricjit. " 
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The appellant now appeals to this Court under a certificate granted by the Wish 
Court under Articles 133 (i) (a) and 133 (i) (r) of the Constitution. • • 

On b^ehalf of dre appellant, Mr. Viswanatha Sastry contended that fi) as the 
t\v'o^ years noticejn writing of the election to purchase the undertaking on the 
expiry of 2nd December, i960 was not served on die appellant as required by the 
old section 7 (4) of the Indian Electricity Act, 1910, the appellant acquired a vested 
right to hold the licence until die expiry of a further period of ten vears, that is to 
say, until 2nd December, 1970, and this vested right was not taken away either 
expressly or by necessary implication by the new section 6 of the Indian Electricity 
Act, I9]t) introduced by the amending Act IvXXlI of 195^ 5 (2) the expression on 
the expiration of each such period as is specified in the licence ” in die new section 
6(1) {a) means a period ivhich has not expired and on the expiry of wliidi the option 
may be legally exercised, and since in the absence of the two years’ notice required 
under die old section 7 (4), the option of purchase on the expiry of 2nd December, 
i960 could not be legally exercised, the new section 6 (i) did not confer any option 
of purchase on the expiry of 2nd December, i960 and the first option exercised 
under the new section 6 (i) would be on the expiry of 2nd December, 1970 ; 
CS) sub-sections (4) and (5) of the' new secdon 6 show that die period on the expiry of 
which the option under sub-section (i) of section 6 is exercisable, is a period which 
would expire at least 18 mondis after the coming into force of the new section 6 
that is to say, after 5th September, 1959, and since the period expiring on 2nd 
December, 1960 is not such a period, the new section 6(1) did not confer any option 
of purchase on the expiry of 2nd December, i960 ; and (4) in any event, the State 
Electricity Board having duly elected to purdiase the undertaking on the expiry 
qf 2nd December, .i960, the State Government acquired no option of purchase 
under sub-section (2) of section 6 of the Indian Electricity Act, 1910. 


On behalf of the respondent Mr. V. P. Gopalan bfambiar, the Advocate- 
General of Kerala; contended (i) that the absence of two years’ notice under the 
old section 7 (4) of the Indian Electricity Act, 1910 did not confer upon the 
appellant a vested right to hold the licence until the expiry of 2nd December, 1970, 
and the inimunity from compulsory purchase under the old section 7 arising from 
the non-serrice of'the requisite two years’ notice could be, and, in fact, was taken 
away, by the-new section 6, 'wliidi required only one year’s notice of intention to 
purchase the undertaking ; (2) assuming tliat the appellant acquired under the 

old section 7 a vested right to hold the licence until 2nd December, 1970, such vested 
right was taken away by the new section 6, which expressly applies to licences granted 
before its commencement, and the period of 25 years is a period specified^ in the 
licence on the expiry of which the option of purchase was legally exercisable ; 

(3) sub-sections (4) and (5) of the new section 6 did not cut down die plain meaning 
of sub-section (i) of the section and the option on the expiry of the period of 25 years 
Was vested under sub-section (i) of section 6, though this period^ dm nt^ 
expire 18 months after 5th September, 1959 j ( 4 ) the State Electricity Board 
did not send to the State Government any intimation in writing of ite intention to 
exercise the option on the expiry of 2nd December, i960 as required by sub-section 

(4) of section 6 the Board must be deemed to have elected not to exercise this 
option, and consequently by sub-section (2) of section 6, the State Governmen 
is vested with the option. 

We think that the fourth contention of Mr. Viswanatha Sastry is sound, and 
should be accepted. Assuming, ivithout deciding, that die option o purciasing 
the undertaking on die expiry of the period of 25 years specified in t m . 

available under sub-section (i) of section 6, such option vested in the State B/ecm- 
city Board, and as die Board duly elected to purchase the 
Government acquired no right or option of purdiasmg die e g 
section 6. On this ground alone, the appeal should be al owe , odier 

of die matter, we do not tliink it necessary to express any opmi 
contentions urged before us. As far as the State Electricity ° ~ 

has abandoned and waived its option of purchase on the expiry o 5 7 ’-^ 
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Sub-£CCt)on (Oof section G expressly \ests in tlic State Elcctrldu Board the 
option of purchase on the expirj' of the relevant period specified in the licence. But 
the State Go\emment claims that under sub-scction (2) of section 6 it is nosv vested 
vsith the option. Nov\, under sub-section (a) of section 6, the State Government 
would be vested with the option only “where a State Electricity Board has not 
been constituted, or if constituted, docs not elect to purchase the undertaking”. 
It IS common case that the State Electricity Board was duly constituted. But die 
State Government claims that die State EIcctricitv Board did not elect to purchase 
the undertaking For this purpose, the State Gov’cmment relies upon die deeming 
provisions of sub-section (4) of section 6, and contends that as the Board did not 
send to the State Goviemment any intimation in writing of its intention to exercist 
the option as required by the sub-wtion the Board must be deemed to have electee 
not to purchase the undertaking Now, the effect of sub-scction (4) read with 
sub-section (2) of section 6 ts that on failure of the Board to give the notice prescribed 
by subsection (4), the option vested in ihc Board under sub-section {1} of section 6 
vvas liable to be divested Sub-section (4) of section 6 imposed upon the Board 
me duty of giving after the coming into force of section 6 a notice in writing of 
Its intention to exercise the option at least 18 months before the expiry of the relevant 
period. Section 6 came into force on 5ih September, 1959, and the relevant peri^ 
expired 3rd December, i960 In the circumstances, the giving of the requisite 
notice of 18 months in respect of the option of purchase on the expiry 01 2nd 
D«ember, 19G0 was impossible from the very commencement of section 6. The 
performance of this impossible duty must be excused in accordance with the maxim. 
lex non cogil eul impossibtlta (the law doeaoot compel the doing ofimposnbiliUes), and 
subsection u) of section 6 must be construed as not being applicable to a case 
where. compliance with it u impossible. We must therefore, hold that the State 
blectriaty Bcmrd w as not required to give the notice under sub-section (4) of section 

of Its option of purchase on the expiry of 25 years It must follow that 
the Board c^not be deemed to have elected not 10 purchase the undertaking imdtf 
5 * (4) of swiion 6. By the notice served upon the appellant, die Board 

duly elected to purchase the undei taking on die expiry of 25 yeari. Consequently, 
the btate Government nev'er became vested with the option of purcliasing the 
nndet^ng under sub-section (2) of section 6. Tlic State Government must, 
therclore, be restrained from taking action under its notice. Exhibit G, dated 20ih 
ivoveniber, 1959. 

result,_the appeal is allowed, and the respondent Stale of Kerala is 
ratrainrt Irom taking any action under the notice. Exhibit G, dated 20th Nov ember, 
959 ' Inc respondent shall pay to tiic appellant the costs in this Court. Vi’e 
direct the parties to pay and bear their own costs in the Courts below. 

Appeal allo-xti. 
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Biia K/fimi A 4 I (XXX 0/ H—Ootn n3rlga£f0~-Limaetbit~-Gta:dcT0!iau 

a^on Mofihe Bihar LandRrfureu Act fii«iil.e period of linuCUion of inirxnthi from 
pnaeribedtbemiyiderfortaakfrigtucbaeUiri. 

toraov er 1 he amount under the mortgage ilwuld be»ul»uiifg, ihai b totay.iiihouUcoi ha»« 
beewe tarred Bui whether the cUimon itenwrtgage is tarredorjiot may aho deperdt««n 
another queti.w whether a decree has tatn oUaiixd on the said mortage or peu If jjo suit fca* 
yen filed the Caitas CH^er wiU hare to ascertain ul >th<T on the date If e claim is nude a suiw 
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enforce that mortgage is barred. If a decree has been obtained, the Claims Officer will have to 
M^tain whether on the date the claim is made the decree has heceme barred. If the Claims 
Officer IS satisfied that it is in time either because the mortgage claim is svithin the prescribed time or 
because the decree is not barred by limitation, he proceeds to ascertain the amount due under the 
mortgage in the manner prescribed by the Act and the Rules made thereunder and, if a decree is 
made even by reopening it. 

In the instant case where the mortgagee in his claim petition expressly stated that a decree was 
obtained on the- mortgage the High Court was quite justified in holding that the claim svas also in 
substance based on the foreign decree which would be within time under Article 1 1 7 of the Limitation 
Act. 


Appeal by Special Leave from the Judgment and Order dated 24th August, 
1961 of the Board, constituted under section t8 of the Bihar Land Reforms Act, 
1950, in Claim Appeal No. 61 of 1956. ’ 

A. V. Viswanalha Sastri, Senior Advocate (J. C. Sinha and K. K. Sinha, Advocates, 
with him), for Appellants. 

B. Sen, Senior Advocate, (S. J)f. Mukfierjee, Advocate, with him),'for Respon- 
dents. 


The Judgment of die Court was delivered by 


Subba Rao, J.— One Kumar Pramatha Nath Roy advanced 5 loans to the 
predecessors-in-interest of the appellants and the opposite parties i to 5 before the 
Claims Officer on the mortgages of Khagra Estate which was jointly owned by them. 
Out of the said mortgages, the appellants’ predecessors-in-interest executed 3 
mortgages. Exhibits i-B, i-C and i-D, dated 30th September, 1927, 30th June, 
1932, and 23rd June, 1935, respectively. The said Kumar Pramatha Nath Roy 
filed Title Mortgage Suit No. 3/13 of 1937 in the Court of the Subordinate Judge, 
Dinajpur, to enforce the mortgages and obtained a decree therein. The mortgagee 
and some of the mortgagors filed appeals in the Dacca High Court against the said 
decree. On i8th August, 1949, by a common judgment a mortgage decree was 
made by the High Court in favour of the mortgagee whereunder the appellants 
were made liable to pay a sum of Rs. 10,27,594-g-b. Subsequently the said Estate 
was notified under section 3 of the Bihar Land Reforms Act, 1950, hereinafter called 
the Act. Thereafter, on 27th October, 1952, the mortgagee filed a petition under 
section 14 (i) of the Act in the Court of the Subordinate Judge, Claims Officer, 
Bhagalpur Division, Purnea Camp, setting up his claim to the amount due to him 
from the appellants in terms of section 16 of the Act. To that petition he made 
the legal representatives of the original mortgagors of all the five mortgages as 
parties. Opposite parties 6 to 12 are the appellants, who represent the mortgagors 
under Exhibits i-B, i-C and i-D ; and opposite parties i to 5 represent the 
mortgagors under other mortgages with which we are not now concerned. Respon- 
dents 1 to 5, though they filed a written statement, remained ex parte. Respondents 
6 to 12 contested the petition. They not only questioned the correctness of the 
amount’ claimed as due from them but also pleaded that the claim under the mort- 
gages was barred by limitation. 


The learned Subordinate Judge held that the claimant had proved his claim 
ex parte against the opposite parties Nos. i to 5'; so far as the appellants were 
cemed he held that a sum of Rs. 8,50,253 towards principal andRs.i, 17,625 towards 
interest were due from them under Exhibits i-B, i-C and i-D._ But he held mat 
the claim in respect of the said 3 mortgages was barred by limitation. In mat view, 
he dismissed the claim so far as opposite parties 6 to 12 were concerned and allowed 
it against opposite parties i to 5. Kumar Pramatha Nath Roy, trm c airnai^ 
and the Trustees of Kumar P/amatha Nath Roy Public Charitable Trast 
presumably the -Trust was created' by the said Roy m respect of the ®o”gages 
preferred an appeal. Claim Appeal No. 61 of 1956, to the ° J which 

at Patna, which was the Board appointed under section 17 ® , Court 

appeal lay against an order of the Claims Officer under the Ac . S 

a construction of the pleadings,- came to the conclusion tha -within 

on the mortgage decree of the Paldstan High Court and, therefore, it was wthm 
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time under section 117 of the LimiMtion Act As regards the amount claimei, 
observing that the learned Counsel for the parties had not challenged the correct 
ness of the finding of the learned Claims Officer so far as the amount payable to 
the claimant was concerned, \i affirmed the amount declared b> the said OtTicer 
as due from the appellants 

This appeal is filed against that order by the opposite parties 6 to 12 after obtain- 
ing the Spcaal Lease of this Court We arc not concerned in this appeal vitli 
the rights of opposite parties 1 to •) as they arc not parties in this appeal 

Mr A V Viswanatba Sastri learned Counsel for the appellants raised before 
us the following 2 points (^1) fhe r-spondmes made a claim only on the basis of 
the mortgage deeds and, therefore, the High Court went wrong in giving them a 
relief on a new cause of action namely, tlw foreign judgment of the Pakistan High 
Court , and (2) even if the H gh Court was right in that regard, it went wrong in 
accepting the finding of Oie Subordinate Judge as regards the amount due frem 
them on a misapprehension that ilie appellants had not challenged the correctness 
of the finding of the learned Subordinate Judge in that regard 

Mr B Sen, appearing for the respondents while supporting the findings of the 
High Court, contended that m case a remand to the Claims Officer vras neeessaiy 
It should be rnade clear iliai ihe question whether and to what extent the findings 
of the High Court of Pakistan would be binding on the Claims Officer should be 
left open to the decision of the said Officer 

Tlie first ejuestion turns upon the pleadings in the case, having regard to the 
refev-ant provisions of the Act At the outset it would be convenient to notice the 
relevant provisions of the Act 

*Sieiu^ U 'D —Every aeJitor who« d^bt 11 secLred by the mongvge ®f, or ii*ch«se wvsnT 
AUteor lentireor pan thereormtedtn the State under *«euc>n 3 or 3 A may wiihinw* incjiiM w 
date of such vaunjor the due op wheh such ered tor it dimoumed undfr ileprowiiontw cUk* 
(f)of*eciion4 or witl m three fn'rvtfatfomihedatcefappointmentoftl.eQaimtOfllcer vrithner 
date u later, notify in the nresrnbed imnrter hu claim in >miing le a CtaJm* Ofliter to 1* sppom <0 
by the State Oovemmeni for the purpose ofdetcnninirf the amotmt of debt Irtally and Juitly payable 
to each creditor in respect of his cLs bl 

la— Ererycreditorsubrfutiinflihja elaimmconTphanee vultlheprovuionsofsetliOB H 
ihaJI fumuh along with hii tmtien statement of elajim full paritndan thereof and shall, witwJi 
such time at the Claims Oflker may appoint produce all documents which are in his_p«»«*iion 
Of control (incladtnc entnes in bools of accounts) ©n w! icli he rtbes to supptirt h»s claim, logeu rr 
with a (roe copy of every such document. 

Sfetwo 16 — (1) The Oa ms Officer shall In accordance with thcTltilcs to be made under iJb 
determine the principal amciunl justly due to each creditor and il e interest {if any) due at lie 
date of such deternuaaiioa in respect of such pnneipal amount 

(2) In detennfnuv; the principal otaount and interest under lub-settion (I), ikc Oaims 
Ofiictr shall proceed in the foUovnrs manner •— s 

fa) heshallascerpm the amoimtofthepnnapaloripnallyadvanerdineacli case irrespeetiie 

of the closing of acttninu, execution of frmh bonds, of decree or o^er of k Cmifl * 

The gut of the said provisions relevant to the present enquiry may be stated thus * 
Every creditor whose d-bi is secured by a mortgage of any estate may fi’e a cJajnt 
within C inomlis of the <Utc of the vesting trf the said estate in the State He shall 
funmh along with his elaun the full particulars thereof. He slialJ produce all bu 
documenu on which he relics to siippoit his claim within time appointed by the 
Claims Officer Thr Claims Offi<tx then in accordance with ilie rules prescribed 
determines the pnneipal amount due on ihe mortgage irrespective of the closing of 
accounts, cxeOiUon of fresh bonds, ord<-crecoT order ofa Court It will beno*iCfd 
that under the scheme of the said prcnavicns the claimant shall give the paniculan 
of ilte mortgage , and the Claims Officer for the purpose of ascertaining the amouat 
due iheieon under llie provuions of the Act and ibe Rules made dicreunder 1* 
empoweredto rcopenevcnadecrecmadeoniliebaujoftlicsaidraortgage Secti m 
14 fixes the period of bmitation oT C tnomlis from the date prescribed tlicrrundff 
for ctakmg such a claim. It is no doubt srip'icit in die p'oM <rw tliat the claim to 
recover die amount under tfie mortgage should be subsiiting , that is to say, it 
diould not have becom* barred. BatwlKther die claim on die mortgag'* » barred 
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or not may also depend upon another question whether a decree has been obtained 
on tlie said mortgage or not. If no suit has been filed, the Claims Officer will have 
to ascertain whedier on tlie date tlie claim is made a suit to enforce that mortgage 
is barred. If a decree has been obtained, the Claims Officer will have to ascertain 
whether on t^ie date the claim is made the decree has become barred. If, this 
distinction between the limitation prescribed under the Act for making a claim under 
section 14 of the Act and tlie bar of the claim outside the Act is borne in mind, 
mucli of tlie confusion raised in this case ivould disappear. To put it differently, 
when a claim is made before the Claims Officer, he has to consider two questions, 
namely, (i) whetlicr the claim is made within 6 months from the prescribed date ; 
and (ii) if it is so made whether tire claim to recover the amount is barred by bmita- 
tion. Tf he is satisfied that it is in time either because the mortgage claim is within 
tlie prescribed time or because the decree is not barred by limitation, he proceeds 
to ascertain the arnount due under the mortgage in the manner prescribed by the 
Act and tlie Rules made thereunder and, if a decree is made, even by reopening it. 

With this background let us look at the claim petition. In the claim petition 
the. particulars of the mortgages were given, the amounts payable under each of the 
mortgages tvere stated, the fact that a suit was filed in the Court of the Subordinate 
Judge, Dinajpur, and that it finally ended in a decree by the Dacca High Court 
was mentioned. It is true that tlie mortgage decree made by the Pakistan 'High 
Court was not filed before the Claims Officer, but die respondents 6 to 1 2 in their 
written statement gave all the particulars of the amounts payable by tiiera under the 
mortgage debts, referred to the suit and die appeal in the Subordinate Judge’s Court 
and die Pakistan High Court, relied upon the findings of the High Court in support 
of dieir case and even filed die decree of the High Court before the Claims Officer, 
If the decree was not filed by the opposite party, the claimant might have filed' it 
widiin such time as the Claims Officer might appoint under section 15 of the Act, 
In the circumstances we are satisfied that the particulars given in the claiiii' petition 
satisfy die provisions of the Act and the Claims Officer could entertain that claim and 
reopen the decree to ascertain the amount in terms of the provisions of the Aet. 


That apart, even if the claim shall be specifically based upon the decree, we 
agree with the High Court that on a fair reading of the pleadings it can reasonably 
be held that the claim was also made on the basis of the decree. The mortgagee 
in the claim pedtion filed by liim expressly stated in paragraph 9 thereof that a decree 
was obained on the mortgages. In the written statements that fatt was admitted. 
It is true that the High Court made a mistake when it stated that the appellants 
raised the question that the claim petition could not be allowed because die mortgage 
bonds had already been sued upon and a decree was passed in favour of the claimant. 
This statement was made in the written statement of the opposite parties i to 5 and 
notindiat of opposite parties 6 to 12. But before the Subordinatejudge the opposite 
parties 6 to 12 argued that the claim was based on the judgment and decree of the 
High Court of Pakistan and as such the application was not maintainable. It is, 
dierefore, clear that even the appellants understood die claim as based upon the 
judgment and decree of the said High Court. In the circumstances when all the 
necessary facts are alleged in the claim petition and when die opposite parties them- 
selves understood the claim as based upon the decree, the High Court was quite 
justified in holding that the claim was also, in substance, based on the foreign decree. 

In either view the question is whether the decree was barred by limitation. 
It is not disputed by Mr. Viswanatha Sastri that if the claim was based upon the 
foreign judgment, it would be within time under Article 1 17 of the Limitation Ac . 

The next question is whether the High Court was right in holdi^ that the Parties 
had not challenged the correctness of the finding of the Claims Offi'-ci so ar as 
amount payable was concerned. In the petition for Special Leave Cround 13 

reads; 


"That in arguing the appeal, the Advocate appewing on 
the appeal should be remanded so that the aairas Officer may pass an order allorsing the claim* 
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based on the foreign judgment and therefore lliepetiuonen did not advance any argument vnhregsrf 
to the coimderation of the three mortgage bonds 

In paragraph 13 of the Statement of Case filed by the appellants the same contention 
was raised It reads 

WTi le arguing the appeal before the Board the learned Adtocate for ll e Tc>rci tier » 
that the eja m is not barred by I nutation and proposed that ll c appeal be remarded to tl t C3a w 

OfTicer to pats an order allowing the cla n» to be based on the foreign judgmert ard llvs lleirfrl- 

lants only argued the quest on of bmitation and did not argue Mlh respect to the cora derat cn of lU 
mortgage bonds. 

In paragraph 1 1 of the Statement of Case filed by the respondents this position was 
practically accepted It is stated therein 

It was also urged altcrnalively that if there was any d fficulty felt in allowing tte tUim of 
the applicant on the ground that ihe oppcsite parties d d not avail of tl e opportunity to tcnltiliU 
cbim thoroughly under some misapprehens on then the Court at best, could only remand tie 
matter to the Claims OfTccr giving themfrab opportumiy 

That apart, even in the earlier part of the judgment of the High Court, it observed 

The only quation for consideration u whether the present proceed rg can be held to hae 
taben place of a sun on a foreign judgment or ihu would be a proceeding on Ihe bat s of the ongirJ‘ 
mortgage bonds themselves Learnt Counsel for the parties accordingly bavo argued m 
of their respective standpoint on this macier 

This IS also consistent with the contention of the appellants In the cirnimstanco 
we are satisfied that the High Court was under some misapprcliension when it accept 
ed the finding of the Claims Officer in regard to the amount payable to the claunanb 
Mr Visvvanatha Sastri further contended that in uorhing out the amounU due 
to the claimant from the appellants the Claims Officer is bound by the findings gnYa 
by the Pakistan High Court It was also brought to our notice tJiat by reason of the 
Indian High Courts Order, 1947, the ludgment of the Pakutan High Court had to 
be treated as the judgments of the Calcutta High Court Mr Sen appearing for 
the respondents, did not concede tlic posiuon in regard to Uie findings of the High 
Court ^^e do not propose to exp r es s any opinion on this question 

This question is left open for the decision by the Claims Officer when he deter 
mines the amount due to the claunant 

In the result, the appeal is allowed in part tlic order of the High Court is set as dc 
and the appeal is remanded to the Claims Olficer for determining the amount due 
to the respondents under section 16 of the Act As the parties failed and succeeded 
in part, they will bear their own costs in this Court 
KS 


Apptal allcKtd 



213 


H] STATE OF MADRAS V. GOVINDARAJULU iJATDU {Stlbba Rao, J.). 

THE supreme court OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. Subba Rao, J. R. Mudholkar, and R. S. Bachawat, JJ. 

The State of Madras _ Appellatn^ 

V. 

P. Govindarajulu Naidu . _ Respondent. 

Madras Estates {Abolition and Conversion into Ryotwari) Act {XXVI of 19iB) 'sections 2 (15), (16) and 3 
—Madras Estates Land Act {I of 1908), section 3 (2) {e)—Mothiranibedu village in Madras StaU—If zamin 
estate or wider-tenure estate— notification under section 3 of Act XXVI of 1948 tal.ing over the said estate as 
zamin estate — Validity. 

In 1796 the then Collector of the Honourable Company’s Jagheer granted a cowle to one R, 
who was occupying the office ofaJVattoar conferring on himthemirasiofMothirambedu village in 
the Chinglcput District in the State of Madras, subject to his paying all just dues. At the time of the 
making of the permanent settlement in Chingleput District, which was then described as a Jagir, 
it was decided by the Company to maintain shrotriem, t e., grants made to Xattuiars, including those 
granted to R, and realise their dues through the instrumentality of the aamindar. This policy v\as 
implemented by including the shrotriems in the zamindari by transferring the Company’s ultimate 
reversionary rights to the zamindar. The result was that the shrotriem tenure in the hands of the 
JIattuvars continued after the permanent settlement as it existed prior to it. That is the reason why 
sometimes the village was described as zamin viDage and sometimes as Jari Inam village. That is 
also why it was not the subject-matter of permanent inam settlement. But the fact remains that 
shrotriem tenure continued in the hands of the Kattiaar and his successors-in-interest, after the perma- 
nent settlement as it was before the said settlement. The tenure under the Government became an 
tmder-tenure under the zamindar, as the zamindar intervened betweendhe Government and the 
Jlatluoar. Thus as the Mothirambedu village is held under a permanent under-tenure, it falls squarely 
under the definition of section 3 (2) («) of the Madras Estates Land Act and is therefore an estate 
thereunder and hence it is an tmder-tenure estate. As the under-tenure estate is excluded from 
the definition of “zamin estate’’, the notification issued under section 3 of the Madras Estates (Aboli- 
tion and Conversion into Ryotwari) Act, 1948, by the Government of Madras taking over the 
Mothirambedu village as a zamin estate is illegal and void. 

Appeal from the Judgment and Decree, dated" the 9th September, 1958, of 
the Madras High Court in Appeal Suit No. 85 of 1956.t 

A. Ranganadham Chetty, Senior Advocate, {A. V. Rangain, Advocate, with 
him), for Appellant. 

T. V. R. Tatachari, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Subba Rao, /.—This appeal by certificate raises the question whether the 
village of Mothirambedu is a zamindari estate under the Madras Estates (Abolition 
and Conversion into Ryotwari) Act, 1948 (Madras Act XXVI of 1948), herein- 
after called the Act. 

The facts may be briefly stated. Mothirambedu village is one of the 
shrotriem villages in the Chingleput District in the State of Madras. The respon- 
^ent purchased the same from one P, Ananthapadmanabacharlu under a sale 
deed, dated 10th July, 1946, for a sum of Rs. 26,000, and was in possession and 
enjoyment thereof. On I2th December, 1950, the Government of Madras issued a 
notification under section 3 of the Act taking over the said village as a zamin estate. 
The Government took possession of the same on 3rd January, 1951. n 

23rd September, 1965, 


*CA No. 446 of 1963. 
t (1959) 1 M.LJ, 323. 
28 
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March, 1954, the respondent filed OS Ko 22 of 1954 in the Court of the Seb- 
ordjnate Judge ChiOgfeput, against the Sute of Madras fora declaration that tie 
said notification of his village as zammdari estate under the said Act wns iHegaj 
and\oid In the plaint he claimed that the said village was not an ‘estate” 
nitbin the meaning of the Madras Estates Land Act and therefore it did not 
vest in the State But that plea vras subsequently given up and noth ng need be 
said m that regard The State filed a written statement asserting that the said 
village formed part of Tirumazhy Zamiodan that it was separately registered m 
the office of the Collector and that, therefore it was a zamm estate within the 
meaning of the said Act 

The learned Subordinate Judge. Chiogleput held that the suit village was a 
.amm estate and that therefore the said notification was legal and binding on 
the respondent On appeal the High Court of Judicature at Madras held that 
It was not proved that the said village was a zamm village, but it was a whole 
mam village On that finding it granted the plaintiff a declaration that the 
notification of the said village as a zamm estate under the Act was illegal and void, 
as the said village was a whole mam village Hence the appeal 

Learned Counsel for the State contended that the said village was includ'd 
m the assets of the zammdan at the time of the permanent settlement that it 
continued to be a part of the said estate till it was abolished under the Act 

Mr T V R Tatachary, learned Counsel for the respondent, on the oihcr 
hand argued that the said village was granted as a strotnem before the permanent 
settlement to a person holding the office of a /fatturar, that though the said 
village was included in the assets of the zammdan the pre existing tenure was 
not disturbed and that the grantee and his successors continued to bold the village 
as an under tenure from the zamindar, as by reason of the permanent settletneoj 
the Zamindar became an intermediary In short, his contention was that the said 
village was an under tenure estate falling under section 3 ( 2 ) (e) of Ihe Madras 
Estates Land Act and that m any view it bad not been established that it was a 
zamm village 

Before we advert to the facts of the case it will be comcnient to notice soffl*’ 
of the aspects of law relevant to the said facts 


T)u \fadasEtieU Lmd Art 1908 
S< an 3 (2) Estate — 

(a) any permanently »eitl«J esiaic < e lemporai ly seiilnl zaro ndart 
(>) any portion of suchpermanently settled eriate or lesiporanly leiiled zajnindari '‘t tb “ 
teparately reautered in the otfiee of the Colleclor , 

(0 • • ^ • 

(A (As t! ttaxl hf/ere thr AtafJtJuig Act AT/// ef 1936) 
any ullage of which the land mmuc alone has been granted in inam to a person no* owt r-® 
thefcudwaranv thereof provided tJiat the gram has been made eonfrmed or moored b> it' 
Bnlisli Government or anj sexiaiated part of a t lbp“ 


(t/ier 0^ Arvniaii Act Yl/// cf 193G) 

any mam Tillage of which the grant has been made eonfrmed or rwen zed by the Dn uh 
Government, notwithstanding that suhserpienf to thegrant the vsl ate J at l*en partil oned atnorg 
the grantees or the luccessorvia-tule of the grantee or gnnterr 


f») any port 
(4) and {<) which 


onconwsl ng ofoneor more viloges of any oftlcruaies fpecified in tbtaesf* 
IS I ekl on a permanent under tenure 


Sfciwit 2 (3) “estaic” itjeara 


71* Art 

I aamntdari or an under tenure or a 


(7) atate means an estate wi fun the meaning of lecuon 3 cUtoe (21 ffl 

Eata esUnd AcT but d^ ^ loelude an inamviaage whieli became an estate by Tirtocof«fc«^ 
Madras Eitaies Lard (Third Atnendmeni} Act 1936 ^ 
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of the of secfon 3, 


clause 


(2) {e] 


-T- ^ 

(16) ‘‘zamijidari estate” means — 

1 j- an estate tvlthin the meaning of section 3, clause (2) (a), of the Estates Land Act after 
that'Ac"^- ‘ portion which is itself an esuite under section 3, clause 2 (i) or 2 (;) of 


(ii) an estate within the meam'ng of section 3, clause 2 (i) or 2 (c), of the Estates T -irrT 
Act. after excluding therefrom every portion which is itself an estate under section 3, clause 2 fel of 
tiint Act. ' ' 


The aforesaid provisions may be summarized thus: The Madras Estates Land 
Act recognizes for the purpose of that Act 5 categories of estates The Act 
grouped the said 5 estates under three categories, namely, zamin, under-tenure and 
mam estates. The estates defined in clauses (a), (b) and (c) of section 3 (2) of the 
Madras Estates Land Act, excluding therefrom an under-tenure estate, are classified 
as zamin estates. An estate falling under the definition in section 3 (2) (d) of 
the Madras Estates Land Act, excluding therefrom an inam estate which became 
an estate under the Madras Estates (Third Amendment) Act, 1936 is described 
as an inam estate under the Act. An estate under the definition of section 
3 (2) (e) of the Estates Land Act is brought under the definition of the “under- 
tenure estate” under the Act. It will be noticed at this stage that though a 
village is physically a part of a zamindari if it is held on a permanent under- 
tenure, it is excluded from the definition of a zamin estate but included under the- 
definition of an “ under-tenure estate The result of this classification is an inam 
village held under a permanent under-tenure is not a zamin estate. A village 
can be held under a permanent under-tenure whether that village was the subject- 
matter of a pre-settlement grant or a post-settlement grant. To illustrate; take a 
village which was granted permanently to an inamdar before 1 802 by the British 
Government. At the time of the permanent settlement the said village was included 
in the permanently settled estate. The efiect of that was that the inamdar who 
was holding the village under the Government continued to hold the same under 
the proprietor. Take another illustration: after the permanent settlement the 
proprietor made a permanent grant of the whole inam village to an inamdar. The- 
inamdar held the village under the zamindar. In either case the village was held 
under the proprietor of the permanently settled estate. The proprietor, who is 
liable to pay peish kush to the Government, is the tenure-holder. He is the- 
intermediary between the inamdar and the Government; that is why the inamdar 
is described as under-tenure holder. It is, therefore, clear that to constitute an 
under-tenure it is not material whether the grant was a pre-settlement or a post- 
settlement one, but what is important is, in whom the reversionary interest rests. 
That reversionary interest may rest in the proprietor either because at the perma- 
nent settlement the inam was included in the assets of the zamindari or because 
he himself was the grantor of a permanent under-tenure. This aspect of the law 
was considered in two decisions of the Madras High Court. Where a pre-settlement 
Mokhasa village was included in the assets of the zamindari it was held that the 
village was held under a permanent under-tenure within the meaning of section 
3 (2) (e) of the Madras Estates Land Act: see Gopisetti Veeraswami v. Sagirajir 
Seetharama Kcntayya and Navavanaswanti Bahadur v. Boda Thantmayya -. 
This legal position will be material when we consider the documents filed in this 
case. 


It may be mentioned that the distinction between “zimin estate , 
inam estate ” and “ under-tenure estate ” made under the Act is relevant, 
inter alia, for the purpose of payment^ of compensation. The basis on 
which compensation payable in respect of an inam estate is to be calculatea' 
W’ould yield a larger measure of compensation than that in respect of a 


1. (1926) 51 M.L.J. 394. 


2. (1930) M.tV.N. 945. 
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zamm estate In regard to an under tenure estate if the under tenure nas 
created prior to the permanent settlement the compensation payable would be on 
the basis adopted for zamin estate with certain deductions, tf it was created 
subsequent to the permanent settlement the compensation would be on the basis 
adopted for a zamm estate In the present case as the mam was created pnor to 
the permanent settlement if the contention of the respondent was correct h' 
would get a higher Compensation That is the reason for this dispute {See 
sections 27 28 31 32, 35 ’6 and 37 of the Act) 

It will also be useful to know as we said for appreciating the esidence who 
IS a Natiinar Aatrmar or is described in the Manual of Chingleput 

District thus, at p 244 

The fint and highest ofGcer the Natwaf or headman of aNadu, or orcle of vilLiges 
the cultivation of tvhich he lupervitedon the part of the Government TI ese of[iceTS'*w 
pmsened of cons derable pnvilega and were mm of great d gnity and reputed weal h Th^ 
appear to have been lost sight of after the tcmiory was made over to the Bntnh 1 he Nabob 
recognised or ignor^ them, deprived them of their offices or restoted (o them ihcir privileges as 
they resuced or fell in with hu exaa ons, or as his rapacity was sharpened by the u/gency of Lis 
necess t es. Such a tj-stem had deoioral ted wbatwai really a very uiful body of men who were 
moreover eager to be re! evnl from the consequences of the ascendency of the dubashes wl cn 
bad reduced them to the condition of ordinary ryots, hlr Race tooh advantage of Ihe dispon on 
they now showed to return to the discharge or ihar dunes to which he tlcrrforc restored them 
under certain guarantees for the r good behaviour 

* *Thc Natwars* were a very aucicot body of officials It will be seen 
from ihe said extract that the office of Naitufar was an important one that it 
possessed of considerable privileges that it fell into evil days duriog the period of 
the Nawabs and that during the British rule Mr Place, the then Collector 
•of Chingleput restored the office of fiatimar under certain guarantees 
for the good behaviour of the Nattuws It appears that at the time of permanent 
settlement m the Chingleput District which was then desenbed as a Jagir the 
offre of A^flf/marwasabolshed but Ihe Mr/fmarj were allowed to retain the 
shrolr em villages granted to them This will appear from the Appendices to the 
Report of the Estates Land Committee at pp 228 to 253 Learned Counsel for 
both the parties agreed that the extracts gisen in the Statement of Case of the 
Tespondent are correct As th“ report is not available to us we cite the extracts 
from the said Statement of Case 

Paragraph (6 of the said Appendices 

“ The pcTmaneni »ettlanent of the Iwd revenue having rendered unneceasaw all iJ e 
-rubordiMte officen of iwenue ben»cen the Conectorr and the Curmmu the general mitructicr* 
directed that Ihote supeifluout ofliccs including that of Naituvar ihould be a^luhed The namre 
of the power* exercued under the duues attached to that office fuznixh abundant reason for annulLrg 
it but the individual pe n o M now holdingit have claim toind^geace and it ts our duty to lubmil 
their pretensions to your Lorddup s comuteraiion 

They have been considered to be honoraUe stauom and length of poaesion has annexed to 
them the idea of property although the emoluments of an office ought under ord nary eircutw 
tanccs tocease with the diseontimsxoce ofthe office itself yet it wiU be just under iwted conndera- 
ton, to gram a compenHtion in the case of theNattawars adequate to the loss sustained by the 
immediate incumbenta We recommend that your Lordih p in Council sf ouJd confer im 
indulgence the possess on of their Shratnem lands tenable tmdera Porwacah 

pafa,jT4/S 67— \1 hough the Nattuwan who were appointed under the authority 
mentdunngMr FUeesmanagementoftheJagbeercannut plead length of service vfcyet feeoci^ 
mend that they might be tnclimed in this aitanpeiimitin mptiAr-ntinn of the assistance rendered 
by them in the lease of the lands at that penod of time 

re'ag'i^A74— The Sbroinem lands la general are so connected with the Government Undi 
that It has been deemed esmedent to pronde for the collect on of the shrotnem rent through the 
channel ofthe proprietor oftheertae in which theshrotneia lands are uraated arvJ lo pfovtije 
through the same channel for the collection of the coiani.ited raarahf. The Zamedax* will ih*^ 
■fore be cuuiled (according tousge) sub)ecta*w3yitoprtHecut on fortheabsoe ofiitoeallla the 
aid of t! e inlubitants of the shro r em laj*^ for purpose* for wh ch it hai been cinictnarjr to rei» er 
ruth ami Jnce ** 
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The following extrncts from the Minutes of Consultation in the Revenue Depart- 
ment, dated April 13, 1802, may be useful: 

“ The subject of the Nautta\vars is familiar to the Board. The nature of the office and its con- 
nection wth the administration of the Revenue has been discussed at length on the records of the 
Government. A reference to this discussion must demonstrate that the office can no longer be useful. 
The superior^advantages which the Nautiaivars have acquired by the enjoyment of the high warum 
and of maumams, and the ground of interference which they are calculated to afford with the rights 
of the proprietor, render it expedientthat the motives of such an influence should be remov'ed to- 
gether tvith the office. The Board, therefore, authorise the abolition of the office of Nauttau-ar and 
the resumption of the emoluments attached to the performance of the duties of that office. 

At the period, however, of conferring such extensive benefit on the body of people as they rvill 
receive from the establishment of a sj-stem of permanent revenue and of judicature, the Board are 
disposed favourably to consider the claims of the present inciunbents in the office of Nauttarvar. 
They concur v/ith the Commission that it rvill be just, imder the stated circumstances, to continue to 
the Nauttawars their Shrotriem lands; because they have been considered to be honourable stations 
and length of possession has atmexed to them idea of property.” 

It will be seen from the said extracts that the Commission appointed to go into 
the question of the abolition of the office of Nauuvars recommended that the- 
office should be abolished but the Government should confer on the incumbents 
the possession of their shortriem lands under a purvana. The Revenue Board 
accepted the recommendation of the Commission; it agreed to allow the Nattuvars^ 
to continue to have possession of their shrotriem lands. It is, therefore, clear 
that the shrotriem lands were given permanently to Nattuvars by the State, that at 
the time of permanent settlement the tenure was continued and that their inclusion 
in the estate only effected a transfer of the reversionary interest from the State 
to the Proprietor. 

With this background let us look at the documents filed in the case. The 
earliest document on record is Exhibit 7, the certified copy of cowle granted by 
Mr. Lionel Place, Collector of Honorable Company’s Jageer to Rangasami 
Mudali, dated December 10, 1796. As it is an important document, we shall 
read it: 

“ Gowle granted by Lionel Place Esq., Collector of the Honourable Company’s Jagheer to- 
Rangaswamy Moodaly. 

AVhereas the villages of Moderambedu and hladavapoondy in the district of Poonamalle from 
neglect and want of rairasdarslbeing in a desolate and uncultirated state producing nothing to the 
drear, Rangaswamy Mudaly Nautaivar of the said district having agreed, provided the meerassee 
of the said villages be conferred on him, to clear and render them productive. 

I do therefore hereby confer on Rangassvamy Mudaly and his heirs the meerassee of the said 
. sillages, to continue in the enjoyment of the same, so long as thej’ carry on a proper cultivation, pay 
all just dues, and are obedient to the circar. 

Dated this 10 th day of December in the year one thousand seven hundred and ninetj-six. 

(signed) Lional Place, Collector.” 


The genuineness of this document is not in question. It was filed by consent. 
This document discloses that Rangaswamy Mudali was a Nattuvar in the 
District of Poonamalle. As the village of,Mothirambedu, with which we are now 
concerned, was in a “ desolate and uncultivated state ” for want of mirasda^ 
the mirasi of the said village was granted permanently to Rangaswami Mudali an 
his heirs. In Wilson’s Glossary, the following meaning to the Tamil expression 
“mirasi” is given: . , ,, r t .i- 

“ Inheritance, inherited property or right ; the term is u^d, >> " 

to signify lands held b>- absolute hereditary proprietorship under one of three contmgencies. 

According to Wilson, miTasdar means the holder of of 

a village. It is, therefore, clear that under this document the said village oi 
Mothirambedu was given to Rangaswami Mudali, who was ofce , 

absolute hereditary proprietorship. The village was given the 

hereditary grant, subject to, inter alia, the grantee paying ^ J 
Government. This document is couched in clear and unambiguous term 
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under it the permanent mam wassianied to Rangaswamy Mudali subject to hu 
payment of dues 

Exhibit B 2 IS described as “Tnmishy Zamindari Statement” in regard to 
waste and unproductive lands It is not dated. It relates to Mothirambedu 
village and another village Under the heading “ remarks ”, the following stat* 
roents arc found 

U atercd by Tnmuhy tank, Isew StroiricmtoNautyavaUppa Mooduty proposed lo beretumol 
per Order of the Board dated 2Rd October, ISOO J^oibertvillageAIatooru included vithlJne 
two and the rent u paid on the whole and the villages are watered b> the Tninishy tank. Ktritd 
for 10 years toNautKangaswamyMoodaly 5 of which are expired The rent raised Iroin 10 Mgodis 
the present Fasli to 25 Pagodas thelastycar by the lease Watered by the Tnmashe tank.' 

Learned Counsel for the State contends that this document shows that Exhibit 
A 7 was not given to and that Rangaswamy Mudali was only a lessee for 10 
years As we have seated earlier, this statement does not bear any date, though 
the internal evidence discloses that it came into existence after 2nd October, 18OT 
This IS not signed by any officer We do not know on w^t material the said 
observations were made and on what occasion this document was prepared and 
by whom and whether this was acted upon at the time of permanent settlement 
We cannot draw any presumption on an unsigned statement which does not 
even bear a date This must, therefore be ignored 

Exhibit B 1 u the copy of the Kabuliat executed by Venkiah, the proprietor 
of the zamtndan of Tirumishi at the time of a permanent settlemant of the 
estate in his favour The sannad is not produced It shows that the zammdan 
insisted of 57 purchased villages and 8 Shrotnem villages, but the names of th: 
Shrotriem villages are not given This document ex facie does not show that 
Mothirambedu was one of the villages that were the subject matter of permanent 
sMtlemeot The learned Counsel for the State relied upon the Chingleput Manual 
wherein a statement showing the particulars of several tenures other than rjotwan 
in the District of Chinglepat is given Dealing with Saidapel Taluk under the 
beading “Zaimndaries , Mothirambedu village ismentionea, and under the head* 
ing • mam villages, enfranchised or unenfranchised,” the said village is not shown 
From this it is contended that this village was a part of the zammdan and that 
it must have been one of the shortnem villages shown as included in the ramin 
dan of Tirumishi in the Kabuliat executed by Vcnkiah Be that as it niav, 
the fact that Shrotriem villages have been shown as villages of the zammdan 
!S not decisive in the context of the Act as permanent under tenure villager, 
as explained earlier, have been specifically excluded from the definition of zanun 


Exhibit B-3 docs not bear any dale It contains the names of the zammdars 
in the Madras Pr«idency We do not know for what purpose this document 
^ prepared Under the heading “names of estates”, Mothirambedu is given 
j he name of P Ananthapadraanaban is shown under the heading “Name of 
heading, the expression “estate” is appropriate 
in the context of a zammdan as well as a village held under a permanent 
~ t * honorific mle “zamindar” adopted by a particular inamdar 

- make him a zamindar and his land docs not cease to be an mam It 
cither an mam or not under the provisions of the Act 

® extracts from the Inam Fair Register of the )c r 

Mothirambedu village They deal wjlh some minor mams d 
mriS ^ mcniiened at this stage that these registers were r" 

the mam settlement They deal wiih pre setllerrert 
® »“ the assets of the zammdan Presumably 

Mothirambedu village were pre settlement mams not so 
‘f i\xb}Kt matter of the enquiry and were 
veatnally confirmed But it is said that the fact that the minor mams were the 
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subject-matter of the settlement but the village itself was not settled thereunder 
indicates that the village was a part of the zamindari. But, as we have pointed 
out earlier, the village, subject to the subsisting tenure, was included in the zamin- 
■dari and therefore, there was no scope nor occasion for its being the subject- 
matter of inam settlement. 


Exhibit A-2 is the title-deed granted to Narasimhachariar and 7 others by the 
Tnam Commissioner, Madras, dated 24th November, 1869. The title deed was 
issued to Narasimhachariar in respect of 2 acres and 39 cents of wet land pursuant 
to orders made im the Inam Register. But the said 2 acres and 39 cents of wet 
laqd is described as situated in the Jari Inam village of Mothirambedu taluk of 
Saidapet District. According to Wilson’s Glossary, “Jari Inam” means “A grant 
of land or other endowment still in force, not resumed.” This recital, therefore, 
supports the conclusion that the inam of the village of Mothirambedu taluk was 
still subsisting, though the right of ultimate reversion vested in the zamindar. 

Exhibit B-6 is “B” Register of Sriperumbudur Taluk of Chingleput District. 
It contains a list of then inam villages. Mothirambedu minor inam is shown in 
the list as it should be. Mothirambedu village has no place in that list as it was 
-included in the zamindari. 


The respondent placed before the Court various sale deeds to support his Dtle 
to the said village. Under Exhibit A-6, a sale-deed dated, 2nd September, 1919, Haji 
Usman Sahib sold the exclusive miras of Mothirambedu to Rangachanar. In the 
sale deed Mothirambedu is described in different^ places as Miras Mitta, Zamin 
village, Mothirambedu Zamin village, and Mothirambedu Ega Bhoga Miras zamin. 
■“Ega Bhogam” means in Tamil possession or tenure of village land by one person 
or family without any co-sharer. No doubt the word “zamin’’ is ordinarily use to 
denote the estate of zamindar, that is the proprietor under the permanent settlement. 
But the expression “zamindar” is also adopted by some of theinamdars as 
rific term. A mere popular description of an under-tenure village as ® 
make it a zamin estate under the Act, if it is not one in fact Indeed, the document 
-shows that in some parts, for instance in Schedule A. Mothirambedu ha 
cribedas Ega Bhoga Miras Mothirambedu zamin village and in bcheouie n, 
Melmanambedu village is described as Shrotriem Melmanambedu ^ 

in the preamble to the document Mothirambedu is described ^ .. . 

rambedu, and Melmanambedu, as Zamin Melnaanambedu. Thi what is 

•character of the village has not been described with any legal pi's s • ■ , 

more, the character of this village was in dispute m a suit betw 
and the tenants in the year 1921. That suit ultimately went p 
Court and a Division Bench of the Madras High Court Therein the 

23rd November, 1927. The judgment is marked as a Exhibit A-A Ty 

High Court pointed out that the zamindar, who was the appellant did 

duce the sannad nor did he file any old records relating to evidence 

ground that they were not available in the Collector s offic • to the 

adduced to support his contention was the fart that n o 
village fixed assessment was paid from the year 1856 jrigij Court 

referred to in certain Government registers as zamin vi ag . ^arain- 

accepted the finding of the Subordinate Judge that it was n the then 

dari. Except the certified copy of the ctaterae’nt alleged 

zamindar, which does not include this village and the uns g . proved, 

to have been filed in the permanent settlement proceedings, We do 

~ao further material evidence has been placed in the Ptpsen P A t'^g High 

■not see any justification to take a different view fri^ tha P 
Court in the year 1927. 

From the discussion of the aforesaid evidenre, Jagheer, 

^n 1796 Mr. Lionel Place, the then Collector of the Honourab P y 
granted a cowle to Rangaswamy Mudali, who was occupying the offlice oi a i « 
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conferring on him therairasi of Mothirambedu vtllage and another vdlagcperma 
ncntly, subject to his paying all just dues At the time of the making ol the per. 
manent settlement in Chmglepui District, which was then described as a Jagir 
It was decided by the Company to maintain Shrotnem, / e grants made to 
Sattu\ars including those granted by Mr Lionel Place and realise ibcir dues 
through the instrumentality of the aamindar This policy was iraplemeated by 
including the shrotnems in the zamindan by transferring the Company s ultimate 
reversionary rights to the zaramdar The result was that the shrotnem tenure m 
the bands of the Nattuvars continued after the permanent settlement as it exis*ed 
prior to It That is the reason why sometimes the village was described as 
zamin village and sometimes as Jan loamsillage That is also why it was not the 
subject matter of permanent mam settlement. But the fact remains that Shrot 
riem tenure continued in the hands of the Natiu^af and his successors in interest 
after the permanent settlement as it was before the said settlement The tenure 
under the Government became an under tenure under the zamindar, R* 1^* 
rammdar iflten eaed betHeea the OMemment and the JVh//ymr As the villa|e 
is held under a permanent under tenure, it falls squarely under the definition of 
section 3 (2) (e) of the Madras Estates Land Act and is therefore, an estate 
thereunder and hence it is an under tenure estate As the under tenure estate is 
excluded from the defimtioo of “zamin estate % the notification issued by the 
Government on the basis that it is a zamm estate is void and the High Court 
rightly declared it as void 

In the result, the appeal fails and is dismissed with costs 

V K Appeal dismissed 


THE supreme COURT OF INDIA 
(Civil Appellate Jurisdiction.) 

pRESDcr *— A K Sarkar, Rachubar Dayai, and V Rasiaswa.mi. JJ 
Biram Prakash and others Appellants* 

r 

Naicndra Dass and others Respondents 

Maih—Cupfnifi tj ivtt ly Vu tUwun: H CadJt^Stniirg fht Atalh mi tit pT9p*r0a—M>f‘‘' 

gag* tj tki MailaihipeJt b tavrt payntni e/ sack Mh—-Alimelien cf pnfartiet to telcegt i pff *! 
pnpt^y teld mitt tkt uU tn atestm e/iit imrtgtgr ierTn—ltgoJ ntmny —Ttit ef 

lo the imuni appeal b> Speaal Leave tleappelbnu nued the follow rg conient OM ( ) 
Ilardwar DharmuhaU vaa a aeparaie endowment trora the Gaddi Shantcr Shah (ii) tliat nx^rlgage 
of 10J3 was not for a binding debt (ii )tlatliev.IeofinajOr poruon of tl e Dhannaatab fn 
was not suppotied b) legal nece3ut> 

HiJ in new of the evidence on rrcend (ducuised in the judgment) the eonctmenf fwtifg of 
theCouiU below that the HardwarDharrusIiala was pot b separate endowment but was part ef 
tl e Gaddi Shanter Shah has to be aecepted 

VVberc a bwTul Msthadlupati is kept out of the erdowcj property by a trespasser aswrtirg * 
! Ol ie claim it ere u a host le tide m tbe 1 1 gation against the Math itself In the 1 1 gal orJ sa:a 
fio*. 135 of 1915 and "0 of J925 the esrper a q irciirred by it e successful Heads of tbe Math mtft 
be he d to have been incurred in repell ng a hostile attack on the trust property This » ah* borre 
out by the circnratancc that none oCihesurcetdi, g Atabarts eliallerg*d the mongageof 1M3»* 
alio the other arcumstanee tl jt ibe AUiara the high comiaand of the Ldasi sect proecednl on the 
bans th.at the coit of I ugation was a kgiiitsa e ebarg- on the properties. Tl e mortgage trassa 
ct on cf 1933 etteeuled by Salieb Data ibe ^labant is supported by legal neceasity 
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In testing the legal necessity ofthe impugned transaction of sale, regard must be paid to the 
actual pressure on the estate, the immediate danger to be a\ erted or the benefit to be conferred 
upon the trust estate. Judged by this test the sale of 14th June, 1945, in favour of respondents 3 
and 4 was supported by legal necessity and was beneficial to the Gaddi of Shanter Shah; for otherwise 
the portion of the Dharmashala which vsas saved by the said sale vs ould have been lost irrev'ocably 
to the trust. 

Case-law referred. 

Appeal by Special Leave from the Judgment and D.ecree, dated the 13th 
November, 1959, of the Allahabad High Court in First Appeal No. 342 of 1948. 

Piiriishottam Trikiimdas and Raghbir Singh, Senior Advocates, (5. C. Misra, 
Advocate^ with them) for Appellants Nos. 1 and 2. 

Gopinath Kimzrii and Raghbir Singh, Senior Advocates, (B. C. Misra,. 
Advocate, with them) for Appellants Nos. 3 and 4. 

A.> V. Viswanatha Sastri, Senior Advocate, {Natinil Lai, Advocate, with him) 
for Respondents Nos. 3 and 4. 

The Judgment of the Court was delivered by 

Ramaswami, J. — This appeal is brought by Special Leave on behalf of th& 
plaintiffs from the judgment and decree of the High Court of Allahabad, dated 
13th November, 1959, dismissing First Appeal No. 342 of 1948 arising out of tho 
judgment and decree of the Civil Judge of Saharanpur, dated 6th September, 1948,. 
in Suit No. 64 of 1945. 

This suit was brought by the appellants as representing the Udasi sect under 
Order 1, rule 8 of the Civil Procedure Code in respect of the ‘Dharamshala’ at 
Hardwar containing the Samadhi of Baba Bakhat Mai, founder of the Gaddi 
Shanter Shah which is located in Roorkee Teshil of Saharanpur District. The- 
appellants prayed for a declaration that the Dharamshala was a wakf property 
and not transferable and that the sale-deed, dated 14th June, 1945, executed by 
respondents 1 and 2 in favour of respondents 3 and 4 was illegal and inoperative. 
It was alleged by the appellants that Dharamshala was not part of the Gaddr 
Shanter Shah but was a separate endowment and the Mahant of Gaddi Shanter 
Shah had no right to alienate practically the entire dharamshala and destroy the 
substratum of that endowment. It was stated that respondents 1 and 2 executed 
the sale-deed to set aside the auction sale of a major part of the Dharamshala in 
satisfaction of a mortgage decree in suit No. 66 of 1935 obtained by Panchayati 
Akhara Kalan Kankhal on the basis of a mortgage deed, dated 1st June, 1933^ 
executed by Mahant Saheb Dass. It was also alleged that the mortgage deed to 
enforce which the decree was passed was not executed by Mahant Sahab Dass for 
legal necessity and the transaction was not binding on succeeding Mahants. The 
suit was contested by the respondents on the ground that the Dharamshala at 
Hardwar was part of the Gaddi Shanter Shah and the mortgage deed executed by 
Saheb Dass, dated 1st June, 1933, was supported by pressing legal necessity and the 
sale-deed executed in favour of respondents 3 and 4 on 14th June, 1945, was 
binding upon the Gaddi of Shanter Shah. It was stated on behalf the respon- 
dents that the decree in the mortgage suit being suit No. 66 of 1935 created a 
binding debt against the Gaddi Shanter Shah and that the impugned sale-deed 
was executed in order to save the whole of the Dharamshala from passing out of 
the hands of the Mahant of Gaddi Shanter Shah and the impugned alienation 
Was of a protective character and was for the benefit of the estate of the Mahant 
of Shanter Shah. It was alleged on behalf of the respondents that the Samadhi 
of Baba Bakhat Mai and a substantial portion of the Dharamshala had been 
excluded from the sale-deed, dated 14th June, 1945. It was further alleged 
1943 barred by res judicata in view of the compromise in suit No, 3 ot 

s cj— 29 
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Upon these nval contentions the Civil Judge of Saharanpur held that the 
TJharamshala at Hardwar was not a separate endowment but was part and parcel 
of Gaddi Sbanter Shah The Civil Judge also held that the sale>deed, dated Kth 
June, 1945, was legally valid as it was executed to discharge the decretal obligation 
created by the decree in suit No 66 of T9''5 and that the sale transaction was of 
a defensive character and was beneficial to the estate of the Gaddi Shantcr Shah 
It was accordingly held by the Civil Judge chat the sale-deed, dated I4th June, 1945 
■was executed for legal necessity and for adequate consideration The Coil Judg* 
also found that the suit was barred by section 1 1 of the Civil Procedure Code on 
account of the compromise decree in suit No 3 of 1943 The Civil Judge 
accordingly dismissed the suit Against the judgment and deace of IheOviI 
Judge the plaintiffs preferred Fim Appeal No 342 of 1948 m the Allahabad 
High Court which dismissed the appeal by its judgment and decree, dated 13th 
November, 1959 The High Court confirmed the finding of the Cml Judge that 
the Dharamshala was not a separate endowment but was part and parcel of the 
•Gaddi Shanter Shah The High Court also look the view that the sale-deed of 
14th June, 1945 was justified by legal necessity and was therefore legally valid 
The High Court, however differed from the trial Court on the question of 
res judteata and held that the decision tn suit No 3 of 1943 did not operate as 
res judicata m the present suit 


In support of this appeal Mr Purshottam Tricumdas contended, in the first 
place that the Dharamshala at Hardwar was a separate endowment from the 
Math of Shanter Shah and the Mahant of Shanter Shah could not alienate the 
major part of the Dharamshala and destroy the substratum of that separate 
wdowmeot We do not think there is any warrant for accepting this argufflenl 
Both the lower Courts have concurrently found that the Dharamshala at Hardwar 
was not independent of the endowment of Gaddi Shanter Shah but that it «« 
only a part of the property of the Mahant of Shanter Shah In our opinion the 
finding of the lower Courts is supported by adequate evidence It is the adtiutied 
position that Baba Bakhat Mai was the founder of Caddi Shanter Shah wh«en 
was a Math intended for the initiation of disciples into the mysteries oflh® 
Udasi cult and for imparting spiritual kuowledgc of the Udasi cult Exhibit 14 

IS copy of a proceeding under Act II of 1819 and Act III of 1838 In the course 
or this proceeding Sant Das of Shaoler Shah Math stated that 

‘*7' Y^'^dharatnihala at IlanJwar »*hrre all iJ eSidhui ulo came there frrm ‘le 

an<IiIat4n>l»dy*»bohapi>C7i«Iiof0ine to SI SI 


It IS also Stated in the proceeding that tb- village of Shanter Shah had been 
a Chartered muafr since the time of Emperor Mohd Shah and that 

donee” ‘'•wer who wai about To >tan old wm in the iixth grnemt on fom tie « 


and that 

>inage vra* »pcnt over Sadhabaiat and feeding the Faq « of "J 
to div vrrrr jif flj at Alauri Stonier Shah and Hardwar and ihoje who tame froci daf 

Hardw number of Faq n vuit the place dunrg the nfl* 

It IS further stated that 

wnd Sad4nj^^\«o^ai'd Bad 1 ah « recorded as donor ard ^^a}Jnt Ss/a. 

and that 

•4’‘bc MuaSdan bat been conlinuingand the perron present Inpoue^« 
vaOageuspenttowSXh'e feed eg cfU.^^ 

The document. Exhibit 14 indicates that there were sanads granted by 
Xr^ror Mohd Shah to the Mahant of the Shanter Shah Math for meeting 
expensscs over Sadabarat and feeding the Faqirs at the Dharamshalas at Harder 
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and Shanter Shah. It is significant to note that the grant was made to the 
Mahant of Shanter Shah for the maintenance of both the Dharamshalas. In this 
context it is important to notice that the feeding of disciples and travellers and 
ascetics is an integral part of the duties of a Mahant. This is apparent from 
the form of dedication of a math from the text of Varaha Purana quoted by 
Dr. Mukherjea in his treatise on Hindu Law of R^eligious and Charitable Trust, 
Second Edition, at page 32: 

“A Math should, by person liaving faith in the Sastras, be made three-storied or tuo-stoned, 
consisting of different apartments, accommodated tvith places for meditation, for study, for burnt 
offering to consecrated fire and the like. And he should endow a village or sufficient land for meet- 
ing the expenses, so that the ascetics and the travellers getting shelter (there), may receive sandals, 
shoes, umbrellas, small pieces of cloth, and also other necessary things. Thus having established an 
asylum beneficial to persons practising austerities, and also to other poor people seeking shelter, he 
should declare — ‘ I am endotving this asj-lum — May he who is the support of the universe be pleased 
wth me.’ ” 


It is established by the evidence in this case that the Dharamshalas at Hardwar 
and Shanter Shah and the property of Math of Shanter Shah have always 
been under one management and have always been dealt with together as one unit. 
In suit Nos. 135 of 1915 and 70 of 1925 the property of Gaddi Shanter Shah 
was the subject-matter of the claim between the rival parties and the whole pro- 
perty including the two Dharamshalas constituted the subject-matter of the liti- 
gation. In Civil Suit No, 135 of 1915 which was instituted by Sital Das against 
Saheb Das for recovery of possession of property of Gaddi Shanter Shah the 
whole Dharamshala at Hardwar was claimed and decreed as part of the Gaddi 
Shanter Shah and there was an express finding to that effect. In suit No. 70 of 
1925 between^ Mahant Anand Prakash and Saheb Dass the Dharamshala at 
Hardwar was again claimed as part of the Gaddi Shanter Shah. Under the mort- 
gage deed, dated 1st June, 1933, the Dharamshala wp alienated as belonging to the 
Gaddi Shanter Shah and was sold as such in execution of the decree passed on the 
basis of the mortgage in suit No. 66 of 1935, In view of this evidence we are of 
opinion that both the lower Courts have rightly found that the DharamsMa at 
Hardwar was not a separate endowment but was a part and parcel of the Gaddi 
Shanter Shah. We are of the opinion that Mr. Purushottam Tricumdas has been 
unable to make good his submission on this aspect of the case. 


We pass on to consider the next question in the case, viz., whether the sale- 
deed, dated June 14, 1945, executed by respondents 1 and 2 in favour of respon- 
dents 3 and 4 is supported by legal necessity and is legally valid. It is necessary 
■at this stage to set out the relevant facts regarding the usufructuary mortgage, 
dated June 1, 1933 and the course of litigation ending with the sale of the portion 
ef Dharamshala in favour of respondents 3 and 4 on June 14, 1945. 
death of Mahant Tulsi Das in 1914, a suit. No. 135 of 1915, was instituted by 
Mahant Sital Das for the Gaddi against Mahant Saheb Dass, when there was a 
dispute arising for the Gaddi. The decree, dated September 6, Pf 

suit recognised the right of Sital Das to the post of Mahant. On July 1«, ly li', 
5iial Das executed a mortgage deed for Rs. 10,000 in favour Pan h 
Kalan in respect of the money borrowed for the litigation. Th 
Rs. 30,825 on June 1, 1933. In the year 1923, after the df ^h tL^d? The 
dispute again arose between Saheb Das and Anand Prakash for t .-jed in 

suit No. 70 of 1925 filed by Anand Prakash against Saheb Das ^as decid d 
favour of the latter. Mahant Saheb Das had also ^J?o™ed from Panchajti 
Akhara during that litigation. In order to discharge d®bt an g„g„yted on 
due under the mortgage deed, dated July 18, 1919 Malmnt Sabeb Das exguted o 
dune 1, 1933, a mortgage deed with possession of the Dharamshala for Rs^. 
but the room occupied by the Saraadhi of B^a Hukhat M Saheb 

woms were excluded from the mortgage. On October 21, 1 > 

Das filed suit No. 66 of 1935 against the Akhara under section 33 o the u 
Agnculturists Relief Act for rendition of account in respect of the mortgage 
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1933, and on March 27, 1936, a compromise decree was passed in that suit for 
Rs 53,500 which was payable in 20 yearly instalments As there was default la 
the payment of instalments, the mortgaged property was brought to sale and 
purchased in Court auction by Panchaiti Akhara on November 17, 1942 Tfce 
sale was confirmed on November 23, 1943, after an application made oo 
February 6, 1943, by Pooran Das to set aside the execution sale was dismissed 
The Panchaiti Akhara obtained possession of the property on November 23, 1943 
In the meantime, on February 3, 1943, Narain Das and two others filed suit No 3 
of F43 against the Akhara fora declaration that the Dharamshala was a watf 
property and no right accrued to the Akhara through auction-sale and for a 
permanent injunction restraining the Akhara from taking proceedings for conurrna 
tion of sale On December 4, 1944, Narendra Das filed an application for 
withdrawing himself from the suit as he had been appointed Mahant of the 
Gaddi in place of Pooran Das who was removed, and the prayer was graotw by 
the Court The other two plaintiffs madean application that the suit bad'^ 
compromised and may be dismissed, and accordingly an order was passed on 
7th December, 1944 In First Appeal No 163 of 1943 which was filed agaimt 
the dismissal of the petition to set aside the sale, the High Court made an order 
that if the judgment debtors deposited a sumofRs 1,50 300 in Court to the crrait 
of the Akhara before 25th July, 1945, the sale would be set aside The order 
was made by the High Court on 30th Apnl, 1945 It appears that Mahant 
Pooran Das resigned the Gaddi of ManterShah and Narendra Das was installed 
as Mahant in his place In the interest of the Gaddi Mahant Narendra Das 
appointed a committee of trustees to advise him m the management of the aifain 
of the trusL The committee of trustees was appointed in pursuance of an agree* 
ment, dated 27ih July, 1944 The coromHlce consisted of eight leading Mahants 
of the Udasi sect and the committee was constituted to safeguard the intcrwt cr 
the trust and to place the management of its affairs on a satisfactory wsu 
Afterthe High Court’s order, dated 30th April, 1945, efforts were made by Mahant 
Narendra Das and the committee of trustees appointed by him to persuade the 
Akhara to take a smaller portion of the Dharamshala for the same amount, W 
their efforts were fruitless The committee of trustees and Mahant Narendra Das 
had meetings on 15th April, 1945 and 3(Hh April, 1945, to consider the waiter 
Afterthe Akhara refused the offer of thecommittee of trustees, respondents 3 and4 
were approached by the committee and were persuaded to lake a much smaller 
portion of the building of Dharamshala for the same amount It was in lb«e 
circumstances that respondents 1 and 2 executed the sale-deed on 14th June. 1945, 
m favour of respondents 3 and 4 for the portion of the Dharamshala mentioned 
in that document for a consideration of Rs 1,50,300. 

On behalf of the appellants it was contended by Mr Punhottam Trinimdas 
that the mortgage deed executed on 1st June, 1933, by Mahant Saheb Das 
not supported by legal necessity because the suits of 1915 and 1925 were instituted 
acamst Saheb Das challenging his right to bold the office of Mahant which was 
merely a personal right It was argued that the money borrowed for meeting 
expenses of such a case was not properly chargeable to Gaddi Shantcr Sbsn 
because ihcrc was no question of vindication of the rights of the Math but that 
the suits were contested only for vindication of private and personal rights. In 
support of this argument Mr pBrsboliam Tricumdas referred to the decision in 
SIri Snafada Peeih Math Di^araka v Shri Jiajrajesh\arashram^, but that 
decision was concerned wntb the question of limitation and has no bcanng on 
the question presented for determination in the present case It is truetbatth^ 
IS a distinction between a suit to establish a claim to an ofiicc and a suit 
on behalf of an endowment as such to recover certain properly which is claiof® 
to belong to it, but in the present case the question is whether suit No 135 oI 
1915 brought by Mahant Sital Das against Mahant Saheb Das and suit No >0 
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of 1925 brought by Anand Prakash against Saheb Das were merely suits to establish 
the right of the plaintiffs to the Mahantship or whether they were suits to get the 
endowment property into the possession of persons who were the rightful 
Mahants. The very object of a Math is to maintain a competent line of religious 
teachers for propagating and disseminating the religious doctrines of a particular 
order or. sect. In the eye of law there cannot be a Math without a lawfully 
appointed Mathadhipati as its spiritual head. For the proper functioning of a 
Math it is also essential that the rightful Mahant should be in control and posses- 
•sion of the property belonging to the Math. Where, therefore, a lawful Mathadhi- 
pati is kept out of the possession of the endowed property by a trespasser asserting 
a hostile claim, there is a hostile title asserted in the litigation against the Math 
itself. In the litigation in suit No. 135 of 1915 filed by Sital Das the expenses 
incurred by the Mahant must therefore be held to have been incurred in repellina 
a hostile attack on the trust property. Similarly, in suit No. 70 of 1925 filed by 
Anand Prakash against Saheb Das which was decided in favour of the latter, the 
•expenses incurred^ by Mahant Saheb Das must be held to have been incurred in 
repelling a hostile' attack on the trust property. This conclusion is also borne out 
by the circumstance that none of the succeeding Mahants challenged the validity 
of the mortgage transaction and by the other circumstance that the Akhara being 
the high command, of the Udasi sect proceeded on the basis that the cost of the 
litigation was a legitimate charge on the Math properties. Reference maybe made 
in this context to the observations of the Judicial Committee in Munigesam Pillai 
V. Manickavasaka Paiidara^: 

" The Board does not rvish to cast any doubt upon the proposition that, in the case of mortgages 
granted over the security of an Adhinam or Math by the head thereof, it lies upon the mortgagee, or 
those in his right, to prove that the debt tvas a necessary expense of the institution itself. But it is a 
•drcumstance of great weight when holder after holder of the headship recognizes and deab with the 
debt on that basis ; and as time goes on this may itself come to be a not unimportant element of pro- 
bation upon the issue. It must also be fully borne in mind that with the lapse of time the parties to 
the transaction may die or disappear. In the present case Pillai, the lender, is dead ; Manickavasaka, 
the borrower, is also dead ; and it is conceivable that, as years elapse, in such cases nearly all the material 
eridence may in the course of years disappear while the debt itself still remains, having from its initia- 
tion till almost the date of suit been recognized by all concerned as a debt truly constituted by the 
Adhinam. In such cases a Court is much more easily satisfied that the debt %vas properly incurred 
than where the transaction was itself recent and can therefore be the subject of more exact evidence, 
or where the transaction, although remote, has been the subject of challenge or dispute by those charged 
trith the interests of the institution.” 

We are accordingly of opinion that the mortgage deed, dated 1 st June, 1933, 
■executed by Saheb Das is supported by legal necessity. It is equally manifest that 
the sale-deed, dated 14th June, 1945, in favour of respondents 3 and 4 executed to 
satisfy the mortgage decree obtained by the Akhara is supported by legal necessity 
and is a valid transaction. We accordingly reject the argument of Mr. Purshottam 
Tricumdas on this part of the case. 

There is also an alternative ground upon which the validity of the sale-deed 
•of June 14, 1945 , can be supported. It appears that on October 21, 1935, Mahant 
Saheb Das brought suit No. 66 of 1935 under section 33 of the U. P. Agricul- 
turists Relief Act in the Court of First Civil Judge, Saharanpur. There was a com- 
promise decree on March 27, 1936, by which the mortgagee— the Panchaiti Akhara 
was awarded a sum of Rs. 53,500 and it was agreed that this amount will be paid 
in 20 annual instalments of Rs. 4,000 each and the mortgaged property was to be 
«old in the event of default in payment of any of the instalments. There was 
■default after payment of the first instalment by Mahant Pooran Das who succeeded 
^ the Gaddi on the death of Saheb Das in 1936. The result was that the disputed 
Dharamshala was sold with the exception of the three rooms and was purchased 
hy the Akhara Panchaiti Kalan on November 17, 1942, for Rs. 1,50,300. The 
Akhara Panchaiti Kalan took possession of property on 23rd November, 1945, but 
. ™ the meantime Pooran Das filed an objecti on before the execution Court for 

1. 32 M.L.J. 369; (1917) L.R. 44 I.A. 98 at 102: I.L.R. 40 Mad. 402 (P.C.). 



226 


THE Si;PRE\tE COURT JOURNAL. 


[1965 


seUiDg aside of the sale on the ground of material irregularity under Order 21, 
rule 90. Civil Procedure Code The application was dismissed on 6th Fcbruarj, 
1943 Pooran Das filed an appeal before the High Court against the order of (be 
Ci\ il Judge dismissing the application Pooran Das thereafter applied to the High 
Court for permission to sell a part of the bmldmg for the amount for which almost 
the fthole of the Dharmshala had been sold m favour of the Akhara It appears 
mat after the resignation of Mahant Pooran Das respondent No I. NarendraDas 
succeeded him and that Narendra Das appointed a Committee of Trustees for the 
management of the Gaddi Shanicr Shah On I5th April, 1945, the trustees adopted 
a resolution that the Akhara Panchaiti Kalan should be approached to purchase a 
lesser portion of the Dhramshala for theamountfor which it had originally purchased 
almost the whole of the building There was no respon'e from the Akhara 
and therefore the Committee of Trustees resolved on 30ih Ma>, 1945, to negotiate 
a sale with respondents 3 and 4 Ultimately respondents 3 and 4 agreed to purchase 
a much smaller portion of the Dbaramshala for the amount Rs 1,50,300 payable to 
the Akhara On 14th June, 1945, respondents 1 and 2 executed the sale decdmfaiour 
of respondents 3 and 4 and they recited, in the course of this document that the 
transaction was entered into m th* interests of the Math because the entire building 
of the Dbaramshala would be lost to the Math for ever if the transaction with 
respondents 3 aad4 was not concluded and (he amount — Rs 1,50,300, ivas not 
deposited in the High Court withm the lime granted It is recited m the sale-deed 
that by alienating a portion of the building for Rs. 1,50,300 in favour of respoo 
dents 3 and 4 a sufficient portion of the property would be saved for the gaddi anJ 
the gaddi will be benefited In this state of facts it is dear that the sale-deed, 
dated 14ih June, 1945, in favour of respondents 3 and 4 was supported by leg®' 
necessity, for otherwise the portion of the Dharamshala which was saved by neao* 
of the sale-deed would have been lost irrevocably to the trust 

InProsunno Kumart Deb}a V GolabChand Baboo' it was observed by Ihf 
Judicial Committee that notwithstanding that property devoted to religious pur 
poses IS, as a rule, inalienable, it is competent for a shebait to incur debts aod 
borrow money for the service of the idol and preservation of its property, to tnc 
extent to which there is an existing necessity for so doing, his power in that respect 
being analogous to that possessed by the manager for an infant heir In ihinoomw' 
Persahd Panday v Miissuntai Babooee MunraJ KoomiCree* Lord Justice Kmght 
Bruce observed 

* Th« power of ihr minager for an >n£int heir to chaije an oiate not hoowit >i, under 

Uw.ahmiledandquatiredpower Itcanonty be ewreued lightly m a cate of need or for ihe We6t 
ortheaulp Rutwhere >a the particular irntaoce the charge it one that a prudent <n«7ier wtniM 

(hake in order 10 benefit the «utc the So<u/^ lender *i notolTrcted by iheprrcedent 

mentoftheejiatc Tbeaetualprrunreontheeute. thedangeriDbc averted, or the benefitiopr 

conferred upon it, in the particular untance, i> the thing lo be regarded But. of coune. If ih** 
danger antes or bos aruen from any rauconduei touhiehthelcnder uor hai bemapart>>*’*^^°’ 
take advantage of bis own wrong toiupporta ehaigem hnownfavouragaintt the heir grounded ^ 
anetessiiywhich hu own wrong Jiat h«(pedto cause Therefore the lender in ibu cate, un3e« 

It shewn (O have aetedru/e^r, winnotbeafrected though it be shewn lhat tnth better ini’^ 
men! the estate m ght have been kept freefrotndebt ” 

In Siladri Safui v Mahant Chaturbhuj Dqs* the Mahant of a Malli moftw* 
ced certain of the endowed properties at 1 per cent per mensem m order to 
discharge loans at 2 per cent per mensem which were an accumulating burden 
upon the endowment, he also covenanted personally to pay. The original loan* 
had been incurred mainly for the purpose of constructing pakka buildings for the 
accommodation of wealthy devotees visiting the Math, and m part for the ordmar) 
expenses of the worship In a suit to enforce the mortgage against the Mah”' 

personally and against the mortgaged property, m which suit the Mahant failed 

either to give ev idenee or lo produce the books of the Math it was held b) the 

3 51MI-I R’? {19'f) UR.5J 
A.IR 192<JPC.112 
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Judicial Committee that the mortgage was for necessity so as to be within the 
power of the Mahant, even if the original loans had been incurred recklessly and not 
for the benefit of the Math, which however was not shown to have been the case. 
At page 267 Lord Atkinson states: 

“ Even if the building scheme of the defendant had been reckless, inconsistent, unsound and 
liable to fail, which has not been proved, what drove him to borrow this monej- Rs. 25,000 on 
mortgage, to pay old debts, and so be rclie\-cd of the oppressive burden which the exorbitant rate 
of interest at which these earlier loans were made imposed upon him? It was the high rate of 
interest, wliich he was already bound to pay, that was the necessary and immediate cause of his 
giving this mortgage, though the remote cause of it uas the getting into debt by the building 
operation. In their Lordships’ view the principle of the case abovementioned applies to this case.” 

In testing therefore, the question of legal necessity for the impugned transac- 
tion regard must be paid to the actual pressure on the estate, the immediate- 
danger to be averted or the benefit to be conferred upon the trust estate. Apply- 
ing the test in the prssent case, we are satisfied that the transaction of sale, dated 
14th June, 1945, in favour of respondents 3 and 4 was beneficial to the gaddi of 
Shanter Shah and the finding of the lower Courts on this point is correct. 

On behalf of the respondents Nos. 3 and 4 Mr. Viswanatha Sastri contended 
that the decision of the High Court on the issue of res judicata was not correct. 
We are, however, satisfied that the High Court was right in taking the view for 
the reasons given by it that the decision in suit No. 3 of 1943 did not operate as 
res judicata. 

For these reasons we hold there is no merit in this appeal which is accord- 
ingly dismissed with costs. 

K.G.S. Appeal dismissed. 
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Foreign E-cchange Regulation Act {VII of I9i7) amended bj Act {XXXIX of 1951) , sections 23(1) 
(a) and 23-D — Contraiention of section 23 (1) committed before the amendment Act {XXXIX of 1957 came into 
force — Adjndrcation proceedings under the amended proiisions — LegalU;) — Am^ided section 23 (1) (a) if cont- 
ravenes Article 20 (1) of the Constitution of India (1950). 

Adjudication proceedings under the new section 23(1) (o) read with section 23-D of the 
Foreign Exchange Regulation Act (VII of 1947) introduced by the amending Act XXXIX of 1957, 
in respect of an offence committed before the amending Act XXXIX of 1957 came into force, tvould 
not be ivithout jurisdiction. The amendment only changed the venue of trial from a Magistrate to 
the Director of Enforcement in some cases and no vested right was affected. A person accused of 
the commission of an offence has no vested right to 'be tried by a particular Court or a particular 
procedure except in so far as there is any constitutional objection by way of discrimination or the 
violation of any other fundamental right is involved. It is well recognised that no person has a 
tested right in any course of procedure. There is no principle underlying Article 20 of the Consti- 
tution of India which makes a right to any course of procedure a vested right. 

The contention that the new section 23 (I) (o) introduced bj Act XXXIX of 1957 contra- 
\encs Article 20 (1) of the Constitution of India, inasmuch as the new section prescribes a minimum 
penalty while under the old section no such minimum was prescribed, is untenable. The nets 
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*ection do« not prescnbe any tnirutnum What it do« presence « aTnaximian The vordj'roi 
exceeding”, in section 23 (1) («), cover not only the expression “three lunes the s-aluetfllie 

foreign exchange” but also the voids “five thousand rupees” Therefore, no greater penalty 

than might ha\c been levaed under the old section has been prescnbed by tbe new section 23 (1) 
(a), and consequently there is no breach of Article 20 (I) of the Constituuon of India. 

Appeal from the Judgment and Order dated the 10th August, 1961, of the 
Calcutta High Court m Civil Rule No 1428 of 1958 

S V Gupte, Solicitor-General of India, (R Ganapathy Iyer and R II Dhebar, 
Advocates, with him), for Appellant 

G S Chaiierjee znd P A Chat/erjee. Advocates, for Respondent 
The Judgment of the Court was delivered by 

Stkn, J — ^This is an appeal by certificate granted by the High Court of 
Calcutta under Article 132 (1) of the Constitution and li directed against the 
judgment of the High Court accepting a petition under Article 226 of the C^nsti 
lutioQ and quashing adjudication proceedings under the Foreign Etchangc 
Regulation Act, 1947 (VII of 1947) — hereinafter referred to as the Act 

The relevant facts are as follows. Following the recovery lo 1954 of some 
foreign currency and Travellers Cheques at No 311, Bow Bazar Street, Calcutta, 
where the respondent along with his mother and brother, earned on thebujiaess 
of jewellers, the Director of Enforcement issued a notice on April 23, 1958, on 
the petitioner calling upon him to show cause within 10 days of the receipt of 
the notice why adjudi-^tion proceedings should not be held against btm for 
contravention of section 23 (1) of tbe Act On 10th May, 1958, tbe respondent 
replied to the above memorandum giving bis version as to how he came into 
possession of the foreign currency, but he denied having sold any travellers 
cheques He prayed that the proceedings may be dropped and the currency 
seized returned to him The Director of Enforcement, after considering the cause 
shown by the respondent, came to the conclusion that the adjudication proceed* 
mgs should be held He, therefore, requested the respondent to arrange to be 
present either personally or through his authorized representative before the 
Director on 13th May, 1958, m the office of the Calcutta Branch of the Direc- 
torate On this, on I3ih May, 1959, the respondent filed a petition under 
Article 226 of the Constitution cballenging the adjudication proceedings on various 
grounds, the principal grounds being that section 23 (1) (o) and section 23-D of 
the Act were ultra nres of Article 20 (2) of the Constitution, and that the offence 
having been committed m 1954, the proposed adjudication was illegal and entirely 
■without jurisdiction 

Before tbe High Court, at tbe time of the final hearing, the petitioner «ss 
allowed to raise the point that section 23 as well as seciion 23-D contra- 

vened Article 14 of the Constitution 

Mittcr. J., held that section 23 (1) (<j) violated Article 14 of the ConsUtution, 
and was accordingly ultra tires the Constitution, and that the relative provision 
of section 23 D must also be condemned Regarding the second point narnem 
whether section 23 (1) (o) having been substituted by the Amending Act XXXIX 
of 1957, would have retrospective operation in respect of the alleged offenw* 
which took place in 1954, the High Court came to the conclusion that the 
petitioner i'had a vested right to be tried ^ an ordinary <^urt of the land with 
such nghts of appeal as were open lo all ”, and although secuon 23 (1) (a) 
procedural, where a vested ngbl was affected, it was not a question 

•of procedure Therefore, the High COurt came to the conclusion that tbe 
provision as to adjodication by the Director of Enforcement could not have any 
retrospectne operation The learned Judge observed that “ the impairment of a 
■right by putting a new restnctien thereupon is not a matter of proerfure only It 
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impairs a substantive right and an enactment which does so is not retrospective 
unless it savs so expressly or by necessary intendment.” Accordingly, as stated 
before, the’adjudication proceedings were quashed as being without jurisdiction. 

This Court held in Shaiiii Prasad Jain v. Director of Enforcement that 
section 23 (1) and section 23-D of the Foreign Exchange Regulation Act did not 
violate Article 14 of the Constitution. Mr. P. K. Chalteijee, Counsel for the 
respondent, properly concedes that he cannot press this point. 

The learned Solicitor-General, who appeared on behalf of the appellant, 
contends that the Fligh Court was in error in holding that the accused had a 
vested right to be tried by an ordinary criminal Court. He says that the amend- 
ment only changed the venue of trial from a Magistrate to the Director of 
Enforcement in some cases and no vested right was affected. He refers to the 
decision of this Court in Rao Shiv Bahadur Singh v. The State of Vindhya 
Pradesh^ where Jagannadhadas, J., speaking for the Court, observed at p. 1200 
as follows: 


“ In this context it is necessary to notice that what is prohibited under ^tiele 20 is only con- 
viction or sentence under an ex post facto law and not the trial thereof. Such trial untkr a prorcdure 
different from what obtained at the time of the commission of the offence or by a Court dtfieren 
from that -which had competence at the time cannot ipso facto be held to be miMnstitutional. 
person accused of the commission of an offence h^ no fundamental nghttotria y apart 
Court or by a particular procedure, except in so far as any con^itutiojial objec ion y y 
discrimination or the violation of any other ftmdamcntal right may be involved. 

Before its amendment by Act XXXIX of 1957, section 23 (1) of the Ac 
read as follows: 

“23(l)-moevcr contravenes any of the provisions ^ 

order made thereunder shall be punishable with imprisonment for a a' d 

years or with fine or with both, and any Court trying any such f ^.^^’hat an^^^ 

in addition to any sentence which it may impose for such l ^ contravention has taken 

security, gold or silver, or goods or other property in respect of which the contravention nas 

place shall be con&cated ” , 

After the amendment by Act XXXIX of 1957, another section 23 (1) was substi- 
tuted and section 23-D was added, which read as follows. ^ -in 

“23 (1) — If any person contravenes the prot^ions of section Ejection 5^^e direction or 

sub-section (2) of section 12, section 17, section 18-A or section 18-B or ol any rui , 

Order made thereunder, he shall — . , r .u. evrUant'e in 

(a) be liable to such penalty not exceeding ropees, whichever is more, as 

respect of which the contravention has taken place, or five tho^and provided, or ’’ 

rnay be adjudged by the Director of Enforcement in the mann^ ^ ^ ^ section 23 


rdance svith the provision oi tne s... - 

,1... Director of Enforcement is of opinion that 
inquiry, the Director empowered to impose would 

penalty which he IS a complaint in writing 


. Provided that if, at any stage of the n.v. ..i,,, ,„hirn iic w w..,- . „ 

having regard to the circumstances of the case, the pen y , . v- make a complaint m wnting 
not be adequate, he shall, instead of imposing nny penalty 

to the Court ” - jney adiudica- 

The effect of these provisions is that after the up in respect of a 

bon proceedings or criminal ^ before the amendment only 

contravention mentioned in section 23 (0 to punish the offender, 

crmnal proceedings before a Court could b amendment did not 

The Higit Court, as already observed ^eld ihat tMw 

^Pply to contraventions which took place befor ^ 

Mr. Chatterjee, the learned Counsel ^Comt existed before the 

substantive vested right to be tried b y an ordinary Co ur^^ 

, 2 fl953) S.C.J. 563: (1953) S.C.R. 1138. 

b (1963) 2 S.C.R. 297. ^ 

S.C.J.— 30 
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amendment, and be relied on Maxwell 11th Edition, p 217, where it is stated 
that 

ihegfnCTal pnnapie however, jetm* lo be ihai aUcrations m procedure are retrospective, 
unless there M some good reasori against it * 

He says that there is a good reason if the pnociples of Article 20 arc borne in 
mind In our opinion there is force m the contention of the learned Soliator- 
General As observed by this Court in Jtao Shi\ Bahadur Smgh v T^e Slate of 
Vindhya Pradesh^ a person accused of the commission of an offence has no scsted 
right to be tried by a particular Court or a particular procedure except m so far 
as there is any constitutional objection by way of discrimination or the violation 
of any other fundamental right is involved It is well recognized that ‘ no person 
has a vested right in any course of procedure {vide Maxwell I Ith Edition p 216), 
and we see no reason why this ordinary rule should not prevail in the present case 
There is no principle underlying Article 20 of the Constitution which makes a right 
to any course of procedure a vested right Mr Chatterjcc complains that there is 
no indication in the amending Act that the new procedure would be retrospective 
and he further says that this affects his right of appeal under the Cnminal 
Procedure Code But if this is a matter of procedure, then it is not necessary 
that there should be a special provision to indicate that the new procedural law 
« retrospeefne No right of appeal under the Criminal Procedure Code » 
affected because no proceedings had ever been started under the Criminal 
Procedure Code 

Mr Chatterjee’s next point is that the new section 23 (J) (a) contravenes 
Article 20 (1) of the Constitution He says that section 23 (I) (a) prescribes a 
minimum penalty while under the old section 23 (]) the Magistrate had an 
option of 6xtng a fine less than the minimum presaibed under section 23 (1) (e) 
But we are unable to agree wttb him that the new section prescribes any 
minimum ^Vhat it does prescribe is a maximum Thewords ** not exceeding 
cover not only the expression “ three limes the value of the foreign exchange *’ 
but also the words “five thousand rupees*’ Therefore, no greater penalty than 
might have been levied under the old section has bwn pfesertbrf by the new 
Kciion 23 (1) (a) and consequently there n no breach of Article 20 (1) of the 
Constitution 

We may add that the offence is alleged to have been committed m 1954 and 
notice of adjudication was sent m 1958 and now we are mthc year 1965 It 
-would be expedient if the adjudication proceedings are disposed of as expedi- 
tiously as possible 

In the result the appeal is accepted and the petition under Article 226 dis- 
missed The appellant will have bis costs here and m the High Court 

V K Appeal allowed. 


1 a9-«3) s C.J 563 (la's) SCJL1I83 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present:— A. K. Sarkar, K. N. Wanchoo and J. R. Mudholkar, JJ. 
The State of Madhya Pradesh and others • • Appellants* 


V. 


Respondents. 

Intervener. 


Vishnu Prasad Sharma and others 
U, P. State Industial Corporation 

Land Acquisaion Act (I of 1894), scettonsA, 5 cnd6-Nnmber of declarations & 

-If can be issued successhclyin respect of different pieces of lands mtiun the locality spec, fied tn a 
notification under section 4 of the Act. 

Sections 4 5-A and 6 of the Land Acquisition Act have to he read together and so read the 
’ A 1 <mtrle dcclaralioji under section 6 in respect 

conclusion is dear that the A«contc^lat« onl nS (sect.on48) and the spedal 

of a noufication under sect.on 4. ^ is mentioned in notice under section 6, (section 49) 

prOMsion for acquiring the tvholc where only part i , . „„,i ... 

do not affect the interpretation of sections 4, 5-A an rea o ^ -..r- 

1 rTimot be issued successively in respect of difterent 

A number of declarations ^ notification issued under section 4 of 

pieces of lands include within the locality p 
the Act. 

Appeal from the Judgmeot Petition No.‘ m’ol 1961.’ 

the Madhya Pradesh High Conrt m f Advocate-General 

C. K. Daptary, Attorney-Genial for Advocate for 

for State of Madhya Pradesh (iT. L- A , ’ Appellants. 

Madhya Pradesh, /. N « Advoca -h Jh =, fo 

S. V. Gupte, Solicitor-General of India 
Messrs.!. B. Dadaclmnji & Co. mthhim), P with him) for 

S. N. Kacker, Senior Advocate, (J. P- G y , 

Intervener. 

The following Judgments were dehvered^ 

. Sarkar, J.-My learned brother JVan^ stating them again, 

judgment and that relieves me of the n y , dgclaratiops under 

The question that has arisen is be issued successively 

section 6 of the Land Acquisition Act, 1894, specified in a notification 

of different pieces of lands included brother has said that sections ^ 

issued under section 4 of the Act. . „,ber and so read, the conclu 
5-A and 6 of the Act have to be read together ” ninS 

clear that the Act contemplates only a gl entirely agree with his 
respect of a notification under section 4. ^ , thing to them. But it was sa 

for this view that I find it unnsc^^^^VfnHicate that our reading of these^^^^^^ 
that there are other considerations which ^ withe these consi 

is unsound. In this judgment I propose t making the plan of its 

.It said that (he Goventmen. W farge 

project complete at a time, PHtticularly ^ number o 

It IS necessary that it should -ccept this argument, Jg tmg an 

under section 6. I am wholly unable justification P 

think that a supposed difficulty would P ^ meaning of the g departure 
interpretation of a statute against tj.^ ” Jsted cannot authoris ^ “ P ent. 

It- General considerations of the kind cannot imagine^_£^!!i^_^ 

^ the plain meaning of words. Seco no^ 

*C-A. No. 1018 of 1963. 
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which has^ast resources, not being aWeto make a complete pUa of its project at 
a time Indeed, I think when a plan is made, it is a complete plan I should 
suppose that before the Government starts acquisition proceedings by the issue of 
a notification under section 4, it has made its plan for otherwise it cannot state m 
the notification, as it has to do, that the land is likely to be needed Even if it 
had not then completed its plan, it would have enough time before the making of 
declaration under section 6 to do so 1 think, therefore that the difficulty of the 
<?osernmenr, even if there IS one, does not lead to the conclusion ihit the Art 
contemplates the making of a number of declarations under section 6 I would like 
to observe here to avoid confusion that we are not concerned now with extension of 
a completely planned project conceived later The present contention is not based 
on any difficulty arising out of such a case It was said that if the Government 
has not finalised its plan when it makes a declaratton under section d, it would haie 
to start fresh acquisition proceedings bcgmoiogwith a notification under section 4 
to provide for the complete plan jf It could not make anymore declarations and 
in such a case, in conceivable circumstances, U may have to pay more for the land 
that it then sought to acquire This argument concedes that even if the Govern- 
ment has not been able to make Its plan when making a declaration under section d, 
the result is not that it cannot acquire any more land later when the plan is 
completed The real point, therefore, of the present argument is that the Act 
ihould be so interpreted that the Government should not be put to extra cost 
when It has been unable to complete us plan at a lime This seems to me to be 
a strange argument First, there is no reason why the Act should provide for the 
Government’s fadure to complete the plan Secondly, the argument is hypolbc 
■tical for one does not know for sore whether a later acquisition will cost more or 
less Arguments on hypothetical considerations can have little weight in interpret- 
ing statutes But even otherwise, this view of the matter docs not support the argu 
mem After the issue of a ooiificatioD finder section 4, an owner of land in the 
locality notified cannot have full beneficial enjoyment of his property, he cannot, 
for example, buiM on his land for if he does so and the land is acquired he will 
get no compensation for the building put up and will lose the costs incurred for 
U If It IS aju«tirication for Saying thatanamber of declarations can be made 
under section 6 because otherwise the Government may have to pay more, it 
seems to me that it is at least an equal justification for saying that such declara- 
tions cannot have been contemplated by the Act because that would mean an 
avoidable derivation of the owners of their beneficial enjoyment of lands till such 
time as the Government is able to make its plan As the Act is an expropnatoiy 
Act, that interpretation of it should be accepted which puts the least burden on 
the expropriated owner The Government could, of course, always make a 
complete plan at a time and / am unable to hold that the Act contemplated tbit 
It need not do so and go on making declarations from tune to time as its plan goes 
on taking shape even though the result might be to increase the hardship of persons 
whose lands are taken away 

Reference was then made So sub-seclionr (I) and (4) of section 17 These 
give the Government the powcf to take possession of waste and irabl* lands 
included in the notification under section 4 on the expiry of fifieen days from the 

publication t f the notice m-ntioncd in section 9 and before the making of the 
award without holding tbe enquiry contemplate by section 5 It was said that 
if a npljf cation under fccijon 4 included arable and watte lands as also 
land> of other descriptions, jt will be necessary to isslc two separate d'claratioas 
under scction6in respect of the different kinds of lands It was also said that 
the vesting in respect of the two kindsoflands m the Government would also be 
by stages. All this, it was contend'd, wojld support the view that more than one 
declaration under section 6 was coo e/nplatcj la such a case I do not fe-J called 
upon to express any opinion whether in such a case a number of declarations 
under section 6 IS contemplated Itiscnoughlo say that it is not contended that 
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this is a case of that kind. Therefore, it cannot be said that the disputed declara- 
tion under section 6 w. s in this case justified under section 17. On the contrary, 
if the contention that section 17 contemplates more declarations than one under 
section 6 be correct, that would be because the statute specifically so provided for 
a particular case. It must follow that without a special provision more than 
one declaration under section 6 was not contemplated. 

The next contention was that section .48 which 
of withdrawal from acquisition before taking possession map . , , , ^ jp 

tion under section 4 remains in force for all purpose till such ^ “raw^ 
it so remains in force, successive declarations under s ti ggction 4 in force, 
for otherwise it would be useless to keep the notificati ^ notification 

The substance of this argument is that the only way to S . section 48; 

under section 4 is by a withdrawal of the acquisition P™ . ^ tj^gre may 

if the proceedings aVe not withdrawn, the ^ 

be successive declarations. This argurnent seems declaration is made 

Now a notification under section 4 will be , ikewise it seems to me 

under it in respect of the entire area covered by ‘ g’gjj |,e made under 

that if the correct interpretation is that only one section 4 ; that notifica- 

section 6 , that also would exhaust the notification declarations under 

tion would no longer remain in force ^o J“st'fy Js nothing in the Act 

section 6 in respect of different areas included in • section 48 that puts a 
to support the view that it is only a withdrawal section 48 

notification under section 4 completely out ot l , .y _ notification under 

is to withdraw the acquisition proceedings, m ^ ^ withdrawal but 

section 4 with which it started. We are • become exhausted. That 

with the force of a notification.under section 4 becom 

IS a different case and has nothing to do with a section 49. These 

Lastly, we were referred to sub-sections made on the ground of 

sub-sections state that where a claim for comp owner for vyhich 

severance of the land acquired from the remain tbe claim is 

provision is made under section 23, if the Govern acquisition of the 

unreasonable it may before the making of under section 6 will be 

whole land and in such a case no fresh de the view that successiv 

necessary. It is contended that these provisions s pp^ so. In 

declarations under section 6 were contemplated. ^ particular case tti 

any case, even if they did, then that would ^ . jg^ section 6 The Pres 
statute specially provided for successive ^^^laratons jjpn with 

notthat^ecialLe. Furthermore, I have said^in con^^^^ 
based on section 17, the fact that a speeja p ^yppjjj go to support ^h 
successive declarations under section 6 to b -p^er given by the Ac 
that without a special provision there is P . - 
Successive declarations under section 6 . costs. 

I would for these reasons dismiss the appea w ppgstion raised in this 

Wanchoo, J. (for himself and S^rade^sh Hii Court is jvhether 

appeal on a certificate granted by the Madhy successive aotificat' n 

's open to the appropriate Government to fhereinafter referred 

section 6 of the Land Acquisition Act (I ’fJ^iSification under section tJ 

Act) with respect to land comprised within one 

of the Act. The question arises m this way.^^ 4 ^ 1 ) 

On 16th May, 1949, a notification \vas^^=>sa^^gg 5 including village 
• hy which it was declared that lui^s m j- the erection section 6 

was likely to be needed for a publm P^^-c Ljons were issued jp 

^‘pel plant. It appears that thereafter no jgg^pon under sect 0 ^ 

With respect to the villages notified in th j^^g under sectio 

IS not in dispute that a number of such 
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With resDCct to village Chhawam and some land in that village v.a* 
ITndcrthwc notifications, the last of such acquisitions !J» ^^e y«r >956 

Thereafter on I2th August, 19C0. another notification 

was issued by the appropriate Government proposing to acquire 486 17 oejes cf 
Tand m village Chhawam and the area which was proposed to be acquir^t^^ 
demarcated cn a raaphept in the office of the Collector of Durg for 
The notification also stated that the provisions of section 5*A of Je Act sMlI 
not apply thereto- Thereupon the respondents who are interested m of the 
land notified filed a writ petition in the High Court challenging the ®[ 

the notification under section 6 The principal contention 

was that the notification under section 6 of the Act was void as it had not own 
preceded bv a fresh notification under section 4 (1) and the notification undw 
Action 4 {h issued m 1949 had exhausted itself when notifications under section & 
with respect to this village had been issued previously and could not soppon 
the issue of another notification under section 6 In substance the . 

the respondents in their petition was that a notification under section 4 U) 
be followed only by one notification under section 6 and that there couia w no 
successive notifications under section 6 with respect to lands comprised i 
notification under section 4 (I) 


The petition was opposed on behalf of the appellant, and it 
that it was open to the appropriate Government to issue as many not nwtion 
it deemed fit under section 6 of the Act with respect to lands comprised ’ 
notification under section 4 (I) and that it was not correct that the , 

under section 4 (i) was exhausted as soon as one notification under section o 
tsiued wnth respect to a part of the land comprised in the notification un 
section 4 (I), and that it was always open to the appropriate government to iwu 
successive notifications under section 6 so long as these notifications were wi 
respect to land comprised within the notification under section 4 (1) 

The High Court has accepted the cooitoiion of the respondents and 
that a notification under section 4 (I) can only be followed by one noiiacai 
tinder section f and Ihatit ts not op« to the appropriate Cevemmem to js* 
successive notifications with respect to parts of the land comprised in one 
notification under section 4 and that as soon as one notification is issued un^^ 
section 6 whether it be with respect to part of the land comprised m the 
tion under section 4 (1) or with respect to the whole of it, the notification 
section 4 (M is exhausted and cannot support any further notification Bfi 
section 6 of the Act wiih respect to parts of land comprised in the notuicaii 
under section 6 In consequence the petition was allowed and the notinauoa 
dated J2th August, 1960, quashed The appellant then applied to the High 
for a certificate which was gianted, and that 13 bow the matter has com® p 
before us 


The question whether only one notification under section 6 can 
With respect to land comprised in the notification under section 4 (O^ndthw^ 
after the notification under section 4 (I) exhausts itself and cannot sopF” 
any further notification under s'vtion 6 with respect to such land depends up® 
the conMruction of sertions 4 5-A and 6 of the Act and on the connccimn 
between these provijions Before however we deal with these provisions we 
briefly re^’er to the schem' of the Act and the background m which thes* 
sions have to be interpret'd 


The Act provides fo' th' exercise of the power of enu^'eni domain and au'hcf* 
the appropriate Go eminent to acqui*e lands thereunder for public purpose or 
purposes of a company The proceedings begin with a notification under 
** n ) After such a no ificattoni' is permissible under section 4 (2) for any . 
of Cove nm“nt his «ervants and wokmentoenter upon and survc) the land nS" 
locality, to dig or bore info the sub-soil, to do all other acts necessary to ascert 
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whether the land is adapted for the purpose for which it was needed, to set out the 
boundaries of the land proposed to be taken and the intended line of the work 
proposed to be made thereon, to mark boundaries etc. by placing marks and 
fences and where otherwise the survey cannot be completed to cut down and clear 
away any part of any standing crop, fence or jungle. While the survey is being 
done under section 4 (2), it is open to any person interested in the land notified 
under section 4 (1) to object under section 5-A before the Collector within thirty 
days after the issue of .the notification to the acquisition of the land or of any 
land in the locality. The Collector is authorised to hear the objections and is 
required after hearing all such objections and after making such further enquiry 
as he thinks necessary to submit the case for the decision of the appropriate Govern- 
ment together with the record of the proceedings held by him and a report con- 
taining his recommendations on the objections. Thereafter the appropriate Govern- 
ment decides the objections and such decision is final. If the appropriate 
Government is satisfied after considering the report that any particular land is 
needed for a public purpose or for a company it has to make a declaration to that 
effect. After such a declaration has been made under section 6, the appropriate 
Government directs the Collector under section 7 to take order for the acquisition 
of the land. Sections 8 to 15 provide for the proceedings before the Collector. 
Section 16 authorises the Collector to take possession after he has made the award 
under section 11 and thereupon the land vests absolutely in the Government free 
from all encumbrances. Section 17 provides for special powers in cases of urgency. 
If a person is not satisfied with the award of the Collector, sections 18 to 28 
provide for proceedings on a reference to Court. Sections 31 to 34 provide for 
payment of compensation. Sections 38 to 44 make special provisions for acquisi- 
tion of land for companies. Section 48 gives power to Government to withdraw 
from the acquisition of any land of which possession has not been taken. Section 
49 provides for special powers with respect to acquisition of house, building or 
manufactory and of land severed from other land. 

It will be seen from this brief review of the provisions with respect to acquisi- 
tion of land that sections 4 and 6 are the basis of all the proceedings which follow 
and without the notifications required under sections 4 and 6 no acquisition can 
take place. The importance of a notification under section 4 is that on the issue 
of such notification the land in the locality to which the notification applies is in 
a sense freezed. This freezing takes place in two ways. Firstly, the market 
value of the land to be acquired has to be determined on the date of the notifi- 
cation under section 4 (1); [see section 23 (I), firstly]. Secondly, any outlay or 
improvements on or disposal of the land acquired commenced, made or effected 
without the sanction of the Collector after the date of the publication of the 
notification under section 4 (1) cannot be taken into consideration at all in deter- 
mining compensation: {see section 24, seventhly). 

It is in this background that w'e have to consider the question raised before 
us. Two things are plain when we come to consider the construction of sections 
4, 5-A and 6. The first is that the Act provides for acquisition of land of persons 
without their consent, though compensation is paid for such acquisition; the fact 
however remains that land is acquired without the consent of the owner thereof 
and that is a circumstance which must be borne in mind when we come to consider 
the question raised before us. In such a case the provisions of the statute must 
be strictly constructed as it deprives a person of his land without his consent. 
Secondly, in interpreting these provisions the Court must keep in view on the one 
hand the public interest which compels such acquisition and on the other the 
interest of the person who is being deprived of his land without his_ consent. It 
is not in dispute that it is open to the appropriate Government to issue as many 
notifications as it deems fit under section 4 (1) even with respect to the same 
locality followed by a proper notification under section 6 so that the power of 
the appropriate Government to acquire land in any locality is not exhausted by 
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the issue of one notification under section 4 (I) with respect to that locality On 
the other hand as the compensation has to be determined with reference to the 
date of the notiflcati^n under section 4 (1) the person whose land is to be acquired 
may stand to lose if there is a great delay between the notification under section 
4 (i)and the notification under section 6 m case prices have risen in the mcantiire 
This delay is likely to be greater if successive notifications under section 6 can be 
issued with respect to land comprised m the notification under section 4 with 
greater consequential loss to the person whose land is being acquired if prices 
have risen in the meantime It is however urged that prices may fall and in that 
case the person whose land is being acquired will stand to gam But as it is open 
to the appropnate Government to issue another notification under section 4 with 
respect to the same locality after one such notification is exhausted by the issue 
of a notification under section 6, it may proceed to do so where it feeU that pnees 
have fallen and more land in that locality is needed and thus take advantage of 
the fall in prices in the matter of acquisition So it is clear that there is likely to 
be prejudice to the owner of the land if the interprctatioo urged on behalf of the 
appellant is accepted while there will be no prejudice to the Government if it is 
rejected for It can always issue a fresh notification under section 4(1) after the 
previous one is exhausted in case-pnees have fallen It is in this background that 
we have to consider the question raised before us 

As we have said already, the process of acquisition always begins with a noti- 
fication under section 4 (1) That provision authorises the appropriate Govern 
mcni to notify that land in any locality is needed or is likely to be needed for any 
public purpose It will be noticed (hat m this notification the land needed is not 
particularised but only the locality where the land is situate is mentioned As 
was observed by this Court in Dabu Batkya Thakur v The State of Somboy'- a 
notification under section 4 of (he Act envisages a prchmitidry investigation and it 
IS only under section 6 that the Government makes a firm declaration The purp^ 
of the notification under section 4 (1) clearly is to enable the Government to take 
action under section 4 (2) in the matter of survey of land to decide wbal particular 
land in the locality specified m the notification under section 4 (J) it will decide 
to acquire Another purpose of the notification under section 4(1) is topvc 
opportunity to persons owning land in that locality to make objections under 
section 5 A These objections arc considered by the Collector and after consi- 
dering all objections he makes a report containing his recommendation on the 
objections tothe appropriate Government whose decision on the objections is final. 
Section 5-A obviously contemplates consideration of all objections made to the 
notification under section 4 (1) and on report thereafter by the Collector to the 
Government with respect to those objections The Government then finally decides 
those objections and thrreaflcr proceeds to make a declaration under section 6 
There is nothing in section 5-A to sugegest (hat the Collector can make a number 
of reports dealing with the objections piecemeal On the other hand section 5-A 
Specifically provides that the Collector shall hear all objections made before him 
and th-n make a report, / e ,only a stogie report to the Government containing his 
recommendation on the objections It seems to us clear tliat when such a report 
IS rcccned from the Collector by theCosemment it must give a deavion on all the 
objections at one stage and decide once for all what particuhr land out of the 
locality notified under section 4(1) It wisheslo acquire Ithasto be satisfied undtr 
section 6 after Considering the report made under section 5-A that a partmuJar 
lard is needed for a public purpose or for a company and it then makes a d*clara 
tio-i to tbatcfTecl under section 6 Reading sections 4, 5-A and 6 toeethcr it se“ms 
to us clear that the notification under section 4 (1) specifies merely the lo^lity 
n which the land is to be acquired and th"o under *c"fion 4 (2) sjrvcy is made 
and n is considered whrtber the land or part of il is adapted to the purpo'C for 
which It IS required and maps arc prepared of the land proposed to betaken 
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Then after objections under section 5-A have been disposed of the Government has^ 
to decide what particular land out of the locality specified in the notification 
under section 4 (1) it will acquire. It then makes a declaration under section G 
Specifying the particular land that is needed. 

Sections 4, 5-A and 6 in our opinion are integrally connected. Section 4 
specifies the locality in which the land is acquired and provides for survey to 
decide what particular land out of the locality would be needed. Section 5-A 
provides for hearing of objections to the acquisition and after these objections 
are decided the Government has to make up its mind and declare what particular 
land out of the locality it will acquire When it has so made up its mind it 
inakes a declaration as to the particular land out of the locality notified in sec- 
tion 4(1) which it will acquire. It is clear from this intimate connection between 
sections 4, 5-A and 6 that as soon as the Government has made up its mind what 
particular land out of the locality it requires, it has to issue a declaration under 
section 6 to that effect. The purpose of the notification under section 4(1) is 
at this stage over and it may be said that it is exhausted after the notification 
under section 6. If the Government requires more land in that locality besides- 
that notified under section 6, there is nothing to prevent it from issuing another 
notification under section 4(1) making a further survey if necessary, hearing 
objections and then making another declaration under section 6. The notifica- 
tion under section 4 (1) thus informs the public that land is required or would be- 
required in a particular locality and thereafter the members of the public owning 
land in that locality have to make objections under section 5-A ; the Government 
then makes up its mind as to what particular land in that locality is required 
and makes a declaration under section 6. It seems to us clear that once a decla- 
ration under section 6 is made, the nolification under section 4 (1) must be 
exhausted, for it has served its purpose. There is nothing in sections 4, 5-A and 6- 
to suggest that section 4 (1) is a kind of reservoir from which the Government 
may from time to time draw out land and make declarations with respect 
to it successively. If that was the intention behind sections 4, 5-A and 6 we- 
would have found some indication of it in the language used therein. But as 
we read these three sections together we can only find that the scheme is that 
section 4 specifies the locality, then there may be survey and drawing of maps 
of the land and the consideration whether the land is adapted for the purpose for 
which it has to be acquired, followed by objections and making up of its mind 
by the Government what particular land out of that locality it needs. This is- 
followed by a declaration under section 6 specifying the particular land needed 
and that in our opinion completes the process and the notification under sec- 
tion 4(1) cannot be further used thereafter. At the stage of section 4 the land 
is not particularised but only the locality is mentioned; at the stage of section 6 
the land in the locality is particularised and thereafter it seems to us that the- 
notification under section 4 (1) having served its purpose exhausts itself. The 
sequence of events from a notification of the intention to acquire section 4(1) to 
the declaration under section 6 unmistakably leads one to the reasonable conclu- 
sion that when once a declaration under section 6 particularising the area put of 
the area in the locality specified in the notification under section 4 (1) is issued, 
the remaining non-particularised area stands automatically released. In effect the- 
scheme of these three sections is that there should be first a notification under 
section 4(1) followed by one notification under section 6 after the Government 
has made up its mind which land out of the locality it requires. 

It is urged however that where the land is required for a small_ project and 
the area is not large the Government may be able to make up its mind once for 
all what land it needs, but where as in the present case land is required for a 
laroe oroiect requiring a large area of land Government may not be able to make 
UD^’its mind all at once. ‘Even if it be so there is nothing to prevent the Govern- 
ment from issuing another notification under section 4 followed by a notification- 
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under section 6 As we have said before, the Go\ernment’s power to acquire 
land m a particular locality is not exhausted by issuing one notification under 
section 4{l) followed by a notification under section 6 The interpretation which 
has commended itself to us therefore does not depnve the Government of the 
power to acquire more land from the same locality if later on it thinks that more 
land than what has been declared under section 6 is needed It can procc^ to 
do so by a fresh notification under section 4 (1) and a fresh declaration under 
section 6 Such a procedure would in our opinion be fair to all concerned , it 
Will be fair to Go\ernment where the prices have fallen and it will be fair to 
those whose land is being acquired where the prices have risen Therefore as we 
read these three sections we are of opinion that they are integrally and intimately 
connected and the intention of the Legislature was that one notification under 
section 4 (I) should be followed by survey under section 4 (2) and objections 
under section 5-A and thereafter one declaration under section 6 There is nothini 
m sections 4 5 A and 6 which supports the construction urged on behalf of the 
appellant and in any case it seems to us that the construction which commends 
Itself to usand which has been accepted by the High Court is a fair consIrLCtion 
keeping m view the background to which we have referred Even if two con- 
structions were possible which wc think is not so we would be inclined to the 
construction which has commended itself to us because that construction docs 
not restrict the power of the Government to acquire land at any time it deems 
fit to do and at the same time works fairly to vards persons whose land is to be 
acquired compulsorily 


It now remains to consider certain other provisions of the Act to which 
Tclcrence has been made on behalf of the appellant to show that successive noti 
ucations under section 6 are contemplated with respect to land in a locality speci 
in* notification under section 4(1) Tbe first provision is contained in 
j power to Government in cases of urgency to 

oirKt that the Collector should take possession of the land before the award is 
maae and such possession can be taken on expiration of fifteen davs from the 
publication of the notice under section 9(1) ruriher such possession can only 
pe taken of waste or arable land and on such pos<cssion being taken such land 
•vests absolutely m the Government free from all eowumbrances To carry out 
of section 17 (1), section 17(4) provides that the appropriate Govern 
w!,- that the provisions of section 5 A shall not apply in cases of 

urgency and if it so directs, a declaration under section 6 may be made m respect 
the publication of the notification under section 4 (1) 
ihis shows that where the land notified under section 4(1) 
ir j 17(1) and also land which is not 

.!!“ ‘t would be open to Government to make a declaration under sec 
mentioned in section 17 (1) immediately after the 
section 4 (1) while notification with rcsp*ct to lb- land which 
mentioned in section 17 (l)can follow lalenftcr the enquiry 
uncJcr section 5 A is over and objections have been disposed of So it is urged 
that more than one declaration is contemplated under section 6 after one notifi- 
answers to this argument In the first 
>s of the kind m-nlioncd in section 17(1) 

} r included in section i7 (1) there is nothing to prevent the 

I issuing two not fications under ^ ction 4 (I) ore relating to 

land which comes within section 17(1) and the other re'jtmg to land whchcan- 
not come witf in section 17(1) Thereafter the Government miv issue a rotifica 
tion under section 6 follow mg the notification under s-ction 4 (t) with respect to 
tn* land to wh ch section 17 (I) applies while another notification under ‘•ection 6 
with rcspi-ct to hnd to wh ch section 17 (1) docs not apply can fdlow after the 
wquirj und-r section 5-A So «ecitcn 17 (4) docs not necctsanly mean that 
in re can be two notincaiions under section 6 wfacie the prov sionv of that tetion 
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are to be utilised for the Government can from the beginning issue two notifica- 
tions under section 4 and follow them up by two declarations under section 6. 
But even assuming that it is possible to make two declarations under section 6 
(though in view of what we have said above this is not necessary and we express 
no final opinion about it) where the land to be acquired is both of the kind 
mentioned in section 17 (1) and also of the kind not comprised therein, all that 
the Government can do in those circumstances after one notification under sec- 
tion 4 (1) comprising both lands is to issue one notification under section 6 
•comprising lands coming within section 17 (1) and another notification under 
section 6 with respect to land not coming within section 17 (1) sometime later 
-after the enquiry under section 5-A is finished. This however follows from the 
•special provisions contained in section 17(1) and (4) and in a sense negatives 
the contention of the appellant based only on sections 4, 5-A and 6. It may 
be added that that is not the position in the present case. Therefore even if it 
were possible to issue two notifications under section 6 in the special circum- 
stances arising out of the application of section 17 (4), all that is possible is to 
issue one notification relating to land to which section 17 (1) applies and another 
notification relating to land to which section 17 (1) cannot apply. Further if 
both these kinds of land are included in the notification under section 4 (1), the 
issue of two notifications under .section 6 follows from the special provisions 
contained in section 17 (1) and section 17 (4) and not from the provisions of 
sections 4, 5-A and 6. The present is not a case of this kind, for the notification 
under sertion 4(1) in this case issued in May. 1949, did not contain any direc- 
tion relevant to section 17 (4). It is true that the declaration under section 6, 
-dated I2th August, 1960, contains a direction under section 17 (4), but the effect 
of that merely is to allow the Government to take possession of the land within 
15 days after the issue of notice under section 9(1). This is on the assumption 
■that a direction under section 17 (4) can be issued along with the notification 
■under section 6 as to which we express no opinion. We are therefore of opinion 
that the provisions in section 17 (4) do not lead to the conclusion that section 6 
•contemplates successive notifications following one notification under section 4 (1). 
As we interpret sections 4, 5-A and 6 that is not the intention in a normal case. 
Even in a case of urgency there can at the most be only two notifications under 
-section 6 following one notification under section 4 (1), one relating to land 
which is covered by section 17 (l)and the other relating to land which is not 
covered by section 17 (1); provided both kinds of land are notified by any notifi- 
cation under section 4 (1). As we have said even that is not necessary for we 
are of opinion that in such a case the Government can issue two notifications 
under section 4 (1), one relating to land to which section 17 (I) applies and the 
•other relating to land to which section 17 (1) does not apply and thereafter 
there will be two notifications under section 6 each following its own predecessor 
under section 4 (1). 

Then reliance is placed on section 48 which provides for withdrawal from 
.acquisition. The argument is that section 48 is the only provision in the Act 
which deals with withdrawal from acquisition and that is the only way in which 
Government can withdraw from the acquisition and unless action is taken under 
section 48 (1) the notification under section 4 (1) would remain (presumably for 
ever) It is urged that the only way in which the notification under section 4 (1) 
can come to an end is by withdrawal under section 48 (1). We are not impressed 
by this argument. In the first place, under section 21 of the General Clauses Act 
(X of 1897), the power to issue a notification includes the power to rescind it. 
Therefore it is always open to Government to rescind a notification under section 4 
•or under section 6, and withdrawal under section 48 (1) is not the only w'ay in 
which a notification under section 4 or .section 6 can be brought to an end. 
Section 48 (1) confers a special jDOwer on Government of withdrawal from acqui- 
sition without cancelling the notifications under sections 4 and 6, provided it has 
Tiot taken possession of the land covered by the notification under section 6. In 
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^ch Circumstances th-* Government has to give compensation under section 48 (2). 
This corafKnsation is for the damage sufTered by the owner m consequence of the 
notice under sKtion 9 or of any proceedings thereafter and includes costs reason 
ably mcuued by him m the prosecution of the proceedings under the Act relatine 
to the said land The notice mentioned m sub section (2) obviously lefers-to the 
notice under section 9 (1) to persons interested It seems that section 48 refers to 
the stage after the Collector has been asked to take order for acquisition under 
section 7 and has issued notice under section 9 (J) It does not refer to the stage 
pnor to the issue of the declaration under section C Section 5 sav-s that the 
omcer taking action under section 4 (2> shall pay or tender payment for all 
necessary damage done by his acting under section 4 (2) Therefore the damage 
u any cau^d after the notification under section 4 (1) is provided in sect on 5 
bwion 48p) provides for compensation after notice has been issued undv 
e ion 9 (1) and the Collector has taken proceedings for acquisition of the land 
ny virtue of the d rcction under section 7 Section 48 (I) thus gives power to 
to withdraw from the acquisition without cancelling the notifications 
, - sections 4 and 6 after notice under section 9 (I) has been issued and 
on IS taken This power can be exercised even after the Coll'ctor 
award und'T section II but before he takes possession und*r 
provides for compensation m such a case The 
Sfction 0^ IS the only method in which the Government can 
the acquisition has therefore no force because the Government 
^sncel the notifications under sei-iions 4 and 6 by virtue of its power 
General Qauses Act and this power can becaercised 
Seeiinn directs the Colkcior to lake action under section 7 

provision for those cases where proceed a"S for 
iS II ‘b* of notice under section 9 (1) 

s-ctinn payment of compensation under section 48 (2) read with 

jnder ^^Sument that without an order 

an he notification under section 4 must remain outstanding It 

"lausM Arf under section 21 of the General 

aSlon If « ‘hat once Government has taken 

notifications SnHer * ^thdraw from ihc acquisition Before that it may cancel Ibe 
•cction 4 s”rn"^fr 4 and 6 or it may withdraw from theacquisit on under 

Government his f«"J’ section 9 (1) all that the 

if on the other ** P^y for the damage caused as provided m section 5, 

“l«> to be n^d^ has been issued under section 9 (I) damage has 

43 (1) therefore of section 48 (2) and (3) Section 

declarations under^^c^JM for showing that successive 

dow Ja”‘s-!i?Sr"^n!,« “J s«t»on49(2) and (3) These sub sections lay 

factors to applicable in certain circumstances Among the 

if any sus ain-d^hv ihi^ deration m fixing the compensation is the damage 
DosSsmn of »he lim- of the CoHcclor’s taking 

Section 40 ( 7 \ « n severing such land from his other land 

» cla.ming an unreasonabla and 
a'-auHition of^hi? tth'nl damage the Governfrent can order the 

land mav ha\e K—n though under s-ction 6 only part of the 

&) l«lor ,st5,mS 5"'"" »»“M be necessary nr<l l-ial all that itc 

nof m. ergument is chat seclron 

C 1 „ r Ih-rcfore it fello.s that succe sire n 1: 

nt'iheinnri,,,^ ”, »ith respect to land in ihelocabt) ipc'ifcd 

htS ,r r ^ ^ <'>• "O' >>"" understand be* 

A wrtiondd) „ net menl.ened in s-c ton 49 (3) 

csaid already s"c Ion 49(2)and (3) provide for a very special case and 
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the order of Government under section 41 (2) may in a sense be taken to serve the 
purpose of section 4 (1) in such a special case. Tliereaftcc all that section 49 (3) 
provides is that the Collector may proceed straight off to determine compensation 
under section II, the reason for this being that all the other steps necessary for 
determining compensation under section 11 have already been taken in the 
presence of the parties. 

Lastly it is urged that vesting is also contemplated in two stages and that 
shows that successive notifications can be issued under section 6 follorving one 
notification under section 4 (I ). Section 16 provides for taking possession and 
vesting after the award has been made. Section 17 provides for taking possession 
and consequent vesting before the award is made in case of urgency. We fail to 
see how these provisions as to vesting can make any difference to the inetrp re- 
lation of sections 4, 5-A and 6. Section 1 6 deals with a normal case where 
possession is taken after the-award is made while section 17 (!) deals with a special 
case where posssession is taken fifteen days after the notice under section 9(1). 
Vesting always follows taking of possession and there can be vesting either under 
section 16 or under section 17 (1) depending upon whether the case is a normal 
one or an urgent one. What we have said with respect to section 17 (1) and 
section 17 (4) would apply in this matter of vesting also and if the matter is of 
urgency the Government can always issue two notifications under section 4, one 
relating to land urgently required and covered by section 17(1) and the other 
relating to land not coveted by section 17(1). The argument based on these 
provisions in section 16 and section 17 can have no effdet on the interpretation 
of sections 4, 5-A and 6 for reasons which we have given when dealing with 
sections -7 (1) and 17 (4). We are therefore of opinion that the High Court was 
right in holding that there can be no successive notifications under section 6 with 
respect to land in a locality specified in one notification under section 4 (1). As it 
is not in dispute in this case that there have been a number of notifications under 
section 6 with respect to this village based on the notification under section 4 (1), 
dated 16th May, 1949, the High Court was right in quashing the notification under 
section 6 issued on 12th August, 1960, based on the same notification under 
■section 4(1). 

The petition had also raised a ground that the notification under section 6 
was vague. However, in view of our decision on the main point raised in the 
.case we express no opinion on this aspect of the matter. 

The appeal therefore fails and is hereby dismissed with costs. 

K-.S. Appeal dismissed. 
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ConslJutum ef India (1950), Artittet 133 and 156— Reproffitatian ef iht PtopU A(t {XlllI ej 19jI). 
teition I l^B—Jansiiulion confenti ty Artulet 133 end 136 — Connot it riTtrukd bj stetum IIS-S 

Majority — AfiCTthc araeridmoU of section 7 (rf) of the Representation of the People Act, 
!9 j 1, by Act LVIII of 1958 there has been a change in the wording One change in quite dear 
and that ij that the contract now after amendment, must have been entered m the course of h« trade 
or business by a person with the appropriate Covc r i u ncnt Previously, 1 1 , before atnerdnent tn 
19o8, It need not have been a contract in the course of trade or business The words weremch 
wider and included any contiact entered into for his benefit or on hi* own account or a cortrwt 
in which he had any share or benefit or interest To this extent the Legislature by lU iincrd 
ment clearly narrowed the area of the disqualification But it stall not be correct to contend tla* 
the change has gone further and ihe section as amended only embraces executory cortracis but 
not execut'd contract The Legislature has made no change m this respect for under ibeold 
provision also it svas necessary for a contract lo hate subuiitcd at the relevant time Both executed 
and executory contracts are included within the bar of section 7 (d) as amended Accordingly, a 
contract for the supply of goods or for execution of any works does not cease to lubiut erJy 
because the goods had been supplied or wotb had been executed It continues to nibuit til^ 
payment u made and the contract ts fully discharged 

A contract entered into in contravention of Article 299 of the Constitution of India would rotl< 
a disquaiification undet seciion 7 (dl whete the Govemoicnt has not in fact ratified the contrset 
If It IS held that this type of transaction is covered by section 7 [J) then the svord “ contract ** » 
that section will have no effect and would amount to tubsiituUng the word “ agreement *" for it 
The Legislature has not chosen to use the word agreement’ but ha* used the word contract 
Therefore, a mere agreement entered into m contravention of Article 299 of lie Cowtiiuljon of 
India and m fact not ratified cannot be called a contract within the meaning of section 7 (d) 

Per Afiwny — The Repreieniation of the People Act. I9ot, as amended m I95C has rotnctetf 
the condiuotis which import a disqualification under seciion 7 (d) 'Tlje two condiueni row ire 
that ihe contract must betn the course of the candidate^ trade or bisuneu, and >l ntnt bef-f 
supply of goods or for execution of any works undertaken by the Covemnent Contract a 
respect of services undertaken for the appropriate OoverrJnent are apparently not wiihsA 
section 7 (if) as amended Tlie amended section again requires that there must be a contract 
enteredinioby the candidate Mere interest in a contract, unless the candidate has entered m<o 
the contract directly or through an agent would apparently not disqualify htm But the amend 
ment has not made any change in the condition that the contract must be subsisting at the relevant 
time If there was no lubsuimg exmtract. nather toider secuon 7 (d) before it was amended, ror 
after It IS amended, would the disqualification be incurred The expression “ there iul».»ts * 
contract ” in ie«ion 7 (d) includes cases in which one party has performed hii part of the contract 
and the part performable by the od-rr parly remains 

A contract u not, because it is not executed in the manner or m the form presenbed by 
Article 299 of the Constitution oflndia, unlawful It is always open to iheStatenoiwiiLsiandlng 
informality in the mode of execution of the contract to accept liability under the term of il^ 
eontracL Absence ofaformalconiractin the terms ofArticIe299 oftheConstilutioncflndusnE 
not therefore aTcct the operation of disqualification prescribed by section 7 (d) 

Hy Majority (Hidayatn'lah and diseniing)'— In the insunt case ilough there 

was an oral co-itraeiforexecution of ceruineomtrucuonworb between Respondent I\o 1 ardile 

Executive Engineer of the Public 5^0Tkf Department ©fthe Biliar Covemment, tie B lor CovenJ- 

ment not haimg chosen to ratify the same sulBeqseriily, there was no ruhsitiing eoniraci betwrea 
the Bihar Coscmmeni and Respondent No 1 when tie fled ho rominaiirn paper and so hi* 
clecuon to the Bihar LegiUative Assembly was not voil by rea,^ of any disqualificilion incurred 
by hnn under section 7 (d) of the Repraentaiion of tlsr People Act, 1951 

Per J/ifjreraffaA and By section I tfi-B of il e RcpresenUtion of the People Act 

ih- jurisdiction co-ifcTTcd upon the Sujireme Courll/y Articles 133 and 136 of lb' Coiutuutioft 

ofindu iinol.andcannotberestncted tfibecircumuanees of the case justify, the Supreme Co<.rt 

has power, and IS indeed under a duty, to set aside the verdict cfthelfgh Court. Apersonwh® 
has a contractual rtlautrahip between him and the cxecatrre would, on gmtmg elect'd, be at'e to 

bring prec u re to bear upon the executive to settle bu claim or to lenire advantage to wtleh hr 
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may not be entitled. Thisisthcschcmeundcrlyingscction 7 (d) of the Representation of the People- 
Act. If, on the cs-idence subsistence of a contract which disqualifies a. c.andidatc under section 7 (d) 
is established, the Supreme Court would not be justified in refusing to give effect to its conclusion 
merely because the High Court has come to a contnars? conclusion. 

Appeal from the Judgment and Order, dated 25th April, 1964, of the Patna 
High Court in Election Appeal No. 11 of 1963. 

Pumhottatn Trikumdas, Senior Advocate, (D. Gopurdhun, Advocate, with 
him), for Appellant. 

Sarjoo Prasad, Senior Advocate, {Nagendra Kumar Roy and K. K. Sinha,. 
Advocates, with him), for Respondent No. 1. 

The following Judgments were delivered : 

Sikri, J. {on behalf of P. B. Gaiendragadkar, C.J., K. N. Wanchoo, J., and for 
himselO— This is an appeal by certificate granted by the High Court of Patna, 
directed against the judgment of the said High Court reversing the decision of the 
Election Tribunal, Muzaffarpur. This appeal arises out of the election of the 
respondent, Shri Bateshwar Prasad, to the Bihar Legislative ALSsembly from Lab 
Ganj North Constituency. The appellant was one of the candidates. He filed an 
election petition No. 133 of 1962, alleging inter alia that the election of respondent 
No. 1, Shri Bateshwar Prasad, was void as he was disqualified under section 7 (d)- 
of the Representation of the People Act, 1951, hereinafter referred to as the Act. 
His complaint was that respondent No. 1 had entered into various contracts with 
the Government and that these contracts were subsisting on January 14, 1962, the 
date fixed for filing nomination papers. The Election Tribunal, after reviewing, 
both oral and documentary evidence, held that the respondent had entered into 
contracts to do Mosaic flooring work in the Rajendra Surgical Block of Patna 
Medical Hospital and that these were subsisting on the date of the nomination,. 
viz,, 14th January, 1962. The Election Tribunal further held that by virtue of" 
clause 3 (c) of the conditions embodied in the agreement, Exhibit ‘ D ’, it was not 
at all necessary for the Public Works Department to have entered into a contract 
with the respondent’s company, called the Patna Flooring Company. In the 
result, the Election Tribunal declared the election of Respondent No. 1 to the- 
Bihar Legislative Assembly from the Lai Ganj North Constituency as void, but 
refused the prayer of the petitioner before it to be declared elected. 

Both sides appealed to the High Court but we are only concerned with the: 
election appeal No. 11 of 1963, filed by Bateshwar Prasad, the returned candidate. 
Before the High Court three points were taken: 

(1) The appellant was not a contractor under the State Government for 
the mosaic work to be done in the Rajendra Surgical Block, but that at all' 
relevant times, he was a sub-contractor under one G. P. Saxena, who was a 
contractor under the State Government for the purpose; 

(2) Assuming that there was a contract within the meaning of section 7 (d). 
of the Representation of the People Act, 1951 (XLIII of 1951), sometime, ther^ 
was no subsisting contract when the appellant had filed his nomination paper in. 
1962 and thereaftc'; 

(3) Assuming again that there was a contract between the appellant and 
the State Government sometime, the contract alleged was void in view of 
Article 299 (1) of the Constitution of India, so that the Tribunal could not have- 
held that the appellant was disqualified to be chosen as a candidate. 

The High Court reviewed the entire evidence and came to the conclusion on- 
point No. 1 above that the appellant was not a contractor under the State Govern- 
ment but continued to be a sub-contractor under Saxena for mosaic work. It 
also differed from the Election Tribunal on the interpretation of clause 3 (c) of 
Exhibit ‘ D ’. On the second point, the High Court felt that in view of its: 
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■decision on the first point, the question wsis of mere academic interest and there 
might be substance in the argument of the learned counsel for the respondent that 
this question ought not to be allowed to be raised at this stage Regarding the third 
point, the High Court held that Chaturbhvj s case {Chatturbhuj VuhaUas Jasanl \ 
Moreskaar Parashram^) was distinguishable because in the instant case the State 
■Goscrnmcnt had not accepted the performance of the contract by the appellant 
It further held that since the decision lo ChaiiurbJ uj $ case^ the law had been 
amended by the amendment of section 7 (i/)and the effect of the amendment was 
‘.that the Candidate shall be disqualified for be ng chosen as a member only if 
there still exists m substance at the relevant time a valid and binding contract 
laetwecn him and the appropriate Government ’ The High Court further observed 
that ‘ It IS difiicult to accept the contention of the learned Counsel for the respon 
dent that a transaction may be void under the Coniract Act but its actual 
■existence may still be a disqualification under present section 7 (d) In conclusion 
the High Court held that Bateshwar Prasad had not incurred a disqual ficanoo 
under section 7(d) of the Act and accordingly set asid* the judgment and order 
■of the E[e"tion Tribunal 

Mr Purshottam the learned Counsel for the appellant, has urged before us 
that the High Court was wrong in holding that the amendment had made any 
change in th^c law on the question whether the contract which is void 
Article 299 of the Constitution is or is not a contract within section 7 (d) o* ‘b* 
Act. He says that the reasoning of the decision of this Court m Chatturbhjs 
case* still holds the field He then says that the High Court came to a wrong 
■conclusion on the question of fact in this case namely, ssbcthcr the contract! 
subsisted or not at the relevant date and that this Court should reverse the nod nj 
even though it is a finding of fact Mr Sarjoo Prasad the learned Counsel for 
the respondent, controverts this point and he urges that this Court should not 
go into the question of fact On the question of law, he says that th* present 
section 7 (d) isquite different from the old section 7 (d) and that the Bupreoe 
Court decision cannotb* applied to the wording of the present section 

Coming to the law point it is necessary to set out the old and the new ttato 
lory provisions, and these are as under 

7 Apenon »haltbe for Ixma chojen « apd for Wuig * member off 

Hoioe orpdriuunent or of ihe Legwlviivc Asembly or L^sUll^c Co tncil of a Su e 

(if) if whether by himself or by any pmon or body of persois in trut for t m or for b » 
henefioronhsaccount hchasar) tliareor inleresl inacon ractfor il c* Toly offoods to orl ■r 
ibc oxecu on of any works or tJ e perfot m ance of any services underiakcn l/y ibe afprofTii e 
CovcTTiment 

As amended 

7 A j>enonsha11bed sr^uaUSedforbeir^ cbosenai arulforbrrir ammiberofe herH'vie 
•of Part ament or of the Legulatn-e Xssembly or Legislaii e Courc 1 of a Stale 

(rf) jf there subnsu a contract eriercd into nihe courxe of bus in le orb a res* by 

L Covemmeiil forihe supply of goods to orfor is-c rcecul on of any vorts 

taken by that Coverwuent 

Comparing the old section and the new section there is no doubt that th^ 
has been a change m the wording One change is quite clear and that is tw 
me contract now must have been entered in the course of his trade or bus res 
by a person wuh the aporopriafc Government Previously it need not have be^'S ® 
■contract m the course of trade or business The words were much wider s" 
included any contract entered into for h«s benefit or on his own account or * 
contract in which he had any share or interest To this extert the LegisL'i-f® 
<learly narrowed th* area of this d squalifivdtion Bufi>Mr Sarjoo Prasad n 
m contending that the change has gone further and lh„t it only embraces 
<ory contracts but not executed contracts? In our opinion the Lecislaiure has mJ _ 


t (IM)SC.JJ3 j {I9j4) SCR- 817* 
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no change in this respect for under the old provision it was also necessary for a 
contract to have subsisted at the relevant time. This Court had in Chattiirbhuj's case^ 
included both executed and executory contracts within the provision of section 7 (d) 
and had refused to follow the English rulings to the contrary. We cannot go 
into the question whether this was rightly done or not for we are bound by that 
decision. Accordingly, following Chatturbhufs case^ we hold that a contract 
for the supply of goods or for the execution of any works or the performance of 
any services undertaken does not cease to subsist only because the goods had 
been supplied or work had been executed or services performed. It continues to 
subsist till payment is made and the contract is fully discharged by performance 
on both sides. 

But whether Chatturbhufs case^ applies when a void contract has not 
been accepted or ratified by the Government, we will consider presently, 
Mr. Purshottam next contends that the respondent entered into two contracts and 
they were subsisting at the date of the nomination as the respondent had not been 
paid for his work and as a matter of fact a suit is pending against the Govern- 
ment for recovery of the money. He has taken us through the documentary 
evidence and it is now necessary to deal with it. The documentary evidence may 
be conveniently divided into two groups. The first group relates to documents 
bearing on the formation of the alleged contract. It appears that one 
G. P. Saxena had entered into a contract. Exhibit D, for the construction of a 
Surgical Block in the Patna Medical College compound, Patna, and this contract 
was entered into in 1951, and the respondent was working as a sub-contractor 
under him. It further appears that there were some disputes between Saxena 
and the Public Works Department and he was not completing the work in time 
or to their satisfaction. Consequently, the Sub-Divisional Officer enquired from 
the Patna Flooring Company whether they would be willing to complete the work. 
Patna Flooring Company, on 17th April, 1955, wrote to the Executive Engineer, 
through the Sub-Divisional Officer, and gave their quotations and terms and 
conditions. It may be noted here that these terms were different from the 
terms under which Saxena -had taken the contract. This is an important fact 
and it is necessary to bear this in mind. On 25th April, 1955, the Sub- 
Divisional Officer forwarded this letter to the Executive Engineer with the remarks 
that “ the contractor is being asked to start work immediately as per your 
orders.” The Executive Engineer noted on this letter as follows: ‘‘ It is hoped 
necessary notice has been given by you to the defaulting contractors.” The 
Sub-Divisional Officer noted that 

“ the contractor had already been served with a notice and a copy to your ofEce vide 
T.O. No. 497, dated 20th April, 1955. The Patna Flooring Company has been ordered to start 
work and a copy of that submitted to you vide T.O. No. 504, dated 20th April, 1955. 

On 20th April, 1955, the Sub-Divisional Officer wrote to the Patna Flooring 
Company to “ start immediately the remaining mosaic floor and dado work in the 
R.S. Block and finish the work completely within a fortnight as promised by you.” 
He endorsed a copy of this letter to the Executive Engineer. He also sent a notice 
to Saxena informing him that as he had failed to do (in spite of repeated asking) 
the remaining mosaic work of floor and dado in Surgical Block, the remaining 
work was being got done by other agency and the cost would be recovered 
from him He endorsed a copy of this to the Executive Engineer noting that 
the remaining work was being done by the Patna Flooring Company, as instructed 
by him. On 13th May, 1955, the Executive Engineer warned Patna Flooring 
Company to finish the work within the stipulated time and that no extension of 
time would be granted if the work would be left unfinished. On 23rd May, 
1955, the Sub-Divisional Officer again wrote to Patna Flooring Company saying 
that necessary instructions regarding slope etc. had already been given • at the 
site, that there was no cause for delay in work and asked them to push up the 


S.C.J.— 32 
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progress of the work as it was a top prionty work It appears that by 25th May, 
1955, 90 per cent of the work haa done and the Patna Flooring Company 
wrote to the Sub»Divisional Officer requesting that the Special Officer in charge of 
the said work be ordered to submit an on account bill for making payment to 
them at an early date 

Mr Purshottam contends that on a perusal of the correspondence contained 
in this group it is quite clear that an ora! contract for the construction of work 
was entered into between the Executive Engineer and the Patna Flooring 
Company and that the High Court had erred in holding that no such contract 
ever came into being He points out that under clause 3 (c) of the Contract, 
Exhibit D, the Executive Engineer was entitled to ask the Patna Flooring 
Company to do the work Clause 3 (e) reads as follows* 

"Clcuase 3— In any ease in which under apy clause* of this contract the contractor shall 
have rcnderedhiraselfliabletopaycompeniationainountingfo the whole of hu security dtiiosie In 
the hands of Govemment (which whether paid in one sum or deducted by jnsiabrints) to 
Executive Engineer on behalf of the Governor of Dihar shall have power to adopt any of the foUow 
I g courses as be may deem best suited to tbc intent* of Government 

({) To measure up the work of the contractor and to take such part of the work of the 
contract as iball be unexecuted out of his bands and to give it to another contractor to complete, 
m which case any expenses which may be incurred in ezeos of the sum which would have been 
paidtothecngijvalcontTactoi if the whole work had beeneswcuiedby him (of the amount of which 
excess the certificate in wnung of the Executive Engineer shall be final and conclusive) ihaD be 
borne and paid by the origin^ contractor and may be deducted from any money due to him by 
Government under the contract or otherwise or from Lis security deposit or the proceed* of 
thereof or a suSkient part thereof* 

We are loclined to agree with Mr Purshottam that the correspondence in this 
group clearly discloses an agreement for the execution of work between the 
Executive Engineer and the Patna Hoonng Company, and the Election TnbuDst 
was quite right m coming to this conclusion But we may say that the Election 
Tnbunal was not right in holding that clause 3 (c) got rid of Article 299 of the 
Constitution Any work which is given in exercise of the powers under 
clause 3 (c) has also to comply with the provisions of Article 299 of theConstito* 
tion. What the ctTcct of this is we will consider later. 

Mr Sarjoo Prasad, however, says that assuming that a contract was entered 
into, the contract did not subsist at the time of the nomination because the 
Government had refused to ratify the contract given under clause 3 (c) and that 
ChatturbhuJ's cose* does cot lay down that a contract which has not been 
ratified by the Government isa contract withm section 7(d) of the Act It seems to 
us that there is a great deal of force lo the contention of the learned counsel It 
IS true that this Court has held in a number of cases, the latest being Nev 
Marine Coal Co (Sf«ga/) v Union of India*, that a Contract entered into 
with the Government in contravention of section 175 (3) of the Government of 
India Act, 1 935, or Article 299 of ihe Constitution is void and unenforceable But 
la State of West Bengal v. B K Mondal* this Court distinguished Challuf’ 
bhuj's case^ on the ground that m the latter case 

*■ thu Court was dealing with the narrow question as to whelher the impugned coriract for 
the w^ly of goods would cease to attract the primsloni of iection 7 Id) of the Repra«>l*‘‘f? 
^Ij.li around that i( (fi(f not comply with the provision* of AtlKh299f^ 


the Government It was a contract which feU within the mischief of section 7 (d) ** 

This Court further observed that: 

•‘ all th« this Court meant by the said observation (of Bose.J b ChuUurbarf eaSf'tf 
t^l Ihe contract maile id contravention of Article 299 (I) wuMjf 
mtihed by the GovOTment if it ws for lU benefit and as luch it could not take the ease of 
contractor ouUide the purview of section 7 (d) The contract which b void may not be esra^ 
of ranfiatlon a nee according to the Conn tbe contract in qnestioti could have been ratiS™ 
It was not void in that technical sense Thai is all that was intended by the ob*ervaU«i » 
question 
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But the question arises whether Chatturbhuj's case'^ can be extended to cover a 
case where the contract has in fact not been ratified. Bose, J., had observed in 
Chatturbhuj's case'^ as follows: 

“ In the present case, there can be no doubt that the Chairman of the Board of Administra- 
tion acted on behalf of the Union Government and his authority to contract in that capacity tvas 
not questioned. There can equally be no doubt that both sides acted in the belief and on tho 
assumption, which -was also the fact, that the goods were intended for Government puiposcs, 
namely, amenities for the troops. The only flaw is that the contracts were not in proper form 
and so because of this purely techmeal defect, the principal could not have been sued. But that is 

just the kind of case that section 230 (3) of the Indian Contract Act is designed to meet 

It only meant that the principal cannot be sued : but we take it there would be nothing to prevent 
ratifieation, especially if that was for the benefit of Government. Tliere is authority for the vietv 
that when a Government offleer acts in excess of authority Government is bound if it ratifies the 
excess : see The Collector of Masulipatem v. Caualy Venkata Narrainapah*. 

It seems to us that the decision in Chatturbhuj's case'^ cannot be extended to 
cover a case where the Government has in fact not ratified the contract. If we 
were to hold that this type of transaction is covered then we would be giving nO' 
effect to the word “ contract ” in section 7 {d) and we would be substituting the 
word " agreement ” for it. The Legislature has not chosen to use the word 
“agreement” but has used the word “contract”. Therefore, a mere agreement 
entered into in contravention of Article 299 and in fact not ratified cannot be 
called a “ contract ” within section 7 {d) of the Representation of People Act. 


The question then arises whether the Government did or did not ratify the- 
oral contract entered into between the Executive Engineer and the Patna Flooring 
Company. In this connection, Mr. Sarjoo Prasad, relies on a number of docu- 
ments. The first document he refers to is Exhibit A-2, dated 12th July, 1955. 
The Sub-Divisional Officer wrote to the Patna Flooring Company as follows: 


" It is disappointing to note that in spite of my repeated askings you have pot submitted 
yoiu final bill for the mosaic work uptill now. I have been personally explaining to you the whole 
position and you promised to submit your final correct bill on Friday the 8th jSy, 1955, so that I 
may ask the contractor Shri G.P. Saxena to pay you oflf finally and settle your accounts- 
xnmie^ately.” 


It appears that something happened between 25th May, 1955 and 12th July,. 
1955. According to the respondent, what happened was that Saxena approached’ 
the Superintending Engineer and the Superintending Engineer ordered that 
Saxena would continue to be the contractor as before and no contract would be 
given to any firm. The respondent stated this in his evidence as R.W. 32. It is- 
objected that this is hearsay and this part of the statement is not admissible. 
There is some force in this contention and we omit this part of the statement 
from consideration. But apart from this oral evidence it is quite clear from this 
letter that something happened, otherwise it was not necessary to use the words- 
“personally explaining to you the whole position” in this letter, and it is not 
understandable why the Patna Flooring Company was being asked to submit thfr 
bill to Saxena. This inference is strengthened by subsequent correspondence Bv 
letter, dated 13th July, 1955, Exhibit A-3, the Sub-Divisional Officer acknowledged 
the receipt of the bill and said that he had sent it to Saxena for makine settle 
ment. Exhibit A-17, dated 20th July, 1955, is significant. The Sub-Divisiil 
Officer requested Saxena to issue ordere to his contractors “ to mend and 
rectify all the cuttings and damages properly and nicely so that the building is in 
a fit condition for handing over on 1st August, 1955 ”. On 23rd Julv 1955 
Saxena endorsed it to the Patna Flooring Company for information and necesl 
sary action and with the request to rectify the defects pointed out to the Patna 
Flooring Company and complete the remaining portions of works and give final 
polishes thereto by the schedule date. It is not understandable why Saxena was 
tndorsing this for action to Patna Flooring Company unless the Government had 


1. (1954)S.C.J. 315 : (1954) S.C.R. 817 at 835. 
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chosen not to ratify the contract with the Patna Flooring Company and was still 
treating him as a contractor It is also significant that it has not been alleged 
or proved that any similar letter was wnttcn to Patna Floonng Company direct 
by the Sub-Divisional Officer On 2Ist July, 1955, a “ statement showing upto 
21st day of July, 1955, correct amount for the mosaic work done by M/s Patna 
Flooring Company in the Rajendra Surgical Block, Patna Medical College and 
Hospital, Patna— Transactions between Shn G P Saxena, Proprietor M/s 
G P Saxena and Company and M/s Patna Flooring Company ’ was made out 
and this statement of account shows ‘ Bill No BP/1833/45/55 dated 13th July, 
1955, through the Sub-Divisional Officer No 111 Sub-Division, Construction 
Division Patna— bill for Rs 14 000-9 0 * and Saxena agreed to settle this bill, 
and a copy of that statement was forwarded to the Executive Engineer for 
record with reference to the discussion which was held between Saxena and 
Prasad in his presence and the presence of the Sub Divisional Officer This 
statement shows that the Government Officer was acknowledging that the liability 
for work done by the Patna Flooring Company would be that of Saxena If a 
direct contract between the Patna Floonng Company and the Government still 
subsisted, all this arrangement seems to be uncalled for 

Mr Sarjoo Prasad further points out an important fact that when Saxena 
submitted the bill to the Government, he not only charged for the work done by 
the Patna Roonng Company but he charged it at the rates contained in his own 
•contract and not m the quotations dat^ 14th April, 1955 given by the Patna 
Flooring Company We agree with him that this is a very sigDifichnl fact and 
shows that as far as the Government was concerned, the original contract stood 
and the Government had not chosen to treat Patna Flooring Company as a 
■contractor, but only as a subHrontractor worbng under Saxena 

Mr Purshottam laid a great deal of stress on thepleadings in the mosey 
•suit No 53 of 1959 There is no doubt that the plaint m the money suit filed by 
the Patna Flooring Company shows that the Baimhwar Prasad plaintiff was 
4rymg to make out that there was a direct contract entered into between 
the PWD and the plaintiff, but even so, the plaint does not make 
them solely responsible We have also come to a finding that there 
was admittedly a contract m the beginning The fact that the plaint 
■does not allege any subsequent non acceptance or refusal to ratify by the 
Government would not estop the respondent from proving in this case that on 
the material on record it is clear that the Government had not ratified the con 
tract with the respondent but confirmed the original contract with Saxena The 
written statement filed by the Government in the money suit cannot be used to 
destroy the inference which clearly arises from the documents referred to above 
It IS doubtful whether the wruten statement can be taken into consideration 
-at all 

In the result we hold that no contract between impondent No 1 and the 
Government subsisted at the relevant time viz, the date of the nomination and 
the respondent was not disqualified under section 7 (d) The appeal accordingly 
fails and is dismissed with costs 

Shah J — (On hzhzM ot HldayaiuUah, /, and for himself ) At the general 
•elections held m February, 1962 the appellant Lalitcshwar Prasad Sahi and the 
first respondent Bateshwar Prasad contested a seat from the Lalganj North 
Corstitucncy in the Bihar Legislative Assembly The first respondent was 
declared elected The appellant then filed a petition before the Election Tribunal, 
Muzaffarpur, fo' an order declanng the election of the first respondent void on 
the ground that the first respondent was disqualified under section 7 (</} of the 
Representation of the People Act, 1951— heremaner called the Act —for being • 
member of ihe Bihar -Legislative Assembly, and for an order that the appellant 
ibe declared duly elected The Election Tribunal disqualified the first respondent 
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of the Act bemuse in the view of the Tribunal on the dale on 
which the first respondent filed the nomination paper there was a subsisting con- 
tract betw en him and ^e State of Bihar for execution of works undertaken by 
the Government. The Tribunal declined to declare the appellant duly elected. 

Tj- order passed by the Tribunal, appeals were preferred to the 

High Court of P-tOR by the appellant and the first respondent under 
section 116'A of the Act. In the view of the High Court, the first respondent 
was not disqualified from being elected a member of the Bihar Legislative 
Assembly because there was at the date of nomination no subsisting contract for 
supply of goods or execution of works between the first respondent and the 
Government of Bihar. The appeal filed by the first respondent was accordingly 
allowed and the appeal filed by the appellant was dismissed. With certificate 
granted by the High Court, the appellant has preferred this appeal. 

Section 7 (1) (d) of the Act as it stood at the relevant time read as 
follows; 

"A person shall he disqualified for being chosen as, and for being, a member of either House of 
Parhament, or of the Legislative Assembly or Legislative Council of a State 

(cf) If there subsists a contract entered into in the coiuse of his trade or business by him svith 
the appropriate Government for the supply of goods to, or for execution of any work undertaken by 
that Government.” 

The appellant contends that the first respondent was disqualified from being 
a member because there was between him and the Government of Bihar a 
subsisting contract relating to execution of works for the Government. Two 
components of the issue to be determined this appeal are: whether at the relevant 
time there was between the State of Bihar and the first respondent a contract in 
the course of the first respondent’s trade or business for execution of any work 
undertaken by that Government and whether at the material time the contract 
Was subsisting. The Trial Court answered both the components in the 
affirmative. The High Court was of the view that there was no contract at any 
time between the State of Bihar and the first respondent. 

The appellant’s case was that the first respondent and his son Bhupendra Nath 
Prasad carried on business of executing mosaic flooring, plumbing and sanitary 
works in the name M/s. Patna Flooring Company, that the first respondent on 
behalf of M/s. Patna Flooring Company had obtained contracts from the Giwerii- 
ment of Bihar for doing “ mosaic and dado works ” at Rajendra Surgical Block 
of Patna General Hospital, and that in connection with the said contracts the 
first respondent had filed suit No. 53 of 1959 in the Court of the Subordin^e 
Judge, Patna, against the State of Bihar the Executive Engineer, 
(Construction Division No. 1) and others for a decree for Rs. 18,500 and it 
claimed in the plaint in that suit that there was a ‘t direct contract between me 
first respondent and the State of Bihar, and on that account 
was disqualified under section 7 (d) of the Act from being a member of tne Bibar 
Legislative Assembly. The first respondent denied that be was looking a^ttcr me 
business of M/s. Patna Flooring Company on the date of filing of th n . , 

paper and contended that the contract for doing mosam w’ork a , J 
Surgical Block of the Patna Medical College General Hospital b2_ 
G-P. Saxena and the Government of Bihar, and he-the first respondent 
fiad never entered into a contract with the Government „as no 

mosaic work at Rajendra Surgical Block and that in any event the.e wa 
subsisting contract at the date of his nomination as a candidate. 

un record a mass of documentary evidence 

fP™ ‘fie question in dispute. Saxena had submitted m M^rch 1951, 

construction work of the Rajendra Surgical Block A contract 

Sffrtuken by the Government of Bihar. Items 39 and 40 of «ie contrac^ 
mlated to “mosaic flooring and dado.” For “mosaic flooring 
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tendered and accepted was Rs 2-4-0 per «q ft and for “ mosaic dado ’’ the rate 
was Rs 2-8-0 per sq ft By clause 2 of the conditions of the contract, it was 
provided inter aha, that the contractor shall strictly carry out the work within 
the time stipulated with all due diligence and that the contractor shall pay as 
compensation amounts equal to 1/3 percent, on the estimated cost of the whole 
work as shown fay the tender for every day that the work remains uncommenced 
or unfinished after the agreed dates By clause 3 it was provided that m any 
case in which the contractor shall have rendered himself liable to pay compensa- 
tion amounting to the whole of his security deposit in the hands of the Govern- 
ment, the Executive Engineer shall have power to adopt any of the following 
Courses, as he may deem best suited to the interests of Government 


(fl) To rescind the contract. 

(b\ To employ labour paid by the P \V D to carry out the work, or any 
part of the work, debiting the contractor with the cost of labour, 

(c) To take away such part of the work of the contract as shall be 
unexecuted out of his bands, and to give it to another contractor for 
completion 


The first respondent was working as a sub-contractor under Saxena in certain 
sections of the work undertaken by the latter In April, 1955, Saxena was unwilling 
or unable to complete the “mosaic iloonng” and ‘‘mosaic dado" under hit coat 
ract, and negotiations took place between the Executive Engineer, Construction 
Division, and the first respondent regarding completion of that work by the fiRt 
respondent On 17th April, 1955, the first respondent addressed a letter Exhibit 1 0 
to the Executive Engineer recording the conversation he had with the Ew 
cutive Engineer relating to the rates o mosaic work etc , and submitted his terms 
and conditions Therates offered by the first respondent were subsiailially lowrt 
than those under the contract with ^xena, but he requested that ccrlaio const 
ruction materials be supplied by the Department on his account, and the price 
thereof may be debited against his bill The Executive Engineer made a note on 
this letter ‘‘It is hoped, necessary notice has been given,» , to the defaulting 
contractor On 20 h April, 1955, the Sub Divisional Officer made a note that 
the contractor (Swena) had ‘‘already been served with a notice" and that the 
c been ordered to start the work On 20th Apnl 1955, 

me hub-Divisional Officer addressed a letter Exhibit I-C to M/s Patna Flooring 
Company as under 


^ Tj c ¥,, I iirnncoiaieiy me rentufuns 

n me iilock and fuush Ite work completely wtlun a fortnight a* pronused Vf 


Intimation about entrustment of the work to M/s Patna Flooring Company 
was^also given to Saxena by letter Exhibit l-J. It was stated in that letter 

dido ° ^ repeated asiinp) the remaining mosaic work of flow 

9™ pany cal W upon by Icllcrs, dated 7th May, 1 955 and 

May, 1955, to complete the work wiihm the period 
Sr, to ti, M/s Patna Rooring Company addressed a 

!S c/ot Officer informing him that bis firm had finished al^ut 

' !m entrusted to them and requested that an "on 

‘ may be made to them There is on the record no further 
mosaic flooring and dado work in the Surfi«l 
P,t?, mZf 1955,thcSub-Divisional Officer addressed a letter to 

M/s ^tna Fliwring Company tefernDg to an “oral order” of the Executive 
E^inwr and request^ the Company to do mosaic work m “two bath roonsand 
n* /ft”* 7*’."*'®** do the work 8'^'' 

anstruclions . On 4ih Apnl, 1956. M/s Patna rloonng Company iabntled» 
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MI for the ‘‘flooring and dado work” done in the bath rooms of the Lecture 
Theature under the orders of the Executive Engineer and of the Sub-DiSal 
Ofiicer and requited that payment be made to them. A copy of that Ster was 
sent to the Sub-Divis.onal Officer along with a copy of the bfll for the work doTe 
for information and fcr immediate payment, but no payment was made. The 
^PPsars, thought that instead of making the payment 
directly to the first r^pondent, Saxena should be called upon to pay the founts 
due to M/s. Patna Flooring Company for work done by them. This is evidenced 
by several letters on tne record to which we will presently refer. 

Interrupting the narrative at this stage, it may be observed that the evidenc® 
set out leaves no room for doubt that there were negotiations between M/s. Patn^ 
Flooring Company and the Executive Engineer for carrying out “mosaic^ flooring 
and dado work which was part of work Saxena had undertaken to do and which 
he had failed to complete. The Executive Engineer asked M/s. Patna Flooring 
Company to carry out that work and the latter submitted its own schedule of 
rates, and asked for certain facilities which did not form part of Saxena’s 
contract. In our view Exhibit 1-G, dated 17th April, 1955, and Exhibit 1-C, 
dated^^ 20th, April, 1955, constitute an offer to execute “the mosaic and dado 
work” and acceptence thereof on behalf of the Government of Bihar. The work 
of “mosaic flooring and dado work” in the Rajendra Surgical Block which 
was part of the contract of Saxena was completed by M/s. Patna Flooring 
Company in July, 1955, after Saxena was intimated that the work which remained 
to be done would be completed through other agency. Similarly under the 
instructions of the Executive Engineer they did the work of “mosaic flooring and 
dado work” in the bath rooms and the Lecture Theatre sometime after January, 
1956. These contracts were not in the form prescribed by section 299 of the 
Constitution, and the contracts not being expressed to be entered into by 
the Governor of the State and in the manner directed by the Governor were 
unenforceable against the State: see Bikhraj Jaipwia v. Union of India\ 
But the contracts \yere not, because they were not executed in the manner or in the 
form prescribed by Article 299 of the Constitution, unlawful. It is always open 
to the State notwithstanding informality in the mode of execution of the contract 
to accept liability arising under the terms of the contract. There is no 
dispute that the Executive Engineer was competent on behalf of the State to 
enter into contracts with M/s. Patna Flooring Company in respect of both me 
Items of work. The contracts resulted from offer by M/s. Patna Flooring 
Company and acceptance by the Executive Engineer. It has been held by this 
Court that in cases arising under the Act, a contract not enforceable by action 
against the Government may still be regarded as a contract which disqualifaes a 
Person from standing for election asamember of the Legislature under section ( L 
see Chatturbhuj Vithaldas Jasani v. Moreshwar Parashram and others . 

In Chatturbhuj Vithaldas Jasani’ s case” no contract was executed in the manne 
prescribed by Article 299 of the Constitution. The contract in that case was on 
for supply of goods. The Court in considering whether the J 

contract not in the form prescribed by Article 299 of the Constitution disqualified 
a person under section observed at page 835: 

t h would in our opinion, be disastrous to hold that the hundretk °f ^ergency, 

e daily to enter into a vareity of contracts, often ofa petty nature, and effected by a 

nnot contract orally or through correspondence and that every c p„„e_nieTjt tvill not be 

ponderous legal dooinent coulhed in a particular fom. It may be *at Govmn^t ^ 

surt contract in that case, but that is a very different thing ® j^ut tve take it there 

, ij ^ void and of no effect. It only means that tbe pnndpal ^^ot be sued ^here 

is prevent ratification, especially if that svas for jj^hority Government is 

boiin^°?-^^ when a Government officer acts in Venkata Kamirtapah'^- 

bou|^,t ratifies the excess : see The Collector -r Maralibatam v. Cavdy FaiAnfs Anmn 


?■ 2 S.C.J. 479 : (1962) 2 S.C.R. 880. 

(19o4) S.G.J. 315 : (1954) S.C.R. 817. 


3. (1861) 8 M.I.A. 529 at 554. 
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Tt was also held that section 7 (d) of the Act did not require that the contracts 
at which It strikes should be enforceable against the Government all that it 
requires is that the ‘ contract should be for the supply of goods to the Government 
The purpose of the Act, it was observed, is to maintain the purity of the 
Legislatures and to avoid a conflict between duty and interest, and that it is obvious 
that the temptation to place interest before duty is great when there is likely to be 
some difBculty m recovenng the money from the Government Absence of a 
formal contract in the terms of Article 299 of the Constitution will not therefore 
affect the operation of disqualification prescribed by section 7 (d)of the Act 

The inference ansing from the documentary evidence, which we have already 
set out, IS further strengthened by the admissions made by the first respondent 
many years after execution of the “mosaic and dado work” In a notice 
by him upon the Government of Bihar under section 80 of the Code of Gyil 
Procedure on 3fd January, 1959 for payment of the amount due to him for 
“mosaic flooring and dado work ’ m the ^jendra Surgical Block and the bath 
rooms and lecture ^eatre m the year 1955 56, M/s Patna Flooring Company 
stated that “suspension of the work by Saxena made the PWD autbonties 
anxious’ and they called upon them to continue the work It was then stated in 
paragraph 11 

‘ That the authoniia when £itled in theif atietnpt to ccmiade Shu G P SMcoa to 

continue the work approached Sn Batohwar Praiad one of my iaid chentf to take up the wort 
directandasniredfulJ payment bydeducunglromilietnUsofShnGJ Saxena or Vy preparing direct 
tails, in the nature ot a contract of guarantee. 

In paragraph 12 it was stated 

"Hiai M a result of the *aid approach and asimnce, tetter No I5P/I763/28/55, dated J7th Aprt 
1955, was addressed by (he Cm of my clients to the&eeuuve Engineer quoting 

rathm leas than the rates on which Sn C P Saxena got the work from the PWD Dewrinent 
ww confirmed in letter ho 5CW dated 20ili Apnl 1955 from the SJJO ho IJl SuSdmi on, COB- 
trucuon Dimon, Patna wherein the department asked my thenu lo proeeeu 

with the remaining worL ' 

Iq paragraph 13 it was stated 

"T^tonthereeeiptoftheaaidletter.datedSOihApnJ 1955 . my chenUiurteddoirgtke 
work and received nutenali from the PWJ? Stores frqa tone to time- 

In paragraph 14 it was stated 

‘ That the firm of my clients was indirect contract with you and your department 

In paragraph 16, the letter, dated 5th June, 1955, informing the Executive 
Engineer about the completion of the work is refmed to and it is stated that on 
13th July, 1955, M/s Patna Flooring Company had submitted their bill fo^ 
Rs 14 000 to the Executive Engineer By this notice the first resrondeot 
demanded from the State of Bihar Rs 22 947 07 nP and Rs 5,000 as damagw 
and loss sustained by M/s Patna Floonng Company 

In the plaint m suit No 53 of 1959 filed by M/s Patna Flooring Company 
by paragraphs 6, 7 and 8 substantially the same averments were made In pnm* 
graph 7 of the plaint it was stated • Thus it is clear the plamtilTs and their tirm 
began the work under a direct contract from the P W D which also appears from 
letter Nos 705 and 706, dated 23rd May. 1955, addressed to the plaintiff’s firm dj 
the SCO No 111 Sub-division ”, and in paragraph 8 it was stated that 

had been done under a duect eortraci fron^e 
PWD authon ies and Sn O P Sax'sa Had no irterwt m thu mosaic work but if any 
fcisbwn entered in the MB la ihe name of Sn G P Saxeoa then ihe payment lo the 
the plaintiffs does should be withheld and the «mc should be paid to the pla ot ffs by 
PWD auihont es 

We are informed at the Bar that suit No 53 of 1959 has as yet not been 
disposed of 
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We are called upon in this case to decide whether it is established that there- 
was a contract between the State of Bihar and the first respondent relating to 
construction work, which disqualified him from being a member of the Bihar 
Legislature. We are not concerned to decide whether the contract was enforce- 
able against the State. The evidence already set out in our view abundantly 
supports the case that there was a contract directly between the first respondent 
and the State of Bihar relating to the execution of work, and that the contract 
was made in the course of the first respondent’s trade or business. 

The first respondent had pleaded in his written statement that there was in 
fact no contract and that he (the first respondent) had completed the “mosaic and 
dado work” in the Surgical Block, the bath rooms and ihe lecture theatre as a 
sub-contractor of Saxena. In so pleading he sought to ignore the letters 
Exhibits 1-G, 1-C and the relevant correspondence. No explanation was 
attempted before the Election Tribunal explaining that correspondence. It was 
merely urged that the two letters Exhibits 1-G and 1-C between M/s. Patna 
Flooring Company and the P.W.D. authorities and the other correspondence 
between the Executive Engineer and Saxena indicated that the “mosaic flooring 
and dado work” was completed by the first respondent as an agent of Saxena. 
It is urgedSo this Court for the first time that assuming that Exhibits 1-G 
and 1-C amounted to an offer by the first respondent and acceptance thereof by 
the Executive Engineer, that offer and acceptance thereof could amount to a 
binding contract between M/s. Patna Flooring Company and the Government of 
Bihar, only if the Superintending Engineer accepted or ratified the contract and in 
the absence of any evidence to that effect, the offer and acceptance did not give 
rise to any contract disqualifying the first respondent under section 7 (d) of 
the Act. 

We may at once observe that the subsequent correspondence and settlement 
of accounts Exhibit G contain at best ambiguous statements which do not raise 
any inference in favour of the first respondent. We may briefly refer to this 
evidence. On 12th July, ly55, the Sub-Divisional Officer addressed a letter to 
M/s. Patna Flooring Company intimating that it was “disappointing to note that 
in spite of repeated askings” the firm had not submitted their final bill for the 
mosaic work till that date. The letter then proceeded: 

“I have been personally explaining to you the whole position and you promised to submit 
your final correct bill on Friday the 8lh July. 1955, so that I may ask the contractor Shri G. P. 
Saxena to pay you off finally and settle your accounts immediately.” 

This letter clearly indicates that in the view of the Sub-Divisional Officer the bil! 
had to be submitted by the first respondent to the P.W.D. authorities and that they 
would persuade Saxena on account of whose default the contract withthe first respon- 
dent was necessitated to pay the amount due to him. The next letter is, dated I3th 
July, 1955, addressed by the Sub-Divisional Officer to M/s. Patna Flooring Company 
intimating that the bill of M/s. Patna Flooring Company had been sent to Saxena 
for immediate settlement and payment, and asking the company to settle the 
account with Saxena and to receive payment from him and to report to the P.W.D. 
authorities. On 20th July, 1955, there is another letter from the Sub-Divisional 
Officer forwarding a Copy of letter No. 949, dated 20th July, 1955, which was 

addressed to Saxena asking the latter to issue orders to his contractors to mend 
and rectify all the cuttings and damages properly so that the building may be m a 
fit condition for handing over on 1st August, 1955. A copy of this letter was 
forwarded to M/s. Patna Flooring Company for their information and necessapr 
action, and they were asked to rectify all the defects pointed out to thern and to 
complete the remaining work by the scheduled date. It may be imticed t a 
Saxena’s contract in its entirety was not terminated: only a part of the contracr 
had been taken away from him. Directions had therefore to be 
complete the contract of the building and to hand over the same by 31st Juiy, ivoo, 
and to M/s. Patna Flooring Company to rectify all the defects pointed ou 
s. c. I.— 33 
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them If M/s. Patna Flooring Company were merely a sub-contractor, there is no 
reason why a copy of this letter should have been addressed to them and that 
they should have been asked to rectify the defects On 2Ist July, 1955, a state- 
ment of account was drawn up m respect of the mosaic work done by M/s. Patna 
Flooring Company m the Rajendra Surgical Block It is described as ‘ a statement 
of account of mosaic work between G P Saxena and Messrs Patna Floonrj 
Company ” On the credit side of the account are three items Rs 57,443 4-3 in 
respect of bill, dated 25th November, 1953 Rs 4,719-9-3 in respect of b II, dated 
31st March, 1955 and Rs 14,000 in respect of bill, dated I3th July, 1955, through 
the Sub-Divisional Officer No III Sub-division, Construction Division, Patna On 
the debit side are various items of payments aggregating to Rs. 49,754-9-3 leaving 
a balance ofRs 26,408-13-3 Against that amount a cheque for Rs 15 000 is 
recorded as given on 21st July, 1955, on the Bank of Bihar Ltd , leaving a balance 
of Rs lI,40'<-13-3 TTiere are two notes, at the foot of this account The first 
part of note No (1) deals with the bill, dated 3!st March, 1955, which is not 
material It then proceeds to record that M/s Patna Flooring Company 
will be responsible for rectification of the defects m mosaic work in bill 
No. BP/!ii38/35/55 and 93/55. dated 13th July. 1955 and 31st March, 1955, respec- 
tively Note No (2) states that M/s Patna Floonng Company will realise from 
Saxena immediately the amount of the claim for work included m the third bill 
This is signed by the first respondent At the foot of these two notci there are 
two endorsements one signed by Saxena and the other by the first respondent. 
In the endorsement signed by Saxena it is staled that the account was correct 
and he admitted that Rs. 11,408-13-3, were due from him which he 
promised "to pay very soon ” U was also stated that the terms of the 
original agreement between Saxena and M/s Patna Flooring Company 
Will also remain operative. The endorsement signed by the first respondent 
states: 


:hequ«rorIt< IS 000 \\«»haU finuli the final poluhvwkwiihm 

jit hii b«cntetikd today, the 2JitJuJy, 1955, lam herewm 

renrong the cheque ^o B2/131 08016 dated ISth January, I9 j 5, drawn on the_ Ippenal 
Back of India, Patna for Rj 12 000 and balance now ttandi as mentioned ^ ll.-tC^IMaijw 
Mtilpent.tutsecttoencaahraentoft^^lay’icheque No C140696, dated21st July, 1955, oa iw 
BankofBebarLtd.Pauu.’ ' •* 

A copy of this account was forwarded to the Executive Engineer, Construction 

Division, through the Sub-Divisiooal Officer “for information and record with 
reference to the discussion which was held between” Saxena and the first respoo* 
dent “in hts presence and the presence of the Sut^Divisional Officer No HI Sub- 
Division ’ Strong reliance was placed upoolhis document by counsel for the first 
r«pondent msupi»ort of hts claim that there was ID truth no contract between 
the State of Bihar through its P W. D. authorities and the first respondent 
but Uie contract continued at all material tiroes to subsist between Saxena and 
the State of Bihar After carefully considering this argument in our view, this 

document is not susceptible of any such interpretation The PWD. authontiM 
had adopted ihc attitude that even though they were liable to meet the bill of 

M/s Patna Flooring Company for the work done under the arrangement arn'M 

at between them by Exhibits l-G and I-C they would procure payment of the 
amount due from Saxena The first respondent had admittedly done the work 
inrKpect of two bills, dated 25tb November, 1953 and 31st March, 1955. a$5u> 
contractor for Saxena A third bill for Rs. 14,000 had been submitted for toe 
work done by the first respondent for which the bill was sent to the Su^ 
Divisional Office.' Saxena was apparently refusing to make the pajmept and 

a meeting s^yirrangcdm the presence of the Executive Engineer and the 5^ 

Divisional Officer m which a consolidated account was made and Saxena agr^ 
26 40S.I3 3andaea,o« wh.ch he gave a 
15,000 This statement of account cannot conceivably be utilised in soppo/| 

un *^'^P°°^®°***’** *here was no contract between h'7 

the PWD authofiues represenung the State of Bihar: It ts merely a se'tlJoeat 
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-arrived at between the first respondent and 'Jnvpno ^ , 

-tive Engineer and the Sub-Divisional Officer under which the Execu- 

«the amount of Rs. 11,408-13-3 remaining due on 

:settlement at the instance of the Executive Engineer and the n 

does not purport to wipe out the contract which 

the construction work done in pursuance of S SracraSS.™'2 a 

meat under the signature of Saxena that the termc nf ^ endorse- 

JSafrs? Z ^ ■ 

cSrLtor ofL^na K Company may continue to work as sub- 

•SaSnVand M/s impression that the sub-contract between 

oaxena and M/s. Patna Flooring Company was terminated. 

the GovVrnmemL'deilhe'lf complete, he was liable to compensate 

inLS thof of his contract. The Executive Engineer had 

deducted from Ih^ amount payable to the first respondent would be 

tkP ^ f ^.k Occasions called upon Saxena to pay 

receive tkp The first respondent was concerned to 

-wliefiipr ti him, and it was a matter of no consequence to him 

T'he Hpc.Vp ^O'^^foment paid it directly or the authorities got it paid by Saxena. 
-tko r'r. ^ ^ ^ respondent not to imperil his position as a contractor with 

w P.W.D. Contracts may well be understood. It is difficult to 

k^ I settlement made in the presence of the Executive Engineer, 

tinn^^f a- ^k^^^ agreed to discharge the liability of the Government, inconsidera- 
°*®^harge of his own liability under his contract, negatives the existence 
ne contract between the Government of Bihar and the first respondent. 

, record correspondence relating to the demands for payment 

respondent. A letter 1 dated 28th March, 1956, was addressed by 
no ^*^k j Executive Engineer informing him that M/s. Patna Flooring Com- 
pany had not sent their bill to him and that they may be directed to furnish a 
• opy of their bill to enable him to check the same and arrange payment. This 
'vii ^®f®rs to the payment for the work done after December, 1955, because the 
mil in respect of the work done in July, 1955, had already been submitted and was 
®f settlement of account Exhibit G. There are letters, dated 
^ist August, 1957, 7th December, 1957 and 8 th March, 1958, in which the Executive 
Engineer called upon Saxena to settle the claim of M/s. Patna Flooring Company, 
tk f *^raft of a letter of the Executive Engineer, dated 16th March, 1958, reciting 
mat Saxena was requested several times to settle the claim amicably “but he was 
not in a mood to do so and wanted to drag the department into litigation. ’ 

Ine second paragraph of that letter is important. It states: 

■M/o a matter of fact when Shri Saxena failed to complete the particular item of 

x/ri, . Flooring Company were engaged at the instance of the then Departmental Omcer. 

Ma enals were also issued to them, the cost of which are still outstanding against them. Ann 
'fnr *k^ department will have to pay the amount in question to M/s. Patna Flooring Co™P?“y 
work done by them. It may be added here that the work done here by this time 
billed for in favour of Shri G. P. Saxena. The correct proc^ure in this case 
ould have been for the department to make payment to M/s. Patna Flooring Company. 

'By the last paragraph it is recorded that Saxena may be advised to settle the 
Blatter amicably and to obtain a clearance certificate from M/s. Patna r oormg 
^ °®P^iiy- The Superintending Engineer also addressed a letter to 
26th May, 1958, calling upon him to settle th 6 matter amicably 
Flooring Company within a month and threatening that the amount due w 
to be deducted from his final bill. A copy of this letter was forwarded to M/s. 
Fatna Flooring Company. 

It appears that on 25th July, 1958, Saxena submitted a 
'Construction work done by him and included tlierem the -nffo 

Fatna Flooring Company. At the foot of the bill is a memorandam i A 97 

payments made from time to time and the last item shown therein is Rs. 
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due to M/s Patna Flooring Company. Saxena not having paid the amount to 
M/s. Patna Flooring Company, a letter, dated 10th September, 1958, was addressed 
to Saxena by the Executive Engineer in which it was recorded that the contractor’s 
(Saxena s) representative had seen the Executive Engineer in his office at the time 
of refund of the security deposit kept back on account of income tax dues and 
had promised that he would settle up the account with M/s Patna Floonng Com- 
pany and pay their dues immediately, and (hat although the ‘‘refund of the amount 
had already been given the dues of M/s Patna Floonng Company had not been 
cleared” Saxena was once more requested to clear off the dues of M/s Patna 
Flooring Company so that the refund of the amount kept in deposit may be given 
to him 

This IS all the material correspondence on which the first respondent has 
relied The correspondence makes it abundantly clear that the primary liability 
for payment of the dues was of the Slate of Bibar and they accepted that liability 
The Bill of M's Patna Flooring Company was received by the P W D authorities 
and they called upon Saxena to satisfy the claim because under the terms of the 
contract the liability for payment would ultimately be enforced against Saxena 
None of these letters even indirectly suggest that the contract for work done by 
M/s Patna Flooring Company m the-mattcrof “mosaic flooring and dado works” 
was done m execution of the sub contract which that (Company had obtained 
from Saxena The anxiety evinced by the Superintending Engineer, the Executive 
Engineer and the Sub-Divisional Officer that the claim of M/s Patna Flooring 
Company be settled by payment through Saxena is consistent with the case that 
the pnraary liability was of the State of Bihar and the P \V D authorities wanted 
to avoid litigation The conduct of the authorities in the tontext of the docu- 
ments to which we have already referred to is in our view consistent only with 
the inference that the construction work was done by M/s Patna Floonng Com- 
pany under a contract directly with the P W D authorities 

Messrs. Patna Floonng Company were approved contractors and if they were 
made to believe that Saxena will be induced to pay the amount due to them, it 
was not expected that they would incur the displeasure of the authorities, by 
insisiing upon payment directly by the State The offer and acceptance, incor- 
porated m Exhibit 1 G and l-C the construction work done by M's Patna 
Floonng Company, thereafter the submission of the bills by M/s Patna Floonng 
Company for payment, the anxiety of the P W D authorities that payment should 
be made to M/s Patna Flooring Company and their intervention in securing 
payment and anxiety to avoid litigation clearly establish that the contract pursuant 
to which the work of ‘‘raoaaic Qoonog and dado" was done was between M s 
Patna Flooring Company and the Government directly The contract was not 
unauthorised and therefore no question of rcctihcatiao arises It may also be 
nou.ed that the contract required to be ratiGed and was not ratified was never 
raised in the trial Court orm the High Court 


The argument that after the contract was entered into, the SuperinlendiDg 
engineered countermanded the arrangement is in our judgment without s-b* 
$lan« On the letter, dated I6thMay, 1958, there is an endorsement presumably 
by the txecutivc Engineer m which n is recorded that M/s Patna Flooring Com- 
pany were CTgapd at the instance of the then Departmental Officers for complet- 
ing tre work left incomplete by Saxena, and it is followed by a query * ^\as the 
sanction of S E , S B C taken to this arrangement, if so. copies of the corres- 
pordence rruy pl-aseU furnish'd*/” There is no record of the reply, if any. 

^®»cver,atthe foot of ihele'fr an endotsemeri, 
someone “write to the contractor ’ It is ini* 
that pe Superintending Engineer was m overall charpe of the construction work 
and by the terms of the twder itself the authonty of the Executive Engineer to 
accept the tender is limited cUuse 9 of the form of lender Exhibit D Buttberett 
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no evidence on the record that the Superintending Engineer had at any time 
countermanded the arrangement between the Executive Engineer and Messrs pS 

stated^tha^”'”^^”^’ respondent in his examination before the Trial Court 

•‘Iliad sent Exhibit 1-G to S.D.O. P.W.D. No 3 mentinnlrur ti,^ „ j * 
fen had ividi G P.Saxena for construction of mosaic an^daL woA in 

aftef tll°leuer Exhd^'l T 'V department and 

after pus Ipter Hxlubit 1-G. Saxena ivent to Supcnntcnding Engineer and objected. The 

diSSeu^brgiStolny continue to be the contractor as before and no 

But it is not suggested that there was any such arrangement in the presence of 
the nrst respondent. The Superintending Engineer has not been examined, and 
there IS on the record no evidence to support this part of the case, which was 
never set up in the trial Court and tlie High Court. 

•t admissions made by the first respondent in his notice and the plaint in 
suit No. 53 of 1959 were sought to be explained by him on the plea that he had 
signed the plaint and the verification without reading the plaint of the suit as the 
plaint was required to be filed in great hurry. A similar explanation was also 
given in respect of the contents of the notice. It is difficult to accept this expla- 
^tion wiiich was invented with a view to get out of the inconvenient admissions, 
the Executive Engineer, Mukteshwar Prasad, in his evidence stated that the Sub- 
IJivisional Officer had given a warning to Saxena that his contract would be 
and a part of the work would be done through another agency and 
that thereafter Messrs. Patna Flooring Company were engaged to complete the 
work. _ Rameshwar Prasad Singh, who succeeded Mukteshwar Prasad as the 
Executive Engineer also said that the unexecuted part of the mosaic work was 
taken away from Saxena and was entrusted directly to Messrs. Patna Flooring 
Company and that Messrs. Patna Flooring Company were directed to complete 
the work. It was never suggested to either of these witnesses that the arrange- 
tuent Was countermanded by the Superintending Engineer. 

The first respondent approached the Court denying that there was a con- 
tract between him and the State of Bihar relating to the construction work. Th^at 
denial is falsified by letters Exhibits 1-G and 1 -C and is further falsified by his 
statements made by him on oath in his plaint. On his own admissions, the first 
respondent is a person who is willing to trim his sails as his interest demands. 
Thp • by the first respondent regarding the admissions made by 

.* I Dn n narefiil consideration ol 


tp,* wiiu VYiiiiiiU lu mill — — - . , j u. 

The explanation given by the first respondent regarding the admissions made by 
him in the plaint cannot be accepted as truthful On a careful consideration o 
all the circumstances, we are unable to agree with the High Court that there 
was no contract between the first respondent and the P-W.D. authonties 
representing the State of Bihar in respect of the " “o^aic and dado work by 
Exhibits l-G and 1-C pursuant to which the first respondent carried out the 
work independently of Saxena. . . , ^ fhp 

It now remains to consider whether there was a subsisting con ra 
da e of filing of nomination paper The work of construebon , entrusted^o 
J^j^rst respondent was completed in July, 1955, ^^dinresp The first 

nd the lecture theatre ” was completed sometime before P ’ . , ' g ^jjat 

espondent has not been paid 'the Amounts due to him It cannot be^smd ^ha^ 
n view of the attitude adopted by the State of Bihar ther 7 of the 

,‘i°“lract. The expression “ there subsists a contract contract and 

t includes cases in which one party has performed hi p jo 

A P®'"! Pcrformable by the other party remains. . It was ^ ^ j that case 

^hatturbhuj Jasani's case.^ The first paragraph of the head note in 
states: • r d "t 

1°'^ ‘fie supply of goods does not teiTOinate when the „„ 

bo"h S » ° pajStrat is made and the contact .s fully ^ 

1. ( 1954 ) 
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In that case pursuant to an oral re<}uest made on behalf of the State of Madhya 
Pradesh, Chatturbhuj Jasani had supplied « canteen stores ” betw-ecn 8ih October, 
1951 to 23Td January, 1952 and had sobmUted invoices m rcs^t thereof. 
Payments were made in respect of those invoices between l5th No\cmber, 1951 
and 20th March, 1952. Elections to the Parliament were held in December, 1951 
and Jasani stood as a candidate for one of the two scats before payment for the- 
stores supplied v,as made. The Conn refused to accept the plea raised on behalf 
of the elected candidate that the moment the contract is fully executed by the 
candidate, the contract is at an end and a new relationship of debtor and creditor 
takes Its place. It is true that the matenal words of section 7 {d) of the Act 
which fell to be consideitd in that case wem somewhat diffcitnl. They stood as 
follows: 

“ A person shall be dutmaliCed for being chosen ** and for being, a member of either House 
ofParliameni or of the Lepslative Assembly or Legislaiisr Council of a Sute 

{J) If.wbctbeT bybimselfor by anypersonorbodyef penonsin trust for hunorforhis 
benefit oronhisaecount.hehasaryibareormieTeittnacoatnietforthcsuppIyof goodsto, orfor 
the execution of any worts or the perfonnanee of any scmces undertakra by the appro p rtaio' 
Covemment" , 

The conditions under which disqualification was incurred were wider under the 
section as it then stood. Any share or interest in a contract for the supply of 
goods, or for the execution of any works or the performance of any services 
undertaken whether hy himself or any person or body of persons in trust for 
him or for his benefit or on his account, disqualified a candidate from being 
elected as a member of the Legislature. The Act as amended has now rcstricted-thc- 
conditions which import a disqualification The two conditions now are that (be 
contract must be in the course of the candidate's trade or business, and it must bo 
for supply of goods or for execuuon of any works undertaken by the Govern* 
ment. Contracts in respect of services undertaken for the appropriate Govern* 
nent are apparently not within section? (d) as amended The amended section 
again requires (bat there must be a contract entered into bythe candidate. Mere 
interest in a contract, unless the candidate has entered into the contract directly 
or through an agent, would apparently not disqualify him. But section 7 (a> 
before It was amended was attracted, if there was a subsisting contract and the 
application of (he clause after it was amended also is subject to the same condi* 
tion If there was no subsisting contract, neither under section 7 (d) before it 
was amended, nor after it is amended, would the disqualification be incurred. In 
the present case the first respondent performed his part of the contract, and no 
payment has been made bythe Government of Dibar to him. In the circum- 
stances, relying upon Chctturbhuj JasanVa case*, we are of the view that the con- 
tract was a subsisting contract. 

Mr. Sarju Prasad appearing on behalfof the first respondent contended that 
by section I I6-B of the Act, the decision of the High C^urt is made “ final and 
conclusive** and interference by this Court with that decision, even if it appears 
that an error has been committed by the High Court, will not be justified. But 
by section I16-B the jurisdiction conferred upon this Court by Articles 133 and 136 
of the Constitution IS not, and cannot be reslrictrt. If the circumstances of the 
case justify, this Court has the power, and is indeed under a duty, to set aside 
the verdict of the High Court. The Court is dealing with a case in which a 
question which vitally concerns the punly of elections arises. A person who has 
a contractual relationship between him and the executive would, on getting 
elected, be able to bring pressure to bear opon the executive to settle’ his claim or 
to secure advantage for himself to which he may not be lawfully entitled. This 
appears to be the scheme underlying section 7 (i^ which disqualifies a person 
from being chosen as a member of the Legislature if there subsists a contract 
entered into in the course of his trade or business by him with ihe appropriate 


1. (1954) S CJ SIS j (19M) S CR. 817. 
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Government for the supply of goods or for execution of any works. If, on the 
evidence, subsistence of the contract which disqualifies a candidate is established 
this Court would not be justified in refusing to give effect to its conclusion 
especially when the question vitally concerns the public in keeping out of the 
Legislature persons who have claims arising out of subsisting contracts against 
the Government. 

In our view the appeal ought therefore be allowed, and the order passed by 
the High Court set aside and the order of the Election Tribunal restored with 
costs in this Court and the High Court. 

ORDER OF THE COURT : — ^In accordance with the opinion of the 
majority the appeal is dismissed with costs. 

Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present:— A. K. Sarkar, Raghubar Dayal and V.Ramaswami, JJ. 

Thiruvalanchuli Vaithilingam Pillai Charities . , Appellants'^ 

V. 

Vijayavalli Achi and others ^ . Respondents. 

Civil Procedure Code (V of 1908), section 11— Res judicata— Deerf of partition between 
adoptive father and adopted son — Allotment of properties to adopted son and retention of some 
lands by adoptive father and mother for life— Vested interest to adopted son— Death of adoptive 
father— Suit against adoptive mother by adopted son chiming possession of entire properties— 
Defence of right to possession of entire properties by mother — Decision that half the properties ta 
go to adopted son and half to be retained by mother for life—Stray sentence in the judgment that 
half-share of mother on her death would go to her representatives— If would constitute res judi- 
cata Suit for possession by purchaser of the vested interest of the adopted son for the half-share 

held by the adoptive mother — Decision on a point not necessary for the purpose of the prior 
suit — Not to constitute res judicata. 

Under a deed of partition, the adoptive father allotted substantial properties to his adopted 
son and retained 100 acres of land for himself and the maintenance of his wife with a vested 
interest for the adopted son. After the death of the adoptive father, the adopted son filed a 
suit against the adoptive mother claiming possession of the entire 100 acres. Overruling the- 
defence of the mother that she was entitled to be in possession of the entire 100 acres, the Court 
on a construction of the deed of partition held that she was entitled only to 50 acres for her life 
and the other 50 acre" would go to the adopted son. In the judgment of the trial Court 
occurred a stray sentence that the share of the mother after her death would go to her 
representatives. In connection with the management and possession of certain trust properties,, 
held by the adopted son, on a suit filed by the trustees an instalment decree had been passed 
against the adopted son and in execution of the decree that had created a charge on the vested 
merest of the adopted son in 50 acres held by the mother, the fifty acres were sold and 
purchased by the trust. After the death of the adopted son and mother, in the subsequent suit 
filed by the trust for the recovery of the 50 acres from the representatives of the adopted son, 
a plea of res judicata in defence was raised on the basis of the stray sentence of the Court in the 
prior suit that the 50 acres would go to her representatives. 

Held the subsequent suit for recovery of possession was not barred by res judicata. A 
decision would operate as res judicata if it was necessary for the purpose of the case in which it 

had been given. 


• C.A. No. 453 of 1963. 


6th October, 1965. 
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Tbe qoeition m the prior suit ^^'^s whether theadopted son is eo’itled to g*t possess on of 
the entire lOOacres on the death of the adoptive fatherand smiarly whether the adoptive 
mother was entitled to retain possession of tbe entire 100 acres for berlife On the construction 
of the deed of partition that the allotment of the properties had been validity made tbe Court 
•decided that tbe adopted son was entitled to SO acres only and that the other 50 acres would 
be held by the adoptive mother for her life It was not necessary for the Court for the decision 
of any of the disputes that arose in that suit to say to whom the lands that went to adoptive 
mother would go on her death as that qaestion would depend upon tbe terms of the deed 
Therefore the stray sentence in the prior judgment would not operate as res Judicata 

On tbe tru* interpretation of tbe de d of partition alio the Court in the pnor suit bad 
proceeded on tbe basis that the adopted son was the person who was entitled to the proper! es 
^cer tbe death cf the adoptue mother The word ‘representative” has been used only to 
•describe the adopted son 

Appeal against the Judgment and Decree of the High Court of Madras m 
A S No 221 of 1956, re\cr8iog the Judgment of the Court of Subordinate 
Judge, Kumbakoflam m O S No 33 of 1955 

A V Vtswanatha Sastrl and R Ganapatht Ayyar, Advocates, for Appellants. 

R N Agarvala, Advocate and Messrs Dadachanji & Co , for Respondents 

Tbe Judgment of the Court was deluered by 

S<^kar,J — The only question argued in this appeal js whether the 
appellants’s suit for possession of certain lands is barred by res judicata The 
<nal Court held that it was not barred, but on appeal the High Court of 
Madras took a contrary view TTjough the question involved Is only one, tbe 
case has a long history which has to be set out in some detail 

The appellants are the trustees of a trust created in J891 by one Vailhi* 
lingam Ptllai who appears to have possessed subslanlial properties On 
10th September, 1891, the day aflcrthe trust had been created, Vaithilinga who 
was — childless, adopted one Kalyaoasundaram as his son An agreement 
relating to the adaption, appears then to have been entered into by, Vaithilinga 
■and Chidambaram Pillai, the natural father of Kalyanasundaram then a minor, 
on the latter’s behalf Thereafter on I2ih September, 1891, a deed of partition 
was executed by Vaithilinga and Chidambaram, as the guardian ofKalyana* 
sundaram appointed under an instrument executed in ihe meantime by the Vailhi* 
Unga as the adoptive father of Kalyanasundaram Under this deed, the larger 
part of the properties left with Vaithilinga after Ihe creation of the trust which 
were considerable went to Kalyanasundaram and about KO acres were retained 
by Vaithilinga for the maintenance of himself and his junior wife KamaVshi 
Vaithilinga had another wife from whom he had been separated for a Jong time 
and with her we arc not concerned It will be be necessary to return to that part 
of the deed under which, the 100 acres were retained by Vaithilinga later On 
15th June, 1904, Vaithilinga died Both Kamaksht and Kalyanasundaram 
survived him Soon thereafter riz . on 21st September, 1904, Kalyanasundaram 
who had then attained majority filed a suit being OS No 54 of 1904 against 
Xamakshi and another person with whom we are not concerned, claiming 
jwssession of the 100 acres of land which had been left with Vaithilinga under 
the partition deed as earlier stated, after setting apart about 20 acres for 
Kamakshi’s maintenance Kamakshi’s defence to the suit appears to have been 
that under the deed she was entitled to be m possession of the entire lOO acres for 
her life after the death of her husband The Subordinate Judge of Kumbalconam 
in whose Court the suit had been filed held that Kamakshi was entitled to 
letain for her life 50 acres out of the 100 acres of land in dispute and that the 
other 50 acres should go to Kalyanasundaram on Vaithilinga’s death The 
learned Subordinate Judge directed a partition of the lard equally between 
Xalyanasundaram and Kamaksht Kamakshi filed an appeal against this 
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judgtpent Rnd K.alyanasundar3ni a cross'Objcction. Both these were however 
dismissed. The decree of the learned Subordinate Judge having thus been 
confirmed, the Innds were partitioned and possession of a half share thereof was 
delivered to Kalyanasundaram. The remaining 50 acres were left in the 
possession of Kamakshi. The dispute in the present case concerns the lands 
that Came to K.amakshi s share under the decree of the learned Subordinate 
Judge. The judgment in Suit No. 54 of 1904 was delivered on 7th July, 1905, and 
it is this judgment which is said to operate as res judicata barring the present suit. 

We pass on now to the facts concerning the appellants’ claim. It appears 
that certain proceedings took place, the exact nature of which does not appear 
from the records, for framing a scheme in respect of the trust created by Vaithi- 
linga. Presumably prior to these proceedings first Vaithilinga and after him 
Kalyanasundaram had been acting as trustees of the trust and had been in 
possession of the trust properties. It will have been noticed that the trust 
properties were quite separate irom the 100 acres with which Suit No. 54 of 1904 
was concerned. On 28th August, 1923, by a decree passed in the proceedings 
earlier referred to, a scheme for the management of the trust was framed. The 
appellants are the present trustees under the scheme. On 2nd April, 1928, a 
decree for Rs. 30,000 was passed in the same proceedings in favour of the then 
trustees and against Kalyanasundaram. This perhaps was in respect of a claim 
by the trustees aginst Kalyanasundaram for mesne profits. The decree last 
mentioned created a charge on some of Kalyanasundaram’s properties for the 
due repayment of the decreed amount. It also provided that Jhe amount 
would be payable in certain specified instalments. The decretal sum not having 
been paid, the trustees put up certain properties of Kalyanasundaram to Court 
sale in execution of the decree. The sale actually took place on 2nd April, 1931 
and it was confirmed on 7th April, 1933. Lot No. 3 of the properties sold 
was described as the lands which were being enjoyed by Kamakshi for her life 
and in which Kalyanasundaram had a vested interest. These were the £0 acres 
of which Kamakshi had been hold entitled to be in possession for her life 
under the decree in Suit No. 54 of 1904. The sale certificate stated that the 
sale was subject to the rights of Kamakshi to enjoy the properties in lot No. 3 
for her life. Symbolical delivery of possession of the 50 acres of land comprised 
in lot No. 3 of the sale certificate as mentioned earlier was given to the trustees 
on b2th February, 1935. The lands however continued in the possession of 
Kamakshi as indisputably she was entitled to be in possession for her life. What 
had been sold was Kalyanasundaram’s vested interest in the 50 acres. Kalyana- 
sundaram died sometime in 1950 and Kamakshi on 30th November, 19:)4. On 
24th June, 1955, the then trustees filed the present suit against Kalyana- 
sundaram’s widow' and daughter and certain other persons for possession of the 
50 acres of land which had been in Kamakshi’s possession till her death and also 
for mesne profits, basing their claim on the purchase by them of Kalyana- 
sundaram’s vested interest in them which had fallen into possession on 
Kamakshi’s death. The only defence to this claim made in the High Court and 
in this Court is that the Subordinate Judge in his judgment in Suit No 54 of 1904 
had held that on Kamakshi’s death the 50 acres in her possession would go to 
her representatatives and that this judgment operated as a bar to the present 
suit. Besides, this defence other defences were raised in the trial Court but they 
were not pressed in the High Court or in this Court. 

The partition deed so far as material is in these terms: “The lands 15 veils, 

3 mahs, 60 cents shall remain in the enjoyment of Vaitlulingam Pillai 
for the livelihood of the said Vaithilingam Pillai as well as his junior wife 
Kamakshi. After the lifetime of Vaithilingam Pillai and Kamakshi these 
lands shall fall to the enjoyment of Kalyanasundaram Pillai.’’ We are 
not concerned with the rest 'of the deed and all references in this judgment 
to the deed will be understood as a reference to this part of it only. 
The 15 Veils, 3 mahs and 60 cents of land, which in English measure would 

s. c. J. — 34 
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come roughly 10 KO acres were the lands which were the subject matter 
of Suit No 54 of 1904 It is not disputed that on proper interpretation, under 
the deed, Kalyanasundaram acquired a vested interest m these 100 acres. The 
only question js whether notwithstanding the correct inlcrpretation of the deed, the 
judgment in Suit No 54 of 1904 operates as res judicata To put it more precisely 
Did that judgment hold that Kalyanasundaram did not haie a vested interest m 
the lands and if it did, was that finding necessary for the decision of the suit ? 

Now, Kalyanasundaram had based his claim in Suit No 54 of 1904 to the 
entirety of the JOO acres subsiaotially on the ground that bis guardian had no 
power to enter into a deed of partition on l2th September, 1891, as by the 
deed of adoption earlier executed by Vaithibnga, he had become the sole owner 
of all of Vaiihihnga’s properties It is unnecessary to discuss the judgment of 
the learned Subordinate Judge as a whole in detail and it would suffice for our 
purpose to stale that he rejected kalyanasundarim's claim m substance 
holding that the adoption agreement, the deed of appointment of Chidambaram 
as guardian of Kalyanasundaram, and the deed of partition had to be 
considered all together And Kalyanasundaram was not entitled to ignore 
the deed of partition and recover the properties entirely on the basis of the 
adoption agreement The learned Subordinate Judge observed ‘even granting 
for arguments sake that Exhibit D (the deed of partition) was a deed of maintenance 
tn favour of Vaithilmga and the first defendant (KamaLshi) as contended by the 
Pleader for the plaintiff (Kalyanasundaram) I do not consider that the arrange- 
ment evidenced by u is improper or beyond the powers of the plaintilTs 
guardian By Exhibit D about 55 veils of land were absolutely given to 
the plaintiff and the life interest m about 15 vclis of land was reserved in 
favour of Vaithiliaga and his wife, / e about 4 5th of the family properties was 
given to the plaintiff and the life interest to the remaining 5th share was taVen 
by those who had gratuitously made him their adopted son and given to him 
the bulk of the property They reserved to themselves, no nglit of alienation or 
disposition over the abovemeouoned 5th share and declared that it should 
descend to plainulT after their deaths Therefore, I do not consider the 
plaintiff can on any ground succeed m setting aside the arrangement evidenced by 
Exhibit D ” The portions m brackets in the above quotation have been added by us 

Having thus rejected Kaljanasundaram’s claim to the entirety of the 
100 acres, the learned Subordinate Judge proceeded to consider Karnakshi’s 
claim to all the 100 acres on Vaithilinga’s death for her life He thought that 
Kamakshi s claim could be upheld only if it could be said that under the deed 
she and Vaithilmga had been made joint leoantsof the 100 acres After referring 
to ceitaia authorities on the point, he observed “Where the intention was 
declared m equally strong words, it was decided that the estate taken was 
not joint in the sense in which it is enjoyed by undivided co-pirceners 
and It was only an estate held by tenants in-common Therefore, when one of 
the tenants died, )ts share m the estate naturally descended to his legal 
rcpre<cntative, that is, to the plaintiff, unless there is something express m 
the terms of Exhibit D to show that the whole estate should be enjoyed by the 
first d'fendanl during her lifeiime. Such express declaration is wanting in 
Exhibit D The recital that plaintiff should pos'^css the estate after Vaithilmga and 
first defendant, can be construed when the estate is only that of tenants in- 
comnon (as meanina) that the share of Vaithilmga should go to his lecal 
tepcc'enUuve afiec h's death and that the share of first defendant should go after 
her death to her representative Tbc words *‘a$ meaning ’ (have been added by 
us) as they seem to have been omitted in the judgment The parties agic® that 
ttiibout these words the meaning is not clear In the view that he had thus 
taken, the learned Subordinate Judge rqected KamaVshis claim to succeed 
on tbc death of Vaithilmga as the joint tenant To the entirety of 100 acres of 
jand and held that Kalyanasundaram was entitled to half of it Pursuant to this 
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decision, the partition to which we have earlier referred, was made. We would 
here remind that an appeal and a cross-objection against this judgment was rejected. 

The learned Counsel for the respondents relies on the words “the share of the 
1st defendant should go after her death to her representative” in the judgment 
of the learned Subordinate Judge which we have earlier quoted and contends that 
they decide that the Subordinate Judge on an interpretation of the deed of parti- 
tion held that on Kamakshi’s death, her share would go to her representative. It 
was said, that it had, therefore, been held by him that Kalyanasundaram had no 
vested interest in the 50 acres of which Kamakshi was held to be entitled to 
continue in possession. We should suppose that if such was the interpretation of 
the deed by the learned Subordinate Judge, his judgment might operate as 
res judicata barring the claim of the appellants in the present suit for the claim 
through Kalyanasundaram who was a party to the earlier suit. The question 
appears to us to be whether this sentence in this judgment amounts to a decision 
operating as res judicata. It is unnecessary to refer to the decision on the point of 
res judicata', it is enough to say that a decision can operate as, res judicata if it was 
necessary for the purpose of the case in which it had been given. There is no 
dispute between the parties on this point. 

Now, it seems to us perfectly clear that no question arose in Suit No. 54 of 
1904 as to the person who would succeed after her death to any property that 
might come to Kamakshi under a decree made in it. It was not necessary 
for the learned Subordinate Judge for the decision of any of the disputes that 
arose in that suit to say to whom the lands that went to Kamakshi would go on 
her death. It would, therefore, appear that the sentence in the judgment in Suit 
No. 54 of 1904 on which the learned Counsel for the respondents relied could not 
operate as res judicata barring the present suit. 

There are however other reasons supporting that view. In an earlier part of 
his judgment which we have already quoted, the learned Subordinate Judge held 
that by the deed, it was declared that the entire 100 acres “should descend to the 
plaintiff after their deaths”, i.e. those lands will go to Kalyanasundaram after the 
death of Vaithilinga and Kamakshi This was really his interpretation of the deed 
so far as the devolution of the lands was concerned; it would be legitimate to 
suppose that the learned Subordinate Judge did not intend to contradict himself 
interpreting the same words in the deed in a different way by using the sentence 
that the share of the 1st defendant should go after her death to her representa- 
tive. It has to be remembered that at the date of the judgment Kalyanasundaram 
was the legal representative of both Vaithilinga and Kamakshi. It seems to us, 
therefore, to be a natural interpretation of the sentence in the judgment on which 
the respondents rely to hold that the word “ representative” had been used really 
as indicating Kalyanasundaram. We should also point out that in the earlier 
part of the judgment as also in the part on which, the respondents relied it was 
held that Vaithilinga and Kamakshi had by the deed been given only a life interest 
in the lands. It would not be a natural interpretation of the learned Judge’s 
judgment, to hold that having decided that under the deed Vaithilinga and 
Kamakshi held lands only for their lives he proceeded to decide that at their deaths, 
the lands would go to their respective represntatives. The question was of the rights 
under the deed and if under the deed Vaithilinga and Kamakshi had only life 
interest in the lands, their ultimate destination had to be decided by the terms of 
the deed' if it made any provision in that behalf which it did. Admittedly under 
the deed the lands were to go to Kalyanasundaram after the death of Vaithilinga 
and Kamakshi. The learned Subordinate Judge was not deciding any question 
of intestate succession to the lands on the death of these two. 

It also seems to us that in the portion of the judgment on which the 
respondents rely the learned Subordinate Judge only dealt with the question whether 
Kalyanasundaram who had been held not to be entitled to the entirety of the 
100 acres was entitled to any portion of the lands. The real point in that 
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connection, according lo the learned Subordinate Judge was whether the deed 
has made Vaithilinga and Kamakshi joint tenants in respect of the 100 acres of 
tenants in common because it was onl> in the latter csent that Kalyanasundanm 
might claim a half share m the lands on Vaithilinga’s death Having held that 
the wends of grant in the deed rend by themselves created a tenancy m common in 
the lands in favour of \aithtlmsa and Kamaksbi, he proceeded to consider 
whether the words provide for the lands going to ICalyanasundaratn on the 
deaths of Vaithilinga and kamakshi it should lead to adifTercnt interpretation of 
the words of grant and held that they were not clear enough to do so Having 
thus decided that Vaiihihnga bad a half share in the lands as a tenant m common 
with Kamal shi, he pro^'ceded to consider whether the provision m the deed that 
Kaljanasundaram would get the lands after the lifetime of Vaithilinga and 
Kamakshi could be interpreted to mean that though the lands were held as 
tenants m common by Vaithilinga and K.imakshi, Kalyanasundarara was not 
entitled to any part of the land till after the death of both of them and that till then, 
Kamakshi was entitled to them as she claimed He answered the question in the 
negative and it was in that connection only that he <aid the proper interpretation 
of these words Was that the share of Viithilinga in the lands was given to his 
representative after hiS death and the share of Kamakshi to her reprc'entalivc 
after her death He vvas only deciding that the words meant that on the death 
of each his or her share would devolve as provided in the deed and not pass 
to the persons who survived On this basis he held that Kalyanasundaram was 
entitled on Vaithilinga’s death to the 50 acres which the 1-ticr held for his life 
Kaljanasundanm did not claim as the legal tepie*entative of Vaithilinga but as 
the person named tn the deed He of course was ' auhilmga’s legal represen* 
tative and obviously that is why the learned Subordinate Jud^e used these words 
to describe him We are unable to hold that he was inierpreiing the deed as 
meaning that (he share each of kaithilioga and Kamakshi m the lands would 
go on their respective deaths to tbcir legal Tcpieseniatives whoever they might be 
at the time That ivas not a questiott that arose or he was asked to decide 
We are ihcrefo e of the view that there is notlimg m the judgment m Suit 
No 54 of 1904 10 operate as barring this suit by way of res jiiclieaia It is of 
sonic interest to point out that the sale m c^fulion ^ on which the triistees- 
plaintifTs now represented by the appellants before us ba'Cd their claim was 
expressly of Kalyanasundaram’svcsted interest under the deed in the lands which 
were then m Kamakshi s possession under thedecrec inSuitNo 54on904 The 
trustees in that application for execution had alleged that Kalyanasundaram had 
such vested inurest The order directing the sale held that he had su.h a vested 
interest The certificale of sale mentioned that Kalyanasurdaram had a vested 
naht in these lacds That w ould appear to be a decision binding on the respon- 
dents as Kalyanasundarara’s b-ir 

The learned Coun«e7 for the respondents stated that if vve found ourselves in 
aoiccir-nt wiih the appellant’s contention, wc should refer the case back to the 
High Court for the decision of various other points ihdt arose in it This 
contention seems to us to be wholly unfounded It is clear from the judgment of 
the High Court under appeal that before ihxt Court the re^pondenisconfined 
their argumcnl only to the question of rcayrAcoro Besides this aspect of the 
matter the learned Counsel for (he respondents was also unable to refer us to any 
point of any subs'ance which could have been argued with plausibiliiy in the 
High Court in Support of the respondents* case and was not argued \Sc find no 
reason to refer the case back to the High Court for decision of any outstanding 
point Vrc are clear that no other pomt remains to be d'*cidcd 

In the result we allow the appeal set aside the judgment of the High Court 
and restore that of the learned trial Judge The appcllaoi will get the costs of 
the proccedincs in the High Court and in ihts Court 
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HINDU LAW IN HISTORICAL PERSPECTIVE 
By 

R. P. ANAND.* 

To a student of comparative law, Hindu law indeed offers a rich field of 
study. This time honoured system of law and jurisprudence, having “the oldest 
pedigree” of any known legal system’, perhaps marked “the dawn of law itself on 
this planet. Even to this day it governs huge masses of people, four hundred 
million of them, and “shows no signs of decrepitude.” J. D. Mayne, therefore, 
rightly emphasized; “No time or trouble can be wasted, which is spent in investi- 
gating the origin and development of such a system and the causes of its 
influence.”^ 

Apart from this, in order to understand the present Indian legal system, and 
in fact India itself, it is necessary to study it in historical perspective as it deve- 
loped through the ages. It is puerile to “disregard the beginning and omit histo- 
rical causes and take up the subject-matter .... with unwashed hands.”’ 
The true nature of things is said to lie in their genesis. As Mr. Jawaharlal Nehru, 
with great insight into the past, present and the future of India, himself put it: 

All that we are and all that we have comes from the past. We are its 

products and we live immersed in it.® 

It has been rightly pointed out that no other country today looks so deeply 
into the past in order to find sanctions for the present as India. The authority 
for every change in the present dynamically changing society is to be found in the 
ancient Indian texts. The history of India and its legal institutions have there- 
fore more than academic interest. A dispassionate understanding of the past is 
essential in order to have a healthy attitude for the future.® 

In order to trace the history of Indian law we have to go thousands of years 
back, and examine the evidence of that pre-liistoric age when it originated, and 
study the history of the Hindu race which developed it according to its own 
genius. This, however, is not an easy task, especially in a land where “history 
is an exotic science” and there is not a date until recent times nor even a perso- 
nality in the legal history which is not disputed among scholars.’ There is 
neither time nor space here to meddle in these controversies. Amidst this mass of 
controversial dates and personalities, however, we find a magnificent system of 
law, with high juristic principles and rich legal theories, developing from age to 
age and presenting such an exciting and near perfect picture of law at a very early 
age that it can be compared favourably with any ancient system of law. It is to 
these general and basic principles of Hindu law, wliich are valid even today and 
applied though in a different garb, that we shall devote our attention in the 
following pages. 

The legal history of India, though blurred to some extent due to age and 
authentic historical research, is roughly divided into five distinct periods of deve- 
lopment, viz., Vedic, Smritis, Digests and Commentaries, English influence, and the 
modern. It may be pointed out, however, that there is no certain demarcation 


* LL.M. (Delhi) ; LL.M., J.S.D. (Yale), U.S.A. 

1. Mayne, Treatise on HinJu Law and Usage iii (Ilth ed., 1950). 

2. Pal, The History of Hindu Law iii (1958) (Tagore Law Lectures, 1930). 

3. Mayne, Treatise on Hindu Law and Usage (Ilth Ed.) , p. iii. 

4. Pal, The History of Hindu Law, p. 6. 

5. Nehru quoted in Malaviya, Village Panchayats in India I (1956). 

6. Spellman, Political TTieoiy of Ancient India xki (1964). 

7. SejTnour Vcscy-Fitzgerald, “ Hindu Law ” , 9 Engclopedia of the Social Sciences 259 (1937). 
S J— 3 


ira SUPREME CAURT JdURtlAL 


|2 




hne between these periods and they must be regarded as more or less different 
stages of development m the Hindu legal history 

Vedic Period.^ — Although covering an epoch measured not by centuries but 
by millenniums little is known about the exact nature of law or legal institutions 
during the Vedic Age * The only knowledge that we have of this period is based 
on the evidence of the Vedic literature which is still available Of the four well* 
dehned literary strata of this far fetched age the first and most important is that 
of the four V^as (viz^ Rig, Saman, Yajur, and Atharva), which are supposed to 
be the primary and paramount source of all Hindu law and arc believed to be the 
language of divine Revelation * TradilionaJly referred to as Sruli, or record of 
what had been heard by seers (Rishis) to whom they were revealed these Vedas 
arc mainly collections of hymns recited or chanted at sacrifices to the gods or they 
deal with religious rites and social customs and contain very little of lawyers’ law 
Ihey are, therefore, not of much practical use ** 

As the Vedic hymns acquired an ever increasing sanctity with the passage of 
time because of the devout faith of the people in sacrificial offerings, they gave 
rise to the Brahmana literature (900 800 B C ) which arc extensive codes con 
taming elaborate hair splitting explanations of the Vedic ritual and speculations 
on the meaning of hymns The Brahmanas in the course of time themselves 
acquired a sacred character 

It was not long before some of the open and alert minds became dissatisfied 
with the age worn ritualism of the Brahmanas. While drawing their inspiration 
from the Brahmanas they deprecated the meaningless ritualism of the earlier 
literature and indulged m deep philosophical speculations containing rich thought 
about the problems of life and death which are all recorded m the Upanishadst 
composed between 800 and 700 B C One of the seveni ».ystcms of philosophy 
contained in these Upamshads, i.e. Samlihya, it may be noted gave rise to two 
heterodox religious systems of Buddhism and Jamism which denied the authority 
of the Vedas and opposed the Brahmantcal system and ceremonial ** 

As this reactionary spirit began to shake the foundations of orthodox struc* 
turcs of social life it was soon met by renewed forces of conservatism which took 
the form of Kalpa Sutras compiled between 600 B C and 300 6 C They com* 
prised the Srauta, Gnhja, and Dharma Sutras, which m the form of bnef rules 
or aphorisms sought to simplify and bnng within convenient compass the mass 
of all sacrificial and domestic ntes traditions and daily observances which had 
grown unwieldy They served as a memoria technica of a vast mass of sacrifi- 
cial ritual for the use of the learned men of different schools for help m teaching 
or laying down the law in case appeal was made to them a 

The Brahmanas and Upanishads, »i must be remembered, were not works on 
law. But thn do throw a great deal of light on the society and its mind from 
which Hindu law emanated and grew Dharmasutras,** on the other band. 
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were the first law-codes, though they were not exclusive codes on civil or positive 
law. These were treatises written for giving the rules of guidance for the diffe- 
rent stages of life and the rights and duties of all Aryans, which included some 
legal rules as well. The Dhannasutras covered a wide range of topics which in- 
cluded not only the precepts for the moral duties of all Aryans, but also the spe- 
cial rules regarding the conduct of Rings and the administration of justice.^* 
Various Dharmasutras, each of them bearing the name of some great sage of a 
preceding period, such as Bandhayana, Apastamba and Vasishta,^® in time came 
to acquire great sanctity and became an important source of law.^® 

Without going into the unsolved mystery of the appearance of Aryans on the 
Indian horizon,^" their early settlement and conquests and ways of life, the details 
of which are hardly available, it is interesting to examine the rudimentary evi- 
dence provided by the above-mentioned sources in regard to the nature of law 
and legal institutions existing at that time. It has rightly been said that in India 
there is no twilight before dawn. The very earliest record that we find in the Rig- 
veda (composed about 1000 B.C.) and the culture which is testified by it is 
already strong, rich in potentiality and typically Indian. That there is a long 
history of Hindu law even before this period is clear from the fact that there is 
found a philosophy of law in this early literature. There is little doubt that 
“law is a plant that lives long before it throws out bulbs. It is ro^ited for mil- 
lenniums before it gathers the food and develops the nucleus for a new life that 
inquiries into the reason for its being and for the directions and character of its 
growth.”^® It is indeed interesting to examine the theories of law of the early 
Hindu sages in order to understand and appreciate the history of the system. 

Rigvedic Concept of Law. — In Rigveda we find that the Aryans had a tribal 
organization, a cult of fire sacrifice or yajna in honour of their gods, and the most 
important concept of cosmic order or rta. The Rigvedic concept of rta, which 
was later transformed into Dharma or law, consisted in the idea that an order or 
system is inherent in physical phenomena. Everything in the world moves 
naturally to a specific purpose. The appearance of sun and moon, of day and 
night, is strictly regulated; and this harmony, this regulating principle, is what 
they called rta.^® It was their gods who were instrumental in preserving tMs cos- 
mic order, and therefore they merited offerings in the shape of fire sacrifice.*® 
But even the gods, powerful as they were, were subject to this eternal order, rta. 
In fact the gods were conceived of as existing only for the purpose of maintain- 
ing the law.** 

Though the early Vedic philosophers conceived the philosophy of law vari- 
ously, there was one conception which was common to and foremost among them 
all. They conceived of law as rta, as the organized principle of the universe, as 
also the divine ordering of earthly life. Rta is conceived of as eternal, not a_ his- 
tory. It existed before ‘time,’ as a phenomenal reality. “From Fervor kindl- 
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ed to Its height Eternal Law and Truth were bom and even this took place pnor 
to all existence Every other phenomenon every other created thing grew out 
of It by a process of natural evolution Brforc there could be any society any 
social ideality rta evolved the ordering principle came into existence even before 
there was any diversity Law is eternal and immutable the conditions of life 
must harmonize with law must fit in m the natural sequence of the nsc of the 
universe with rta, the pnmal prmaple ** 

Rla or law however being the ordering pnnciple of social order (which was 
Viewed only as a part of the universal order) was thought to be imbued with 
social or human purposes conducive to human benefit and was exemplified m the 
flow of rivers which fertilize the fields m the cattle useful to man and m the 
institutions of family and State ” 

According to Dr Berolzheimer the Vwlic idea of rta influenced the legal 
and ethical theories of the Greeks and Romans As he says 

Closely connected with the religious and philosophical views of the 
Aryans are certain fundamental positions in regard to the philosophy of Jaw 
which in turn became the antecedents of later legal and ethical developments 
among the Greeks and Romans Foremost among these philosophical con 
ccptions is nia which is at once the organized pnnciple of the universe and 
the divine ordering of earthly life 

He further points out that the Romans through the Greeks denved front 
the Vedic nta their central conception ratum, ratio, nafurali* ratio, and Augus 
tme Christianized rifa into pax— which means not peace but that which bangs 
peace the blissful sacred order ** 

Political and Soaal Organization in the Vedic Period.— ks depicted m 
Rigveda, the early political organization of the Aryans was tnbal But as time 
passed under the pressure of conquest this tribal organuation disintegrated and 
gave way to tcmional organization TTie exigencies of the time and military 
necessity gave nse to the institution of kingship which derived its validity from 
the consent of the people *’ The king was elected by the people and was expect 
ed <0 fulfil certain duties He could be removed from liis oflTcc and could be 
brought back from exile The ollicc of the king was the creation of the people 
and was held conditionally There were two ropular bodies called the Samiti 
or tnbal assembly and the Sabha, the council of elders and powerful men who 
perhaps chose the kuig and helped him m tune of need * 

As time passed the powers of the king increased and his office became here 
ditary In the age of Brahmana hieralure it is no longer elective in the real 
sense Although the normal form of government in the early Vedic period was 
that by kings there are indications that some other forms of government were 
also known at that time In fact emment scholars such as Professor Jayaswal 
and Professor Sarkar have established that republican form of government was 
known m the later Vedic age and numerous Hmdu republics were existmz bet 
ween 600 B C and 450 DC* 


2’ Pal 72 k History t>J Hindu Late pp 1^9 ft 
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Origin of castes. — There was another development during this period which 
immensely affected the course of Hindu legal history. Along with the increase 
of power of the king and his soldiers, owing to the frequency of wars, there arose 
a class of warriors itself whose duty it was to be always ready to fight. The fre- 
quent warfare also enhanced the importance of sacrifice and religious rites since 
the assistance of gods stood them in good stea.i in winning w'ars. For that pur- 
pose the services of priests had to be r^uisitioned and this led to the importance 
of a class of persons who were adept in the performance of sacrifices. More- 
over, with the conquests of vast areas and with growing needs of society, agricul- 
ture and other arts and industries came to be widely and efficiently practised. 
Thus arose the different classes, which later changed to the castes of kshatriyas, 
brahmanas, and vaishyas."* But these groups had not yet crystallized into rigid 
castes of the later times, nor were they hereditary at this stage. = 

Apart from these classes of Aryan society, non-Aryans who were conquered 
and enslaved were gradually transformed into .i fourth class, i.e. Sudras. From 
being enemies they were brought into friendly relations and given a very subordi- 
nate position. A clear line of demarcation was, however, kept between the 
Aryans and the sudras in the times of Brahmana works and even in the Dharma- 
sutras, due perhaps to a feeling of contempt arising out of their different origin, 
civilization, and former enemy character.® 

Thus were born the four orders of society or the four varnas. The system of 
four vamas had taken deep roots when the Brahmana works were composed and 
the privileges, duties and liabilities of the four classes had become more or less 
fixed. ^ Brahmins or the priestly class, because of their learning and nobility of 
character, together with the devout faith of the people in the efficacy of the reli- 
gious- and sacrificial offerings, gradually came to occupy a position of supremacy 
over the people which affected the course of history in no uncertain degree. It 
is important, however, to notice that the Hindu state never became theocratic or 
sacredotal in the strict sense. Brahmins, in spite of their ever-increasing and 
predominant authority in the society, had no organization of their own and they 
could not usurp political power in India. As sacrosanct priests and legists and 
spiritual preceptors of the king and the people, they exercised considerable influ- 
ence, but the real or active power remained with the king, the kshatriya aristo- 
cracy and the commons.® 

Concept of Law in the Upanishads. — ^Law up to this time, though regarded 
as divine and sacred, consisted of customs and usages of the society which in the 
course of time had come to acquire a sacrosanct character. Administration of 
justice had not yet far progressed and disputes between people were apparently 
decided by the community, the family or the guild to which they belonged. 
Though it was the king’s duty to keep order and to compel people to perform 
their duties, a regular system of king’s justice had not yet come into existence. 
Rarely and only in cases involving questions of public importance or violence did 
he intervene and settle the disputes.® 

Though the light thrown by history is rather dim and we have only .scanty 
evidence of the nature of law and the administration of justice, it is interesting to 
notice in the Upanishads the conscious thinking about the end of law, and its 
authority and function in a society. The end of law was said to be to ensure order 


4. See Sinha, Sotereignly in Ancient Indian Polity, pp. vi-vii. 
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m the society m the universe It was indeed designed to keep peice at att evenls 
and at any pnce It was pointed out in the Bnhad Aranayaki Upanishad that 
when the creation became full of diversities and there was nothing to hold fast 
these diverse elements when even the creation of wisdom * ‘might ’ ‘the people,’ 
and ‘the nounsher’ failed to ensure security then He (God) created still further 
‘the most excellent law * ‘ Law is the ksatra (power) of the ksatiii (powerful) 
therefore there is nothing higher than the law This creation of law helped in 
complete realization of the end Thenceforth even a weak man ruled a stronger 
With the help of the law 

Law, according to the author of this Upanishad, is more peworful than power 
itself and exists without the sovereign and is above the sovereign This ancient 
philosopher is thus not only oppo^ to the absolutist doctrine of the unlimited 
power of the State but even discards the doctrine of self limitation “The powe- 
of the sovereign the power of the State is limited not by itself, but by some 
inherent force of law ’ According to this philosopher ‘ there is a rule of law 
above the individual and the Stale above the ruler and the ruled a rule which is 
compulsory on one and on the other and if there is such a thing as sovereignty it 
is juridically limited by this rule of law " 

Law was therefore declared in the Upamshads to be divine and immuta 
ble It was supreme the will of the king was not its originator, and its sane 
tion was not derived from any cxtnnsic ageni^ for it contained its sanction with 
in Itself in the certainty that ob«licnce to law would lead to welfare and its viola 
tioQ to misery ” 

Law in the Dharmasutras,— -The chief purpose of law as we have already 
seen was understood by the Vedtc sages to be the maintenance of order m the 
soaety and the universe And the only way in which this could be achieved was 
bv stnet observance of ntes and obligations presaibed for each of the four orders 
of society and maintenance of the social institutions as described in the Vedas 
and the Scriptures Minutest details were therefore, laid down m Dharma* 
sutras to regulate individual conduct m the name of sacred law O'* Dharma, as it 
came to be called since this period 

Lmked up both historically and logically with the Vcdic concept of rta or urn 
versal order “ Dharma, has b^mc the most important single concept of Hindu 
law Though generally understood as a synonym of law. it contain^ a much wider 
connotation S Varadachanar nghtly observes 

The English language contauis no genenc term which combines the cthi 

cal and legal meaning (of Dharma) The Sanskrit language has no term to 

convey the legal meaning dissociated from the ethical sense ” 

Etymologically it means that which supports and sustains from the stand 
pomt of an individual it was said to support and sustam him through the tempta 
tions and vicissitudes of life and from the standpoint of the society, it was the 
source of its solidilary and strength In fact it was said to be the ‘ support of the 
entire world The pursuit of Dharma signified life in this world with a view to 
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the attainment of the ideal life in the life to come and represented “the privileges, 
duties and obligations of a man, his standard of conduct as a member of the Aryan 
community, as a member of one of the castes (vama), and as a member in a parti- 
cular stage of life (asrama).’' It was, therefore, not merely a religious concept 
and an ethical concept but also a sociological concept. Political or social life was 
conceived as a part of and not independently of the general scheme of man’s 
existence. The effect of this all-embracing Dharma hypothesis, regarded as divine 
and immutable, was that, while 

it restricted the sphere of State-action in one respect, in that the State 
could not make laws it extended the State’s sphere in another res- 

pect, because the State had to supervise the whole life of its subjects and not its 
material or secular sides only.^® 

Religion or religious beliefs thus played a very important part in the develop- 
ment of Hindu law. The association of law and religion and the behef in the 
divine origin of law or Dharma “served to secure for early law a stability which it 
would not have otherwise possessed.’”® The Vedas, the tradition, and the prac- 
tice of those who know the Vedas, were declared in the Dharmasutras to be the 
three-fold sources of law. mentioned according to their superiority. The rules and 
customs of different castes, communities, families and localities, which were not 
opposed to the Scriptures, were expressly recognized as having the force of law. 
Furthermore, cultivators, traders, herdsmen, money-lenders and artisans had the 
authority to lay down rules for their respective classes.®® It was the king’s duty 
to see that each person adhered to the law of the Vama to which he belonged. 
For this purpose it was his duty to administer justice, according to Dharma, and 
with the help of his ministers. Although information relating to the administra- 
tion of justice is meagre, king’s justice had been firmly established and, apart from 
the ancient popular courts of families (kula), srenis (guilds) and assemblies, there 
were other royal courts with the king’s court on the top.®’ 

While the king was looked upon as the upholder of social and moral order 
and was the fountain of justice, it is important to note, in the administration of 
justice he was bound to ascertain the law from learned men and from the families 
and guilds.®® The fact that the king received law from an extraneous authority, 
a source over which he had no control, served as a great ciieck on his power.®® 
The law was supreme; the will of the king was not its originator, and its sanction 
was not derived from any extrinsic agency. In fact, within the sphere of sacred 
law, the king had his own function which was partly general and partly special in 
its character. It was general in so far as it was his duty to obey the law like 
other individuals, and it was special in so far as, unlike other individuals, it was 
his duty to enforce its obedience in others.®^ 

It must be pointed out, however, that while none was above the law or 
Dharma, all were not equal before the law. Law followed the lines of castes and 
the Sutra literature was characterized by the reservation of special privileges to cer- 
tain classes, particularly the brahmins. Though revolting to the present sense of 
justice, the chief point for consideration in the application of law was the social 
status of the person and his caste and class. It has been rightly pointed out that 
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“the speciality of the Indian law was not its impartia ity. but sacredness In the 
eyes of these early Aryans, all were not equal before the law as they were not equal 
in practical life, but equals must be treated equally ‘ 


Kautilya’s Arthasastra. — ^Aside from the orthodox literature on Dhaima con* 
taming legal, moral, social and religious precepts necessary for the replation of 
human life, it is important to note certain works devoted exclusively to the j^litic^ 
economy or the actual administration of a State, known as Arthasastras, of which 
Kautilya’s Arthasastra (300 B C) is the most famous and is said to be a com- 
pendium and a commentary on all the books on polity existing ^fore him 
Arthasastras, or the science of acquiring and maintaining the earth, were com 
posed mainly for the instruction of kings in the art of government and diplomacy 
and dealt with the political administration of a State including the creation and 
regulation of different departments of government Although the Dharmasutras 
and other works on Dharma also dealt with the duties of the king or Raladharma, 
it is important to rememher they dealt with the “same as an incident m a compre 
hensive scheme of duties deriving their source from the eternal Vedas ” The 
canonical writers therefore mentioned only the rudiments of public administra- 
tion On the other hand, political writers of Arthasastras were able to treat their 
subject on a vastly enlarged canvas dealing with the concrete problems of adtninis 
tration ’ Thus unlike Dharmasutras, while dealing with the political administra- 
tion m general. Kautilya devoted exclusive chapters to the treatment of law and its 
administration * Furthermore, it was mainly secular and as such divorced from 
all sorts of religious and sacredotal elements 


Said to be a picture of the actual administration during the Mauryan age (324 
B C • 181 B C ), we meet in Kautilya’s Arthasastra a well develop^ system of 
law and its administration Kautilya described the king as the fountain of jus- 
tice, Dharmapravartaka, and as such rseponsible for the maintenance of Dharmi 
or order among the different castes and asramas (stages of life) Law was to be 
derived, according to him from Pharma (Scriptures), vyavabara (evidence), 
charitra (usages) and rajasasana (command of the king), each later 
being supenor to one previously mentioned It is important to note that 
the king’s decree was declared for the first time by Kautilya to have an 
ovcniding validity over all other sources of law ^ It must be pointed out. how- 
ever. that king’s power was not unrestricted in this respect. He could pass “only 
icgulatory laws and not laws substantive or laws making him orbitrary” • As 
Dt Sen Gupta tells us 


this law making power of the king was never absolute or unres- 
tncted It was generally confined to making orders in respect of matters 
which were not covered by the books of law He did not arrogate to him- 
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self real legislative functions but purported only to lay down the rules which 
were to be deemed to have been in force in his time and to make some ad- 
ministrative arrangements. The laws were more or less in the nature of de- 
claratory laws like the. Twelve Tables, and not legislation proper." 

It is indeed remarkable to note that in the long history of Hindu India it is 
not “possible to find any instance of legislation by royal edict.® The possibility of 
a king being empowered to make law was not countenanced in Hindu jurispru- 
dence at all. . How this so-called “divine and immutable” law came to be 
developed and modified with the change in life and circumstances we shall see 
later. It is important to note here that law was declared even by Kautilya to be 
supreme: nobody was above the law. The king himself, not to speak of the other 
members of his family, was equally subject to the law of the realm and. as recorded 
cases show, there was a possibility of an ordinary person bringing a case again.st 
the king before a court of law.® 

The king was in fact declared to be a servant of the people; his title was sup- 
posed to rest on a contract between him and the subjects, he agreeing to protect 
them and to secure to them prosperity, and to receive in turn taxes as wages of 
government.’" The king was required to have a ministry which had a popular 
origin and he was bound to accept their advice which the ministers themselves 
translated into action and executed in the king’s name.” The limietd position of 
the king is well explained by Professor Jayaswal: 

With this defined position shackled withjchecks and limitations 

subjugated under the great constitutional power of the Paura-Janapada 
(assemblies), with conscience trained to be prone to listen to the public voice, 
his position really was that of the servant of the state, or rather as our fore- 
fathers put it, mercilessly, of a drudging ‘slave’ (dasya).” 

King’s justice is found to have vastly extended in Arthasastra with a well- 
develop^ system of judicial organization. Although it was ultimately the res- 
ponsibility of the king to administer justice and all the administrative, legal and 
judicial actions were taken in his name, he was neither expected nor allowed to de- 
cide cases all by himself. Theoritically he always presided over the court, but in 
practice he was enjoined to decide cases only with the aid and advice of his judges 
and the latter in fact handled all the litigation on his behalf.” 

Apart from the popular courts of kulas (families), srenis (guilds), and pugas 
(professional group.s), which discharged judicial functions in local areas, royal 
courts were appointed in the cities of sangrahna (a group of ten villages), drona- 
mukha (400 villages), and stahaniya (800 villages), and at places where the districts 
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met Finally at the head of the judiaal ^stem stood the king’s court which 
was presided over in practice by the Chief Justice or Pradvivaka, who was assisted 
by a number of puisne judges l^ch next higher court was competent to hear 
appeal from the lower courts Appeal from the last of these courts lay with the 
bngs court 

Composition of Rojal Courts. — ^We have already said that the king had no 
authority to decide disputes personally In fact from the very beginning of Indian 
legal history there had been a strong sentiment that it was not safe for a single per 
son however clever and learned to undertake to decide a dispute As Varada 
chanar says ‘ 

Whether as a rule of the earlier system of assembly justice or because of 
the unaided powers of the king to administer justice it seems to have 
been an established principle of the early judicial system in this country that 
justice should never be administered by a single individual by himself ‘No 
decision shall be given by a person singly is a formula found frequently re 
peated in the texts ” 

The highest court consisted of a sabha or assembly with the Chief Justice {with 
or without the king) and three five or seven sabhyas (assessors or puisne judges) as 
Its members The regional courts also consisted of three judges conversant with 
sacred laws and three ministers of the king '• These courts were held in higli 
esteem and the judges were highly paid king s officers The court house was re 
garded as a sacred place and all tnals were to be held openly A cause must 
never be heard in secret was jhe declared law and if a hearing was held in secret 
this could be a reason for the charge of partiality by a judge and was punishable 
by law Kautilya made elaborate provisions regarding the conduct and charac 
ter of the judges so that they might readily inspire the confidence of the litigants 
Thus he provided 

When a judge threatens browbeats sends out or unjustly silences nay one 
of the disputants m his court, he shall first of all be punished with first amerce* 
ment If he defames or abuses any one of them the punishment shall be 
doubled If he does not ask what ought to be asked or asks what ought not 
to ba ssked teaches reminds or provides any one with statement he shall be 
punished with the middle most amercement If a judge makes un 

nccessart' delay in discharging bis duty postpones work with spite causes 
parties to leave the court by tinng them with delay evades or causes to evade 
statements that lead to the settlement of a case helps witnesses givmg them 
clues or resumes cases already settled or Disposed of he shall be punished 
with the highest amercement If he repeats the ofTence he shall both be 
punished with double the above fine and dismissed 

Of the two chapters devoted exclusively to law m the Arthasastra, one deals 
with the topics of litigation called Dfiannaslbija, and the other relates to Kan« 
(aka-Sodhanam or the removal of thorns or punishment of harmful persons thus 
making a rough distinction between civil and criminal cases While the former 
were to be disjxised of by regular courts, the latter were dealt with by royal officers 
or commissioners called pradestras, corresponding to coroners or police magis 
trates of modem times ” It must be pointed out however that there was hardlv 
any scientific principle of classification between the two sections and several civil 
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and criminal subjects were mixed up. It was for later writers, such as Brihaspati 
(300 A.D. — 5()0 A.D.) and Katyayana (400 — 600 A.D.), to point out that 
law suits were of two kinds according to whether they originated in demands about 
wealth or in injuries . Law suits originating in wealth were divided by them into 
14 categories and those originating in injuries into four categories. The latter 
were referred to as defamation and abuse, assault and battery, murder and other 
forms of violence, and adultery. Despite this distinction between civil and cri- 
minal cases in later times, however, the same king’s courts tried both kinds of dis- 
putes and, with some minor differences, the same rules of procedure applied in 
both cases. But the difference in penalties and procedure that were prescribed 
for different wrongs indicate the realization of a difference between civil and cri- 
minal wrongs . 

Sir Henry Maine’s Generalization Incorrect. — ^It is interesting to note in this 
connection the generalization made by Sir Henry Maine about the penal law of 
ancient communities . On the basis of his study about the ancient western sys- 
tems, such as those of Greece and Rome, he pointed out that the 

penal law of ancient communities is not the law of crimes, it is the law 
of wrongs or, to use the English technical word, of torts. The person injured 
proceeds against the wrong-doer by an ordinary civil action and recovers com- 
pensation in the shape of money damages if he succeeds . 

Dr. Priya Nath Sen rightly points out that this generalization does not apply 
to ancient Hindu law.-^ In this system, although it was generally directed that 
neither a king nor his officers should create or foster litigation of their own accord, 
but should ordinarily refuse to take cognizance of a cause of action without a 
complaint from the person aggrieved, yet in the many cases of fraud and violence, 
call^ chains, padas, and aparadbas, the king could take cognizance of his own 
motion.’^* Furthemore, in such crimes as theft, assault, adultery, rape, man- 
slaughter, 

the mere payment of compensation to the individual injured was 

seldom regard^ as sufficient to meet the ends of justice; of course, under cer- 
tain circumstances the wrongdoer was compelled to compensate the person 
wronged, but the compensation was generally levied, in addition to and not in 
substitution for the penalty which it was considered to be the duty of the king 
to impose.'® 

It may, therefore, be safely inferred that, unlike other Western laws, “the 
penal law of the Hindus was the law of crimes in the strict sense, and the law of 
torts occupied a comparatively subordinate and less important position in that sys- 
ter”^ . They condemned a crime not so much because it involved an infringement 
of a private right, but because it threatened the security and the tranquillity of the 
people at large. Though they did not develop a regular science of criminology, 
the ancient Hindu law-givers very well understood the purposes served by punish- 
ment of crimes.^ 
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Thus in Kaulilya apart from elaborate and developed principles of civil law ’ * 
we find an advanc^ system of criminal law As on several other subjects on 
crimes Kautilya is encyclopedic The number of offences dealt with by him is 
very large and according to Professor Kane, his treatment in some respects com 
pares favourably with such modem criminal codes as the Indian Penal 
Code * 

Smnti Period, — The second and most important period of Hindu 
legal history is represented by the very numerous metneal works which have 
come down to the present lime under the name of Smntis Based in 
fact on the earlier Dharmasutras and customs or usages of their times the Smntis 
(literally what is recollected or remembered) are believed to be of human ongin 
and are supposed to contain what was in the memory of the sages of antiquity who 
were the repositories of the Revelation Though of lesser authority than the 
Vedas or revelation (called Srutis or heard*) Smntis constitute the most authon 
tative and comprehensive source of Hindu law and are gencrically known as the 
Dharmasastras or institutes of law Composed between 300 B C and 1000 
A D there arc said to be almost one hundr^ Smntis though only very few of 
them are available today * a While little is knpwn of the actual authors and it is 
difficult to ascertain when they lived there is no doubt that the different Smntis 
were recognized as authoritative statements of law by rulers and by the commu 
nities in the vanous parts of India Professor Jolly Jayaswal Kane and other 
wnters have explained that these classical works on Dharma, and subsequent com 
mentanes and digests on them were mostly imposed under the authonty of the 
rulers themselves or by learned and influential persons who were either their mims 
ters or spmtual advisors and were ascribed to various sages or gods m order to en 
hance their prestige and give them a halo of antiquity and authontativeness 
Thus the several Smntis were probably composed m diflerent parts of India at 
different times under the authority of different rulers * The authors flourishing 
later had the advantage of utilizing the works of their predecessors and were ui a 
position to modify their rules to provide for later usages and altered conditions of 
the society * This also gives a glimpse into the Hindu method of legal reform 
Although theoretically Hindu law was regarded as Jivine and immutable and the 
state had no power of legislation it was m fact developed and modified according 
to the changra circumstances by new treatises fathered on ancient names In the 
name of interpretation and systematization old rules were rejected and new laws 
enforced This method of legal pruning and regard for the popular opinion ’ 
Professor Jayaswal correctly points out resulted in the. modification of laws and 
in effect act^ as legislation • a During later times however there was a ten 
dency to treat them all as of equal authority subject to the single exception of 
Manusmnti The Sninlis quoted one another and tended more and more to 
modify one another ^ 

There is every reason to believe it is asserted with confidence tha the Smriti 
rules were concerned with the practical administration of law m their times and 


3 Referr ng to the law of contracts as expour led by Kaui ProfcMor Jayaawal »ayt 
AhnoM all the principles of contract which we know today are lo br fowd ji the law of the Artfut- 

ratfrfl” Jayaswal Maia anJ TajiuTalkjap l7o Fora delated ducuvnon of these and other pnnei 
pies ofe vil law irr Jayaswal %bid Shamasastry Translation of Kail Ija tArl^sailra pp 167 ft 
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5 Jayaswal, Afiuw and Tajsa alkya p 44 Jayanval HmiaPeltyp 317 Jolly Oatlmetefaa 
History oj Hmda Lob of Partitum In/uriUsiue end Adtpitm 7S {l^) (Tagore Law Lecture*. 1883) Tolly 
H nda Law and Custom, p 49 

6 Mayne, Tteait roa Hindu Lew anJU age {Wtk PI) pp 20-21 
6-0 Jayaswal // ndu Pol ly p 317 

7 Mayne Treat e en H ada Law end U ag p 3 
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v/ere accepted as binding in the courts and tribunals of the country.® They can- 
not of course be compared in any way to the law-codes of modern times. They 
may be said, as Professor Jolly points out; to find thin counterparts to a certain ex- 
tent in the scientific treatises on jurisprudence which are constantly quoted in judi- 
cial decisions in some European countries and have influenced the decisions of the 
courts and legislation very considerably. In the same way, whenever any difficult 
problem of law arose in an Indian court, the judges would consult .the Sanskrit 
treatises either themselves or through the medium of pundits.® 

Treatment of Law in the Smritis. — Although the subject-matter of the Smri- 
tis or Dharmasastras is not only law but Dliarma or duty in wider sense, they gave 
considerable attention to what we call secular law or law proper. Unlike the 
Dharmasutras, which treated law in a “step-motherly fashion”*® and embraced all 
domestic, religious and ethical duties with scant attention paid to formal law, we 
find in the Smritis a gradual exclusion of irrelevant matter and the subject of law 
becoming increasingly secular and more important.’* Thus Manu and Yajna- 
valkya devoted separate and exclusive chapters to law or vyavaliara and later writ- 
ers such as Narada and Brihaspati, devoted their entire works to the nature and 
the application of the Hindu positive law. As Professor Hopkins points out, 
Narada (100 A.D. — 400 A.D.) for the first time gave 

a legal code unhampered by the mass of religious and moral teaching 
with which or out of which the earlier works of Dharma arose, a code which 
in its fine sub-divisions of the titles of law, as well as in its elaborate treatment 
of slaves, inheritance, witnesses, ordeals, etc. is the first in which law itself is 
the subject-matter.*® 

We hasten to add, however, that though law thus came to be distinguished 
and ultimately separate from Dharma, the positive law of the Smritis could not 
get rid of the religious influence absolutely in the actual administration of the 
Hindu society. Some rational elements were introduced in later smritis, such as 
Narada and Brihaspati, but even in them the religious element did not entirely die 
out,*® Thus, as we shall see, caste discriminations could never be abolished in 
Hindu law even in later times. 

Manusmriti. — ^Wliile theoretically all the Smritis were of equal authority, for 
all of them were supposed to have been based on the pronouncements of the 
Vedas, almost by the universal consensus a superior position came to be accorded 
to Manusmriti. Attributed to the primeval Manu, the son of the Creator and 
progenitor of mankind, this Smriti is said to have been written during the declining 
age (somewhere between 200 B.C. and 200 A.D.) of Buddhism and Jainism, the 
two heretical religions which had originated as a protest against the orthodox 
Brahmanism and the superiority of the upper class.** Being the child of its age, 
Manusmriti suffers from political, social, and sacerdotal prejudices. Written dur- 
ing the time of Brahmin revivalism after the disintegration of the strong Buddhist 
empire of Asoka it is aggressive toward heretics and hostile against heretical Indian 
republics of its time.*® 
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10. Jolly, Ibidp. 33. 

11. SeeSinha, Sovereignty in Ancient Indian Polity pp. 276-79. 

12. Quoted by Sinha, ibid p. 281. 

13. Sarkar, Epochs in Hindu Legal History, pp. 23-'! ; Sen Gupta, Eiolution of Ancient IndiOn Law, 
pp. 336-37. 
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' 15. J.iyaswal, pp. 29-44. It must be said, however, tbat it was not for the first linie that the 
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Legal History pp. 103-04 ; Varadachariar, The “ Hindu Judicial System ” pp. 40-42 ; Sen The General 
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But despite Its strong bias m favor of Brahmins the Manusmnti contains 
sound juristic principles and a developed system of law The object of law (or 
Dharma) and its administration accordmg to Manu, is the maintenance of peace 
and order in the community A man honest by nature is rare, society is controlled 
by the administration of law or danda (punishment) Without that the 
stronger would roast the weaker like fish on a spit and all social embankments 
would collapse The Creator created the king for the protection of this world 
and he created danda (the power of punisUm«it) for the sake of the king Damti 
rules over all people it protects them all it is awake even when all others go to 
sleep If properly wielded, danda protects the State and helps in its advance 
ment but if a voluptuous mean and unjust king wields it and he behaves arbitra 
niy and is not true to his coronation oath which imposes the condition to follow 
the law strictly and to maintain it danda recoils on his head and destroys the 
kmg together with his relations The king is thus brought under the law the 
rule of law the sovereignty of law is preached with the greatest vigour. It is 
asserted that 

neither a father, nor a teacher, nor a friend, nor a mother, nor a wife 
nor a son nor a domestic pnest must be left unpunished by a king, if they 
do not keep within their duties *• 

Ibe king far from being above the law. had to be more severely punished 
if he deviated from his duty and it was laid down that ‘ where another common 
man would be fined one karsapana the king shall be fined one thousand ”” As 
a corollary to this view it was further laid down by Manu that justice was never 
to be administered by the king personally (hough the administration of justice 
was his foremost duty The king’s court was a sabha or assembly with the 
king chief justice and three five or seven puisne judges (assessors) or sjbhyas as 
Its members The sabhjas were (he real judges and the king was bound to 
follow their opinion which was declared by the chief justice The sabhjas or 
assessors appointed by the sovereign to associate with the chief justice in the deci 
Sion of cases were supposed to be not less than three nor more than seven an 
uneven number being required so that m case of disagreement, the opmion of the 
majority might prevail 

The obligation of impartial justice incumbent on the sovereign and the 
judges was earnestly inculcated by Manu in language both forcible and unambi 
guous It was the duty of the kmg himself to de id; causc^ according to justice 
for 

Justice being destroyed will destroy, being preserved wilt preserve, 
therefore, it must never be violated, lest being injured, it should destroy 
thyself ” 

The fault of an unjust decision. Manu declared was apportioned to the 
offender, the witnesses the judges and the king “ 

There are clear signs of the development and eiitension of the king’s justice 
Manu divided law under eighteen heads of litigation*^ which, however, show a 


le quoted in Yiane, UtiUny Dhamaiastr« pp 22 26 , Law, AstnU ef AmtetU Indutn 
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clear influence of earlier Dhamiasutras and Kautilya’s Arthasastra. Thus his 
whole law of contract was more or less drawn from Kautilya^^ and other parts of 
civil law were also based on the earlier works. 

It must be pointed out that the classification of the topics or subject-matters 
of litigation under eighteen heads, a course which was followed by all the later 
Smriti-writers, was only a matter of convenient arrangement and they did not 
embrace all the disputes that could be brought before the Courts.^* Thus a later 
writer, Narada, explained that by sub-division of these eighteen topics there 
might be 132 different topics and a hundred different branches.^® They did not 
have as rigid forms as the forms of action in ancient Roman Law or the writs of 
English common law. In fact quite early in its history in India, law reached a 
stage at which all forms of action were ignored and any complaint in violation of 
law could become a possible topic of litigation . ^ 

Law and Equity. — ^An important feature of early Hindu Law which must be 
noted is the presence in it of an undercurrent of sound coramonsense and justice 
wearing down the rigidity of the rules without any outside interference. Thus un- 
like the Roman legal system or English common law, whose hard crust could only 
be broken by the independent agency of equity, all courts in ancient and medieval 
India were required to administer the law of the texts tampered by commonsensc 
and reason. As a later writer, Brihaspati (300 A.D. — 500 A.D.) clearly laid 
down; 


A decision should not be given by merely relying on the text of the 
Sastra; when consideration of a matter is divorced from reason and common 
sense loss of dharma results. ‘-a 

Manu himself declared Vedas, Smriti, practices of holy men, and one’s own 
conscience (clearly a natural law concept of reason) to be the four-fold sources 
of law. In fact Dharma or law was said to be the product of divine reason and, 
though eternal and immutable, it excluded all idea of arbitrariness . ^-b The 
nearest approach to it in Western thought is found in the idea of the Law of 
Nature and its conformity to right reason. ^-c Judge Anantanarayanan rightly 
remarks in this connection: 

We can hardly hope to come across a framework of laws so 

suffused with natural law concepts, for the spirit of this jurisprudence is 
Dharma, and Dharma and natural law are fraternal entities of the same heir- 
ship. ’-d 

With all the lofty principles of law, however, Manu’s work was marked, as 
we have said earlier, with an aggressive orthodoxy. Law varied with the caste; 
it gave unreasonable privileges to the Brahmins which put them above criminal 
penalty in felony and made the Sudras’ position no better than slaves. Accord- 
ing to Professor Jayaswal the reasons for Manu’s harsh code of law toward 
Sudras lie in the political and social history of India. Manu’s chief aim was 
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Brahminical revivalism and the suppression of Buddhism and Sudra in his work 
signify a Buddhist This code he believes was never applied in practice and 
remained merely a controversy ’ rather than the law, on the subject of crimes* 
YajnavaJkya (100 A D — 300 AD) and Later Smritis. — Be that as it may 
law was thoroughly revised modified and developed by later Smriti writers 
Yajnavalkya the most illustrious and widely recognized author after Manu wrote 
a perfectly scientific book treating law as an independent subject in the fashion 
of a finished lawyer * The scientific attitude and freedom from prejudice— 
whether on the basis of sex or caste — enhanced the value of this work and it came 
to be accepted all through India Yajnavalkya overhauled and re arranged the 
whole legal and social system — especially cnminal law — rejecting the extrava 
gant claims of Brahmins for total immunity and raising the position of Sudrai 
He thus cured says Professor iayaswal the injury done to the society by the 
Oxle of Manu * 

In many ways however Yajnavalkya merely followed Manu but arranged 
his material in a more scientific manner Like Manu he declared that law was 
created m days of yore by God in the form of danda or punishment The king 
must apply danda to win heaven and fame otherwise he loses both In unmis 
takable terms he declared 

Surely neither the kings brother nor his son nor his father m law nor 
his uncle should be exempted from penalty for infringing their respective 
duties * 

The sanctity of Courts and impartiality of judges is jealously safe-guarded by 
Yajnavalkya Like Manu and Kautilya he provided a salutary rule to keep 
under check the irresponsible propensity of the judges Yajnavalkya made the 
jury liable in case of perversity through fear partiality or avarice • 

In civil law he made more scientific classifications In contracts for 
instance he introduced such technical terms as act of God ’ and act of State* 
While the breach of a valid contract was recognmed as an actionable wrong like 
an experienced lawyer Yajnavalkya declared that force fraud secrecy want of 
capacity (in women and minors) enmity intoxication lunacy distress fear and 
want of authority made contracts incapable of giving cause of action * 

Yajnavalkya s description of the royal court of justice agrees with that of 
Manu But he srtikes a new note by arranging the other courts in an order of 
descending importance as follows (I) olTicers appointed by the king (2) pugas or 
assemblies of inhabitants of the same village or town (3) srenis or merchants 
guilds (4) kulas or families 

Procedural Laws. — An important development was made by Yajnavalkya m 
regard to procedural law In earlier works little attention had been paid to pro 
c^ure Thus there was very scanty information about judicial prop^urc in the 
Dharmasutras Manu developed an extensive code of evidence but had little to 
say on other aspects With Yajnavalkya the law of procedure was very much 
developed and in Narada (100 A D 400 A D ) Bnhaspati (300 AD- 500 
A D ) and Katyayana (400 A D 600 A D ) it became complete There is 
little doubt as Varadachariar points out that 
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The advance must mainly have been the result of practical experience in 
the working,’ for some centuries at least, of an efficient system of judicature in 
a well-organized state.® 

But even in its_ developed form, it is important to note, procedural law never 
occupied a, predominant position over substantive law in the early Hindu legal 
system and it was never needlessly formalistic. The general view about the 
evolution of law therefore that, rules relating to procedure and forms of action 
were the most prominent in early law and that the rules of substantive law evolved 
only through the expansion of adjective law® does not hold good so far as Hindu 
Law is concerned. As Varadach'ariar observes; 

This view is the result of limiting their observation to the History of 
Roman Law and the English Common Law. This does not appear to have 
been the course of dev&lopment of the Hindu Law.^“ 

In tliis_ system substantive law attained greater perfection than adjective law 
which continued to remain “quite simple, quick and expedient in ancient Hindu 
society.” 

Moreover, unlike the Roman and English Common Law, ,whieh were 
extremely formalistic, procedure never hardened in India into inflexible rules. 
Reason here was never sacrificed for formalities and the need of equity Courts, 
which became essential both in Rome and England, never arose in India.” 

Rules of Procedure. — Without going into the details of different and elaborate 
rules of procedure in the later Smritis, it may be generally stated that plaint, 
answer, proof and decision were declared to be the four feet of litigation. The 
rules relating to initiation of proceedings were calculated to secure redress. or 
punishment in every case of deviation from Dharma but at the same time to avoid 
vexatious or needless litigation and unjust harassment.^® The king and officers 
were directed not to initiate proceedings nor to hush them up . In case of grave 
crimes and in certain exceptional cases, however, the action might be initial^ by 
the king or his officers. Cross-suits were not allowed but a suit once initiated 
could not be withdrawn without the permission of the Court. Detailed rules of 
pleadings — nature and contents of plaint and defence or reply — ^were laid down.” 

The purpose of a trial was frequently described as the ascertainment of the 
truth. With this purpose in view rules relating to evidence and proof were laid 
do.wn. Every possible precaution was taken, consistently with the conditions or 
the knowledge of that time, to secure the discovery of the truth.” Means of 
proof were said to be two-fold; human and divine. Documents, witnesses and 
possession were the human means of proof,” while ordeals of balance, water and 
others were supposed to be ‘divine’ means. Though different ordeals were 
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allowed to prove innocence or guilt of the accused, as a general rule ‘divme’ 
modes of proof were to be resorted to only in the absence of human means 

Judgment could be given after the evidence of both parties had been fully 
heard and was made in the form of a decree (jajapatra) which was given to the 
Victorious party The contents of such a decree were meticulously laid down. 
Once a decisioa had been given and the decree issued, the case could not be re- 
opened and the prmciple of res fudicata applied '• 

1 I^tcr Smritis — Narada, Brihaspati and Katjayana. — ^Hindu Law reached its 
pinnacle with Narada (100 AD- 400 AD) Bnhaspati (300 AD. - 500 
AD) and Katyayana (400 AD- 600 AD) AH these three jurists exhibit- 
ed an excellent analytical insight and the most perfect acumen of elaborating and 
explaining the junstic principles and philosophy.” They form m the words of 
l*rofessor Kane “a triumvirate in the realm of ancient Hindu Law In their 
works the whole law. substantive as well as procedural, is dealt with in a scientific 
and precise manner Hindu Law reached such a developed stage at their hands 
that It Could be favourably compared with any advanced system of ancient juris- 
prudence m any part of the world including Roman ** 

While following the general principles of law. such as the divine origin and 
supremacy of law sanctity of Courts impartiality of judges inviolability of con- 
tracts and so on, as laid down by their predecessors, these writers developed the 
details in regard to their application according to their own genius Thus 
Narada sulxlivided the eighteen titles of law. as describe in Manu, 
into 132 lilies and systematized YajnavaJkya's list of Courts by arrang 
ing them in the following ascending order kulas (families), srems (association of 
merchants) ganas (assemblies), the ‘authorize person’ and the king 
Criminal law was further revised and developied. though, as we have 
mentioned earlier, it was for Bnhaspati to make a clear distinction between crimes 
and torts As a general rule. Dr Sarkar tells us ’ the later the Smnti, (he more 
systematic is the law of aimes and the more exclusive is the treatment between 
Civil law and criminal law , 

Commentaries and Digests (Nibandhas), (700 A.D. - 1800 A.D ).^ — ^As centu- 
ries rolled, there came a lime when the productive period, so to say, of Hindu 
legal history was succeeded by a critical penod While it is impossible to say 
when the compilation of the metrical Smritis in the name of reputed saints and 
even of gods ceased, it must have been a long time before the commencement of 
the commentaries on the Smritis, the earliest of which is found tn the eighth cen- 
tury A D From then on the entire development of law was made through the 
numerous commentaries and digests compiled between 800 and 1800 AD** 
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With the passage of time and before the compilation of commentaries began, 
Sriiritis'had come to acquire a great sanctity. No longer claiming / divine 
authority for/ tliemselves the criticisms of commentators and digest-writers could 
not be of an avowedly aggressive character; they could not and did not disown 
the authority 6f the Dharmasastras, and their task consisted of interpreting them 
and r^onciling their pronouncements whenever any apparent conflict stared 
them in the face.-^ Despite these theoretical limitations, however, they modified 
the law of the Smritis to a great extent . Under the guise of exegesis they allowed 
themselves considerable freedom of legislative amendment. While interpreting 
the Srariti texts, all of which were supposed to constitute a single body of law. 
they discarded much of what had become obsolete with a simple statement that 
the old rules were no longer admissible in the present age of sins (kaliyuga). Pro- 
fessing to explain they not only explained away but also rebuilt. They modi- 
fied_ and supplemented the rules in the Smritis, in part by means of their own rea- 
soning and in part in the light of usages that had grown up. 

Most of these commentaries and digests, as we have noticed earlier, were 
composed by men of rank and influence, perhaps by kings and ministers them- 
selves, or atleast under their auspices and by their order . ^ In any case, the study 
and interpretation of sacred texts was confined to a distinct class of people- who 
carried great prestige on account of their learning and eminence and' whose 
opinions were respected by Courts. Some of these commentaries came to be so 
.well-recognized that they superseded the Smritis in a very large measure. Ihe two 
most important such commentaries are on Yajnavalkya Smriti by Vijnanesvara 
author of Mitakshara, and Jimuta-Vahana, author of the Dayabhaga; and India 
to this day is divided in allegiance between them. The number of commenta- 
tors and digest-writers is a legion. According to Professor Kane there are more 
than 4,500 works and more than 2,000 ■ authors.^ Each of the famous Smritis, 
such as Manu and Yajnavalkya, have been the subject of numerous commenta- 
ries at different times. ^ 

Though these commentaries and digests modified the law according to the 
changed circumstances, the fundamental principles they could not modify or 
change. They only accepted these basic principles and explained them in greater 
detail. They accepted the real source of law as Dharma or sacred law derived 
from the Dharmasastras, but modified it according to the customs prevailing from 
time to time. 

Hindu Law During the Muslim Period. — During the latter- part of this period, 
‘by the end of the ■12th century A.D., Muslims had established their empire in 
I^orthern India. By the 16th century the Islamic empire became dominant in 
-the greater part of India and Muslim law became the law of the land . But 
Hindu Law did^/iot die out. Against the aggressive attitude of the Muslim 
rulers, Hindus fought by developing a challenging superiority complex. Though 
suppressed politically, they did not let the rulers defile the sanctity of their 
homes and castes, social and religious observances. The Dharmasastras were 
given a higher sanctity. Castes divided and subdivided, but remained unmixed. 
Henceforth the main energy of the Hindus was directed to conserve rather than to 
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Govindaraja (1100 A.D.-I200 A.D.), Dharesvara (1000-1055 A.D.) and Kulluka (.about 1250 A.IX) ; 
on ‘Vainavalkya, those of Visvarupa (900 A.D.), Vijnanesvara (knosvn as Mitaksara) (1200 A.D.), 
and Sulapana (1375-1460 A.D.), Mitaksara in its tiw has been the subject ofses’eral commentaries. 
See Mayne, Treatise on Hindu Law, 42 (1938). 
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create The traditions became stnet and tastes were hardened Under the 
social order which had been developed through the ages most of the social activi- 
ties were in the hands of autonomous groups outside the spncrc of royal authority 
The villages, more or less self suffiaent economic and social units, continued to 
lead their own lives and local panchajafs contmued to dispense jifttice * 

Most of the Muslim kings, busy with political struggles and consohdation of 
their empires, had little time or opportunity to devote attention to the adminis- 
tration of justice For this reason and m order not to incite the Hindus, they 
left Hindu personal law undisturbed and uninterrupted and it continued to be 
applied and enforced by their own panchayats and caste Courts Furthermore, 
most of the rural areas, comprising a large bulk (about ninety pet cent ) of the 
population were ignored and no judiaal officers were appointed to administer 
justice in those areas Most quarrels therefore, did not come withm the cogni- 
zance of the royal Courts at all and continued to be decided by the panchayats 
according to their own traditions and customary law * Even in metropolitan 
areas, apart from criminal law, law of evidence and contracts, in other civil and 
religious matters Hmdus continued to be governed by the law of the Dharmasas- 
tras, and if ever a case came before the Stale Courts it was referred to Hindu 
scholars for decision • 

The study of Hindu Law. therefore, did not become extinct dunng the Muslim 
■period and uv the sixteenth century Dalapati. one of the ministers of the well- 
known Nizan Shah dynasty of Ahmadnagar. wrote an enormous digest of Hindu 
Law and Todarmulla Finance Mmister of the Mughal Emperor Akbar, compiled 
an encycloparfic work on Dharmasastra law * 

Apart from the application of Hindu Law to a vast majonty of people In 
Muslim kingdoms Dhamiasastras held supreme sway m the Hindu Maratha 
Empire, established by Shivaji m 1674 which continued to exist m varying forms 
until ISIS.* 

English Infloence,— Tliere were already two parallel systems of law m India 
A third system was introduced by the British where they came to acquire power 
from time to time m the eighteenth century However, it was decid^ quite early 
by the British by a Regulation of 1772, the substance of which regulates to this 
day, that in certain matters namely m “suits regarding inheritance, marriage and 
Caste and other religious usages anJ institution^ ’ Hindus and Mohamedans were 
to be governed by their own laws * In 1781, it was declared that where no speci- 
fic-directions were given the judges were to act “according to justice, equity and 
good conscience.”**’ which meant in fact “the rules of English law if found appli- 
cable to Indian society and arcumstances This made it possible for the pnn- 
aples of English Common and statute law to become through the deasionsof the 
Courts, the governing law of the country Dunn*; the latter part of the mneteenth 
century, prinaples of English law. with slight modifications ne^ed for Indian condi 
tions, were introduced into the expanding structure of Indian jurisprudence 
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through a system of codes dealing with important parts of substantive and 'proce- 
dural civih and criminal law. . 

But the British did not want to touch the personal laws of the Hindus and 
Muslims. To touch the personal laws,_they thought, would mean touching their 
religion, which was dangerous in the extreme, as the so-called Sepoy Mutiny of 
1857 had shown. Expressly recommending the non-codification of the personal 
laws of the Hindus and Muslims, the Second Law Commission, appointed to codify 
the Indian Law, stated: 

The Hindu Law and the Mahomedan Law derive their authority from 
Hindu and Mahomedan religion. It follows that as a British legislature 
cannot make Mahomedan or Hindu religion, so neither can it make Maho- 
medan or Hindu Law.’® ' 

Hindu and Muslim Laws, therefore, continued to be applied to the members 
of the two communities . ’®-a When the British Courts came to expound these 
personal laws, they followed the previous practice of leaving the determination of 
a point of law to the Hindu pundits or Muslim maulvis, as the case may be, who 
were attached to the Court. Subsequently, in 1864, when the body of case-law 
had been built up to an extent where ij: was possible to assume that the judges 
themselves had a sufficient knowledge of the gen'eral principles of the subject, and 
when a few of the more authoritative text-books had been translated into English, 
these law-officers were discarded and the Courts continued to administer personal 
laws all by themselves . “ This led to the interpretation and modification of per- 
sonal laws according to English notions of justice and equity. Whenever certain 
gaps were found in Hindu or Muslim Law, equity found its way in . English ideas 
and English remedies were wedded to Indian rules. Moreover, the common law 
was applied under the title of ‘justice, equity and good conscience,’ .which the 
Courts were authorized to apply in default of a rule in the personal laws . In some 
cases judges were found invoking ‘natural justice’ and even Roman Law, where 
it seemed more suitable than the English common law.’® 

Furthermore, though professedly the British were not in favour of modifying 
the personal law of the Hindus, as a matter of fact such modification did take 
place in some parts of Hindu Law. At the persistent insistence of the informed 
public opinion a few modifications were made in Hindu Law through legisla- 
tion’®, though the sum total of these changes was practically negligible. No radi- 
cal revision of the Hindu Law and society was made and Dharmasastras continued 
to be regarded as supreme and Hindus were guided by the centuries-old Dharma 
law in personal matters. 

Modern Period — ^Hindu Law Since Indian Independence. — ^Thus when the 
British left India in 1947, India inherited from them a well-tried system of law 


12. The following Acts were enacted which still govern the country' practically unaltered : 
Civil Procedure Code, 1859 ; Penal Code, I860 : Criminal Procedure Code, 1861 ; Succ^ion Act, 
1865 and 1925 (applicable to persons other than Hindus and Muslims) ; Contract Act, 1877 ; Nego- 
tiable Instruments Act, 1881 ; Trarufer of Property Act, 1882, as amended in 1929 ; Trusts Act, 1882. 
See Setalvad, The Commen Law in India, pp. 27 ff. 

13. Quoted in Sarkar, Epochs in Hindu Legal History, pp. 350-51. 

13a. Apart from Hindus and Mu-slims, other communities in India, such as Portuguese and 
Armenian Christians, Parsees, Sikhs, Jains, Buddhists and Jews were all governed by their own personal 
latvs. 

14. .See Derrett, Hindu Law: Past and Present, 15 (1958). 

15. Derrett fil'd pp. 18-19. 

16. Most important of such legislations -weie : the Caste Disabilities Removal Act, 1850 ; the 
■Hindu -Widotv Remarriage Act, 1856 ; Arya Marriage Act, 1937 ; Hindu IVills Act, 1870 ; Indian 
Succession Act, 1881 ; the Hindu Inheritance Removul of Disabilities Act, 1928 ; the Hindu Women’s 
Right to Property Act, 1937 ; the Child Marriage Restraint Act, 1927 ; the Hindu Gains of Learning 
Act, 1930, 
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drawn from English common and statute law and adjusted and modified accord 
ing to Indian conditions They also got from the British a wholesome system of 
administration of justice and a tradition of an independent, impartial and upright 
judiciary which had brought stability in the society On becoming her own 
master once again India not only maintained all that had been useful and to which 
its people had been accustomed but drew from other coim'ncs whatever it found 
beneficial for its purposes In 1950 it framed its Constitution and freely and un 
hesitatingly borrowed from different constitutions of the world their best features 
but modified them with a view to avoiding the faults that had been disclosed in 
their worbng as well as to adopting them to the existing conditions and needs of 
the country So as it has been well said, even ‘ if it is a ‘patchwork,’ it is a 
‘beautiful patchwork’ ’ Without going into the details of the Indian Constitu 
tion It may be pointed out that the basic elements of the rule of law are all 
enshrined in it It not only declares the fundamental nghts of the people such as 
the freedom of speech, of the press of the right to meet and to any religious faith 
the right to question the acts of the Government and its office, and even of the com 
petence of the Parliament, as well as the right to freedom from unlawful arrest 
and to equal protection of law, but guarantees their enforcement throi gh a fear 
less, independent and impartial judiciary having the power of judicial review 

The most important and noteworthy change has how'Cver, come in the Hmdu 
persifnal law In earlier limes as we have seen, despite strong belief in the 
‘divine’ nature and immutability of Hindu Law and extreme conservalivcness of 
Hindu society law was changed and modified from time to time, with changes in 
circumstances through several subtle means Different Smnlis and later com 
mentanes and digests, which record the law of their times are testimony to this 
evolutionary and progressive nature of Hindu Law This process of change was 
however, much slow^ down dunng the Muslim period because the Hindus were 
engaged at that time in a hfe-and death struggle to save their religion culture and 
society All of their energies were devoted to conservation of what they had from 
the past 11113 tendency was continued even dunng the Bntish penod and 
encouraged by the attitude adopted by the Bntish Government The policy of the 
British administration to interfere as Jiltle as possible with the customs of the 
population in matters of personal status, family law and succession however well 
intentioned acted as a brake on progress and retarded a natural line of advance 
ment and development of Hindu soacty ** Professing to respect the ‘ immemo 
nal laws and customs of the people. ’ the Bntish rulers helped m the continuation 
of some of the anachronistic institutions The centuries old rules of soaal 
organization which had become outmoded long long ago continual to have their 
full force in modem India in spite of the loud calls of the informed public opinion 
for a change The piecemeal reformatory legislations passed by the British Gov 
emment, English remedies provided by the doctnne of ‘ equity justice and good 
conscience” by the Bntish Indian Courts conflicting micrpretalions put on the 
Dharmasastra texts by different Courts an innumerable number of local cus 
toms and many other factors had all helped to create a pretty confusing picture 
of Jaw There was therefore a strong demand for an over all reform and codifi 
cation of Hindu Law 

In 1941 the Bntish Indian Government appointed a committee under the 
chairmanship of Sir B N Rau to study the question It was not without a tre 


17 Set Setalvad The Common Lao m Jmdia 45 Vinan Bose ‘ TTie Mipaton of Comsoon 
Law 76Licc Ojarlerlj Rectew, Cl H. (I960} 

18 Hisu, InlroAielwn to the Constilutm ^ InAa 23 (1969) 

19 This -waa part cularly true diuu^ the iiiiie*when the Courts relied on H ndu pundits for 
answers on questions of Hindu Law See LipHlem ‘ Ih» Jleeerfitum ef Ueeltm Low tn a Cetmlrr 

"’“f Econonv Bacigrtmi India,’ 6 Mwn Tetn Book of hiemalwnal AJfatrt 281 
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mendovs amount of courage and under heavy criticism of not only “traditiona- 
groups, but some of 'the well-meaning and intelligent lawyers, 
that the Rau Committee suggested the enactment of a Hindu Code. It was not 
however, so easy to touch the sacred religious law of more Than 87 per cent', of the 
people, unable to understand the benefits of a codified and simple enactment and 
unprepari^ to give up the ‘divine law’ propounded by their great sages * The 
National Government was, however, determined. The result was that the Hindu 
Code Bill^me to be divided in different parts and passed one by one in the form 

Marriage Act, '1955; Hindu -Succession Act. 
1956; Hindu Minonty and Guardianship Act. 1956; and Hindu Adoptions and 
Mamtenance Act, 1956. Despite strong protests of the orthodox and conserva- 
Uv^,=« m a revolutionary spirit, these enactments have struck down the oM o'ut- 
moded law and modified it and changed it according to the changed spirit of the 
time. For the first time in Indian history, Dbarmasasfra law has given way to 
a new. uniform, clear, and widely understandable legal system, though the present 
sj'stem has its roots in the past and derives its main principles from the age-old 
•dharma law.-^ “ 


Present Law — A Synthesis of Old and New. — All these changes in Indian 
law and Hindu personal law which today is similar to any other modern legal 
system have been made possible because of the open-mindedness of the Indian 
mind and its capability to change according to changed circumstances. He not 
only kept the best in his own traditions but accepted with open arms whatever 
he found useful in others, brought out a great synthesis and coloured it in his own 
colour. As the history of India amply proves, it has always shown a tolerance 
and hospitality for other cultures, even those forced upon her. The result of this 
spirit has been well summed up by Mr. Seymour Vesey-Fitzgerald -on Indian 
jurisprudence: 

The greatest contribution to posterity made by the Hindu tradition was 
the broad-mindedness, .sympathyr and the toleration of different view- 
points exhibited almost alone in India amongst the civilized communities of 
the earlier days. 

The modem Hindu lawyer, regarding his ancient law with patriotic 
pride, looks upon English law with necessary affection . He would not sepa- 
rate even if he could the two systems of which he is the living synthesis, and 
in adapting his inherited conceptions to the needs of today, he is merely doing 
openly and with modern tools what in another age and another fashion was 
done by the sages and commentators before him.=- 

But as it has been well remarked, it need not be assumed that India’s appetite 
for imported legal principles is exhausted. She will, of course, pick and choose 
from other systems whatever she feels good for her purposes. Dr. Jayaswal has 
well said; 

The constitutional progress made by the Hindus has probably not been 
equalled much less surpassed by any polity of antiquity. The great privi- 
lege of the Hindu at the same time is that he is not yet a fossil; he is still 
living with a determination which a great historian (Duncker) has charac- 
terized as a tenacity which bends but does not break. The Golden Age of 
his polity lies not in the past but in the future, 


20. See Nanda, " Marriage and Divorce in Indta: Coa^licUng /.aws, ’’ 55 JYorlfi-wesferr: Untversity 
Law Review, 632 {I960), and literature quoted therein. 

21. SVr generally Derrett, “ 7'A^ Codtficalion of Personal Law in India . Hindu Law, ” 5 Indian 
Tear Book of InlernaCionat Affairs, 189-211 (1957). 

22. Vescy-Fitzgerald, Encyclopeadta of Social Sciences 262 (1937); also quoted Harrop A, 
Freeman, “ Hindu Jurisprudence, ” 8 Indian Tear Book of Intematumal Affairs, 213 (1959). 

23. Freeman, ibid,, p. 213. 

24. Jayastval, Hindu Polity, 352 (1955). 
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Conclusion. — ^The above story meager and disjointed as it is would seem to 
show that all through the long history of India attempts were being made to esta 
blish a rule of law in that country The defects and defic encies sometimes sen 
ous are of course to be found But the reasbns for them he in the political 
social and religious history of the country which could not be separated from its 
legal system 

Despite these weaknesses however the antiquity and excellence of Hindu 
Law are beyond challenge The junsiic wntings of the Hindu lawyers reached 
a high stage of perfection at a very early date The Indian law is of course not 
the same as it was centuries ago No law can be such The fate of law is change 
— constant change w th change in society But the same lofty ideals and hgh 
principles can be found in those old law books as they are to be found in the pre 
sent law Professor Freeman of Cornell University has well summed up the 
position by saying that Hindu jurisprudence is not ideologically different from 
our own e., American Law) He further asserts that 

Modern law in all countries is a synthesis of old and new Western and 
Eastern that for adequate study we div de law into subjects some of which 
are deeply rooted in old traditions and culture and some of which are related 
to but largely replace these traditions that in many areas no one can 

tell from what law a given quota! on com« I venture to say that there is 
no Eastern or Western philosophy and no Eastern or Western law 
because the old gives place to the oew and the new is ever changing ** 

Superficial observers may still say the East is the East and the West is the 
West but deeper insight shows chat it is the same universal reason which unfolds 
Itself amidst the diversity of legal conceptions rules and institutions ’ 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

^ Gajendragadkar, Chief Justice, K.N. Wanchoo, 

M. Hidayatullah J.C. Shah and S.M. Sikri, JJ. 

Gulab Bai and another . . Appellants* 

V. 

Puniya , ^ Respondent. 

. Guardians and IPards Act {VIII of 1890), sections 25, 47 and 48 — Petition under section 25 — Order 
thereon appealable under section 47 — Appellate order, finality of — Rajasthan Ordinance {XV of 1949), 
clause 18. 

Against the order of a single Judge of the Rajasthan High Court reversing in appeal the order 
of the trial Court and directing the return of the custody of a minor girl to her natural guardian, the 
appellant herein preferred an appeal under clause 18 of the Rajasthan High Court Ordinance 
(XV of 1949) which tvas dismissed as incompetent because of the provisions of sections 47 and 48 
of the Act (VIH of 1890). Aggrieved by that prder, the appellant preferred the instant appeal to 
the Supreme Court by Special Leave. 

Held, the High Court was in error in concluding that the appeal before a Division Bench 
under clause 18 (I) of the Ordinance was incompetent. Since it is the common ground that the 
judgment of the single Judge docs not fall within the category of the exceptions provided by 
clause 18 (1) of the Ordinance iXV of 1949) the appeal preferred before the Division Bench 
against that order cannot be held incompetent under that clause if it is not otheimse incompe- 
tent. 

Section 47, clause (c) provides that an appeal shall lie to the High Court from an order made by 
a Court under section 25 (f.c.) making or refusing to make an order for the return of a ward to the 
custody of his guardian. When that appeal, under the Rules of the Rajasthan High Coiut, was 
heard by a single Judge, his decision became appealable to a Division Bench of that High Court 
under clause 18 (1) of the Ordinance. 

The construction of section 48, therefore, is that it attaches finality to the orders passed by 
the trial Court subject to the provisions of section 47 ofthc Act and section 115 of the Civil Procedure 
Code, \\9iat is made final by section 48 is an order made by the trial Court under one or the other 
provision of the Act. But the finality so prescribed is subject to section 47 of the Act and old 
section 622 (now section 115) oftheCodeof Civil Procedure. The saving clause unambiguously 
means that the order of the trial Court shall be final except in cases where an appeal is taken under 
section 47 or the order is challenged in revision imder section 115, Civil Procedure Code. Tlie 
orders in appeal or revision are outside the purview of finality of the orders passed under the Act 
because they would be final by themselves subject of course to any appeal provided by law or by 
any constitutional provision as in Article 136. 

Appeal by Special Leave from the Order, dated the 4th February, 1964, of the 
Rajasthan High Court in Division Bench Civil Special Appeal No. 2 of 1963. 

O.P. Varma, Advocate, for Appellants. 

Mohan Behari Lai, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Gajendragadkar, C.J . — ^This appeal by Special Leave arises from an application 
made by the respondent Puniya in the Court of the Senior Civil Judge at Jhalawar 
under section 25 of the Guardians and Wards Act, 1890 (VIII of 1890) (herein- 
after called ‘the Act’), for the custody of his daughter Mt. Chitra. _ To this 
application, the respondent had impleaded the two appellants, Gulab Bai and her 
husband Onkar Lai. The respondent is a Kumhar by caste, whereas the appel- 


♦G.A. No. 729 of 1964. 

s. c. J. — ^35 


7th October, 1965. 
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lants are Jat The respondent’s case was that the minor Chitra who was about 
II years of age at the date of the application had been living with the appellants 
for the last 4 or 5 years with his consent Whilst the minor girl was living with 
the appellants, she used to come to spend some time with the respondent and his 
wife, but for some time past, the appellants did not allow Chitra to visit her parents 
That IS why the respondent thought it necessary to move the Court for an order 
under section 25 of the Act 


The claim thus made by the respondent was disputed by the appellants They 
alleged that the respondent and his wife had lost some children in their infancy | 
and so, they decided to leave the minor in the custody of the appellants m the 
hope that their custody would save the child Accordingly, the minor was 
entrusted to the appellants a few hours after her birth and in fact, she was gnen 
away by the rcipondent and his wife to the appellants to be looked after as if 
she was their adopted child During all these years, the appellants have looked 
after the minor as their own child, teive taken food care of her, and have looked 
after her education The appellants and the respondent and his wife are neigh 
hours, and the appellants denied the allegation made by the respondent that they 
ever obstructed the minor from visiting her parents According to the appellants 
recently an unfortunate incident had taken place between appellant No I and 
the wife of the respondeat and that was the real cause of the present application 
They plcadedthatasarcsultoftheuglyincidentthat took place between the two 
ladies, the minor was frightened and appeared to be disinclined to visit her 
parents any longer 

On these pleadings, the parties led evidence to support their respective 
contentions The learned trial Judge held that the child had been entrusted to 
the appellants soon after she was boro, and that she was looked after by the 
appellants as if she was their daughter He felt satisfied that in case the child 
was removed from the homely atmosphere which she enjoyed in the house of the 
appellants, that would definitely be detrimental to her welfare and would also 
affect her health, because she had come to look upon the appellants as her 
parents The learned trial Judge examined the child lo order to ascertain her 
own wishes, because he thought that she had attained the age of discretion and 
could express her wishes intelligently He was convinced that the child definitely 
prefened to stay with the appellants Having come to the conclusion that it 
would be inconsistent with the interests of the child to allow the application made 
by the respondeat, the learned Judge ordered that appellant No 2 should be 
appointed the guardian of the person of the minor under sections 7 and 8 of 
the Act He directed that the said guardian shall give an undertaking to the 
Couit not to remove the child from the territorial jurisdiction of the Court and 
notto marry her without the permission oftheCourt- A direction was also issued 
that the child shall not, of course, be married outside her caste without the 
consent of her parents even if she so desires 


Against this order, the respondent preferred an appeal before the Rajasthan 
High Court This appeal was heard by a learned single Judge of the said High 
Court who reversed the decision of the tnal Judge He came to the conclusion 
that it would be in the interests of the minor to deliver her to the custody of 
the respondent and his wife He held that under section 6 (a) of the Hindu 
Minority and Guardianship Act, 1956, the respondent was entitled to be the 
guardian of his daughter in the absence of any allegation or proof that he was 
m any way unsuitable to be such a guardian The learned single Judge also 
took into account the fact that the appellants and the respondent belonged to 
different castes, and he held that since the minor was then about 12 years of age 
It was in her interest that she went back to be looked after by her own oarents’ 
On this view, the learned single Judge set aside the order passed by the Jearned 
triaUudge by which appellant No 2 was appointed the guardian of the minor 
anddirecled him to dehvtt the minor to the enstody of the Tbl 
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order passed by the learned Judge further provided that if the appellants did not 
deliver the minor Chitra to her parents on the expiry of three months, the respon- 
dent shall apply for execution cf the order and that it would be executed as a 
decree under section 25 (2) of the Act by issue of a warrant under section 100 of 
the Code of Criminal Procedure. 

Against this decision, the appellants preferred an appeal under clause 18 of 
the Rajasthan High Court Ordinance, 1949 (XV of 1949) (hereafter called ‘the 
Ordinance’). This appeal was dismissed by a Division Bench of the High Court 
on the ground that the appeal was incompetent having regard to the provisions of 
sections 47 and 48 of the Act. The appellants then moved the High Court for 
certificate to prefer an appeal to this Court, but the said application was dis- 
missed. That is how the appellants applied for and obtained Special Leave 
from this Court, and it is with the said leave that this appeal has come before us. 

The short question of law which arises for our decision is whether the 
High Court was right in holding that the appeal under clause 18 (l)of the 
Ordinance was incompetent, and that raises the question about the construction 
of sections 47 and 48 of the Act. 

Before dealing with this point, two relevant facts ought to be mentioned. 
The Act was extended to Rajasthan by the Part B States (Laws) Act, 1951 
(III of 1951) on the 23rd February, 1951, but before the Act was thus 
extended to Rajasthan, the Ordinance had already been promulgated. 
Clause 18(1) of the Ordinance provides, rn/er alia, that an appeal shall lie to 
the High Court from the judgment of one Judge of the High Court; it excepts 
from the purview of this provision certain other judgments with which we are not 
concerned. It is common ground that the judgment pronounced by the learned 
single Judge of the High Court on the appeal preferred by the respondent before 
the High Court, does not fall within the category of the exceptions provided by 
clause 18 (I) of the Ordinance; so that if the question about the competence of 
the appeal preferred by the appellants before the Division Bench of the High 
Court had fallen to be considered solely by reference to clause 18 (1), the answer 
to the point raised by the appellants before us would have to be given in their 
favour. The High Court has, however, held that the result of reading sections 47 
and 48 together is to make the present appeal under clause 18 (1) of the Ordinance 
incompetent. The question which arises before us is: is this view of the High 
Court right ? 

Section 47 of the Act provides that an appeal shall lie to the High Court 
from an order made by a Court under sections specified in clauses (a) to (j) 
thereof. Clause (c) of the said section refers to an appeal against an order made 
under section 25, making or refusing to make an order for the return of a ward 
to the custody of his guardian. It is thus clear that the order passed by the 
learned trial Judge in the present proceedings was an order under section 25 of 
the Act, and as such, is appealable under section 47; and when as a result of the 
Rules framed by the Rajasthan High Court the present appeal was placed before a 
learned single Judge of the said High Court for hearing and was decided by him, 
his decision became appealable to a Division Bench of the said High Court under 
clause 18 (1) of the Ordinance. Thus far, there is no difficulty or doubt. 

But the High Court has held that section 48 of the Act, in substance,, 
amounts to a prohibition against an appeal to a Division Bench under 
clause 18 (1) of the Ordinance; and that makes it necessary to examine the 
provisions of section 48 carefully. Section 48 reads thus: — 

"Save as provided by the last foregoing section and by section 622 of the Code of Civil 
Procedure, an order made under this Act shall be final and shall not be liable to be contested by suit 
'or otherwise," 
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It IS clear that what is made final by section 48 is an order made under this 
Act, and the context shows that itis an order made by the trial Court under one 
or the other provision of the Act This position is made perfectly clear if the 
first pari of section 4S is examin^J The fiaalty prescribed for the order mde 
under this Act is subject to the provisions of section 47 and section 622 of the 
earlier Code which corresponds to section 115 of the present Code In other 
words, the saving clause unambiguomly means that an order passed by the trial 
Court shall be final, except in cases where an appeal is taken against the said 
order under section 47 of the Act, or the propriety, validit>, or legality of the 
said order is challenged by a revision application preferred under section 115 of 
the Code It is, therefore, essential to bear in mind that the scope and purpose 
of section 48 is to make the orders passed by the trial Court under the relevant 
provisions of the Act final, subject to the result of the appeals which maybe 
preferred against them, or subject to the revision applications which may be filed 
against them In other words, an order passed on appeal under section 47 
of the Act, or an order passed m revision under section 115 of the Code, arc 
strictly spsakiae, outside the purview of the finality prescribed for the orders 
passed under the Act, plainly because they would be final by themselves without 
any such provisions subject, of course, to any appeal provided by law, or by a 
constitutional provision, as for instance. Article 136 The construction of 
sccion 48, therefore, is that il attaches fimlity to the orders passed by the trial 
Court subject to the provisions prescribed by section 47 of the Act, and 
section 1 15 of the Code Thai is one aspect of the matter which is material. 


The other aspect of the matter which is equally material is that the provi- 
sions of section 47 are expressly saved by section 48, and that means that 
section 47 will work out in an ordinary way without any restriction imposed by 
section 43 In considering the question as to whether a judgment pronounced 
by a single Judge m an appeal preferred before the High Court against one or 
the other of (he orders which are made appealable by section 47 will be subject 
to an appeal under clause 18 (I) of the Ordinance section 48 will have no 
restnctive impact. The competence of an appeal before the Division Bench will 
have to be judged by the provisions of clause 18 itself Section 48 saves (he 
provisions of section 47, and as we have already indicated, considered by them- 
sdvrs the provisions of section 47 vadoabted}y do sot create any bar agamt ibe 
competence of an appeal under clause 18 (I) of the Ordinance where the appeal 
permitted by section 47 is heard by a learnw single Judge of the High Court 
Therefore, we are satisfied that the High Court was in error m coming to the 
conclusion that an appeal before a Division Bench of the said High Court under 
clause 18 (I) of the Ordinance was incompetent 


It IS true that m upholding the respondent’s pica that the appeal preferred 
by the appellants under clause 18 (1) of the Ordinance was incompetent, the 
High Court has no doubt purported to rely upon and apply its earlier decision 
in the case of Temple of Shri Bankteshaar Balajt through Rampal v The Collector, 
Ajmer^ The said decision, however, was concerned with the effect of the 
provisions prK'-nbed by section f6 (3) of the Ajmer Abolition of Intermediaries 
and Land Reforms Act (III of 1955) in relation to clause 18 of the Ordinance 
and since we are not called upon to consider (he correctness of the conclusion 
^ched in that behalf, it is unnecessary for us to examine whether the High 
Court was right m holding that the provisions of the said section 66 (3) created a 
bar against the competence of the appeal under clause 18 (1) of the Ordinance 
All that we are concerned to deal with in the present appeal is the effect of 
section 48 of the Art, and m our opinion, the High Court was in error in holding 
that section 48 excluded the application of clause 18 (I) of the Ordinance to the 
decision of the learned single Judge m the present proceedings 


(196^ 1 ILR 14 Raj 1 
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In this connection, we may incidentally refer to the decision of this Court in 
Union of India v. Mohindra Supply Company^. In that case this Court has held 
that an appeal against the appellate order of the single Judge was barred under 
section 39 (2) of the Indian Arbitration Act, 1940, because the expression 
‘‘ Second Appeal ” in section 39 (2) means a further appeal from an order passed 
in appeal under section 39 (1) and not an appeal under section 100 of the Code, 
and as such, the said expression “ Second Appeal ” includes an appeal under the 
Letters Patent. In substance, the effect of the decision of this Court in the case 
of Mohindra Supply Company^ is that by enacting section 39 (2) the 
Arbitration Act has prohibited an appeal under the Letters Patent against' an 
order passed under section 39 (1). This decision again turned upon the specific 
words used in section 39 (1) and (2) of the Arbitration Act and is not of any 
assistance in interpreting the provisions of section 48 of the Act with which we 
arc concerned in the present proceedings. 

The question as to whether an appeal permitted by the relevant clause of the 
Letters Patent of a High Court can be taken away by implication, had been 
considered in relation to the provisions of section 588 of the Codes of Civil 
Procedure of 1877 and 1882. The first part of the said section had provided 
for an appeal from the orders specified by clauses (1) to (29) thereof, and the 
latter part of the said section had laid down that the orders passed in appeals 
under this section shall be final. Before the enactment of the present Code, 
High Courts in India had occasion to consider whether the provision as to the 
finality of the appellate orders prescribed by section 588 precluded an appeal 
under the relevant clauses of the Letters Patent of different High Courts. There 
was a conflict of decisions on this point. When the matter was raised before the 
Privy Council in Hurrish Clnmder Chowdhury v. Kali Simdari Debia, * the Privy 
Council thus tersely expressed its conclusions: 

“ It only remains to observe that their Lordships do not think that section 588 of Act X of 
1877, which has the effect of restricting certain appeals, applies to such a case as this, where the 
appeal is from Kine of the Judges of the Court to the Full Court.” 

Basing themselves on these observations, the High Courts of Calcutta, 
Madras and Bombay had held that section 588 did not take away the right of 
appeal given by clause 15 of the Letters Patent, vide Toolsee Money Dassee and 
others v. Sudevi Dassee and others^, Sabhapathi Chetti and others v. Narayana- 
sami ChettD, and The Secretary of State for India in Council v. Jehamir Maneckji 
Cursetji^ respectively. On the other hand, the Allahabad High Court took a 
different view, vide Banno Bibi and others v. Mehdi Hussain and others^ and 
Muhammad Naim-td-lah Khan v. Ishan-Ullah Khan’’. Ultimately, when the 
present Code was enacted, section 104 took the place of section 588 of the 
earlier Code. Section 104 (1) provides that an appeal shall lie from the following 
orders, and save as otherwise expressly provided in the body of this Code or by 
any law for the time being in force, from no other orders. It will be noticed 
that the saving clause which refers to the provisions of the Code, or to the 
provisions of any law for the time being in force, gives effect to the view taken by 
the Calcutta, Madras and Bombay High Courts. In fact, later, the Allahabad 
High Court itself has accepted the same view in L. Ram Sarup v. Mt. Kaniz 
Ummehani^. 

We have referred to these decisions to emphasise the fact that even where 
the relevant provision of section 588 of the earlier Code made certain appellate 
orders final, the consensus of judicial opinion was that the said provision did not 


1. (1962) 2 S.C.J. 179; (1962) 2 M.L.J. (S.C.) 
63: (1962) 2 An. W.R. (S.G.) 63: (1962) 3 
S.G.R. 497: A.I.R. 1962 S.G. 256. 

2. (1882) L.R. 10 I.A. 4 at 17. 

3. (1899) I.L.R. 26 Gal. 361. 


4 (1902) 1 1M.L.J. 346; I.L.R. 25 Mad. 

555. 

5 ! (1902) 4 Bom. LR. 342. 

6 (1889) I.L.R. 11 All. 375. 

7. (1892) I.L.R. 14 AIL 226 (F.B.). 

8. A.I.R, 1937 AIL 165. 
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preclude an appeal being filed under the rdevanl clause of the Letters Patent of 
the High Court In the present case, as we have already indicated, section 48 m 
terms saves the provisions of section 47 of the Act as well as those of section 115 
of the Code, and that gives full scope to an appeal under clause 18 of the 
Ordinance which would be competent when we deal with the question about 
appeals under section 47 of the Act considered by itself 

The result is, the appeal is allowed, the order passed by the Division Bench 
of the High Court dismissing the appeal preferred by the appellants under 
clause 18 (1) of the Ordinance on the ground that it is incompetent, is set aside, 
and the said appeal is remitted to the High Court for disposal m accordance 
with law In view of the unusual circumstances of this case we direct that 
parties should bear their own costs incurred so far 

KGS Or^r of Division Bench set aside, Appeal remitted 
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Under the auspices of the Slock Development Comnultre Chinutapudi a ‘ Pnmary 
Healib Centre was uuu^unted at Dhamaj gudetn village on 7th Novemb^, 1958, but the 
eonditionsprecedent not bang fulRlIcd It could not be a permanent locauon With iheconeunenee, 
of the Villagers of Dhamajigudem the villagen of Lingapalno through K V Kruhna Rao 
complied with the conditiofii for location of the Centre iLercai on 17thjuly 1959 Thereafter 
the appellant representing Dharnujigxidem vill^ers onSlstJul) !9o9 also complied with the 
requisites for locating the Centre in this village The Block Development CoTflmillee, aft« 
reviewing the previous history raolved to locale the Centre at Lingapalem and communicated the 
same to the Covemment which approved of the sam All this was dorc on the adminutialive 

The Panchayat Sainiihis and Zilla Fanshads Act came into force in September, 1959, 
seitmg up of the Mealifa Centre fell wiihm the powers and functions of Cbintabpudi Panchayat 
Sarmihi under section IB of the Act read with the Schedule tl ereto ard the matter was directed by 
the Government to be taken up by the Samiihi The Sainiihi resolved at its meeting held on 
28ih May 19G0 that the Health Centre be located at Dharmaj gudem and communicated the 
same to the Government The Govennentapproved theproposal of the Samithi on 6tb July I960 
On 23rd January 1961 Rules were framed under section €9 of the Act 

A representation was made to the Gtnerrment that the meeiirg of il e Panchayat Sanuihi 
held on 28ih May 1960, was irregular for want of proper notice but the Government decided not 
to act under section 72 Thereafierata Special Meting of the Saimthi hcldon 12fhMay 1961 
the^mithi cancelled all the resolutions passed at the prior meeting At a subsecuent meeting held 
on29ihMay 1961 iheSamiihiresolvedloloeatethcHealth Centre at Lingapalemand eommunica 
led the resolution to the Government 

TheCovemmentmadeanorder on 7ih March 1962 hold ng there was no vahd reason f<w 
sWung the Centre from Dbarmaj gudtm to Lingapalem and directing the Block Developtnenl 
Onicer to take action accord ngly This order was made on the basis that tie location orce made 
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permanent cannot be set aside later except by a uvo-tliirds majority; the Government later 
discovering that Dharmajigudem was only a temporary location reviewed its order of 1962 and 
passed a later order on i8th April, 1963, sanctioning the permanent location at Lir.gapalem. 

The appellant, a representative of Dharmajigudem village filed a petition under Article 226 
of the Constitution for quashing the later order of 1963 ; it was heard by a single Judge who 
dismissed it. On appeal the High Court confirmed the dismissal. Hence the appeal to the 
Supreme Court. 

The points arising for decision are : (i) whether the appellant had a personal right to maintain 
the writ petition ; (ii) whether the orders of the Government, dated 7th March, 1962. was made 
under section 62 and valid ; (iii) whether the order, dated 18th April, 1963, was void as the order 
under section 62 could not be reviewed under section 72 and it is also othertvise not legal. 

Held, The petition under Article 226 is maintainable. A personal right need not be a proprie- 
tary right ; it can also relate to the interest of a trustee. The appellant is the reprsentative of a 
committee tvhich was in law the trustees of the amount collected for a public purpose the Health 
Centre to be established. He was certainly prejudiced by the order of 1963. 

Section 62 (1) of the Act empowers tlie Government, by order in writing, to cancel any resolu- 
tion passed by a Panehayat Samithi, if that resolution is passed in excess or abuse of its powers 
under the Act etc. ; but before taking action under the sub-section it should give notice to the 
Samithi concerned. The order of 1962 rvas therefore passed under this provision. No notice was 
given to the Samithi before taking action ; the order is not therefore, one legally passed. 

Section 72 (1) confers a general power on the Government and on its terms if there were no 
other provision it can cancel a resolution of the Panehayat Samithi under this provision. Even then 
notice has to be given to any party who might be prejudicially affected thereby ; the proviso requires 
such notice. 

Sub-section (3) of section 72 enables the Government to review its own order, suo ntolu or on 
application made to it if the order was passed under a mistake of fact or law, etc. Notice as provided 
for in the proviso to sub-section (1) is necessary for such a review. Othertvise the order on review 
is not legal and valid. Further this power to retdew its otvn order can be exercised only in respect 
of orders made under sub-section (1). It cannot be exercised in respect of orders under 
section 62. 

Therefore the order of the year 1963 is bad for two reasons, (i) it was passed svithout notice to 
the petitioner (appellant) who is affected prejudicially, (ii) it was in review of an order passed 
under section 62 of the Act. 

The argument that the order of 1962 was not^one passed under section 62 but one passed in 
the exercise of powers under the Rules which vests the power of deciding the location of the Centre 
in the Government in case of dispute cannot be accepted. Section 18 confers the powers on the 
Samithi and not on the Government ; and the power, if conferred by the Rules, is inconsistent with 
the provisions of the Act and so the P.ules are bad. 

If the order of 1963 is bad, it is bad in fact, and the High Court quashed that orderit would 
have restored an illegal order, that of 7th March, 1962. The High Court has, therefore, rightly 
refused to exercise its extraordinary discretionary power in the circumstances of the case. 

Appeal by Special Leave from the Judgment and Order, dated the 7th Sep- 
tember, 1964. of the Andhra Pradesh High Court in Writ Appeal No. 8 of 1964. 

S. T. Desai, Senior Advocate, (i\7. V. Suryamrayana Murthy, R. Tluagarajan 
and K. Jayaram, Advocates, with him), for Appellant. 

P. Ram Reddy and A. V. Rangam, Advocates, for Respondent No. 1. 

S. V. Giipie, Solicitor-General of India (A. V. V. Nair, Advocate, with 
him), for Respondent No. 4. 

The Judgment of the Court was delivered by 

Subba Rao, /.—This is an appeal by Special Leave against the judgment of 
a Division Bench of the Andhra Pradesh High Court in a Letters Patent Appeal 
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confJriDJDg Ibat of a single Judge of that Court dismissing a petition filed by the 
appellant under Article 226 of the Constitution for issuing a writ of certiorari 
quashing the brder of the Government of Andhra Pradesh, dated 18th April, 
1963, under section 72 of the Andhra Pradesh Pancbayat Samithis and Zilla 
Panshads Act, 1959 (XXXV of 19S9) hereinafter called the Act 

At the outset it will be convenient to survey the facts leading up to this 
appeal in their chronological order. For the promotion of rural welfare, the 
Government of Andhra Pradesh initiated Community Development Programme m 
the said State Pursuant to that programme, each district in the State was 
divided into Blocks, called Community Development Blocks Chintalapudi Taluk 
in the West Godavari District was one of such Blocks A Block Planning and 
Development Commi tee was appointed for each Block and a District Planning 
and Development Committee for each distnct All this was done by the Govern- 
ment by issuing administrative directions, indeed the said Committees were only 
advisory bodies and (he ultimate power verted in the Government One of the 
activities of the said Committees was to constitute Primary Health Centres 
in each district On 22nd March 1957, the Government of Andhra Pradesh 
issued a notification laying down broad principles for guidance m the selection 
of places for the location of Primary Health Centres One of the said principles 
relevant to the present enquiry may be noticed at this stage and that is, the 
village selected for locating such Centre was expected to give 2 acres of site free 
and 50 per cent cash contribution which would not be less than Ra 10,000 On 
April 8, 1958, the Block Planning and Development Committee, Chintalapudi, 
resolved unanimously, modifying its eariier resolation, to have the Primary Health 
Centre at Dharmajigudem village as (here were High Schools and education 
facilities there On 7ih November 1958, the Collector of the Distnct formally 
inaugurated the Primary Health Centre at Dharmajigudem On lltb July, 1959, 
the said Committee passed two resolutions, among others Under resolution 3 
It recorded with appreoation the donation of 50 cents of land by Achyutha- 
ramaiah, the Block Committee Member, towards site for the Pnmary Health 
Centre to be located at Dharmajigudem and appealed to the members of the 
Block Committee to see to the remittance of the cash contribution of Rs 10,000 
immediately Presumably because that somfihiTig happened at the meeting 
immediately after the said resolution was passed indicating that there v> ould be no 
response in that direction, another resolution was passed by the said Committee 
recording that as the villagers of Dharmajigudem had failed to pay the said 
contribution for the last 8 months the primary Health Centre located in that 
place be shifted to and established permanently at any other suitable village 
where land and cash contributions were forthcoming. On 13lh July, J959, r e , two 
days after the aforesaid resolution, the Block Development Officer wrote a letter 
to the appellant, who was the President of the Village Panchayat, informing him 
that be had not taken any steps for the realization of the contribution so far 
and that if the required contribution was not realized before the end of the 
month steps would be taken to shift the Primary Health Centre to some other 
place It may be noticed at ths stage that the Block Development Officer, who 
had to implement the resolution of the Committee, had outstepped his powers m 
wnting a letter in deroganon of (he terms of the resolution of the Committee 
dated 1 1th July, 1959 On 16th July, 1959 the appellant and others of Dbarmaji- 
gudem informed the Block Development Officer that it was not possible for them 
to collect the amount and that there was no objection to the shifting of (he 
Centre from their village to any other place On lllh July, 1959, the Block 
Development Officer wrote to the people of Dharmajigudem that as they were 
unable to pay the said amount the said Centre would be shifted to Lmgapalem 
On 27th July, 1959, the 4th respondent, Rangarao, representing Lmgapalem village, 
deposited Rs 10,000 with the Block Development Committee and also donated 
two acres of land for the purpose of locating the said Centre m the said village On 
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31st July, 1959, on behalf of Dharmajigudem, Veokateswara Rao, the appellant, 
deposited the sum of Rs. 10,000 in the Sub-Treasury and K. V. Krishna Rao 
donated 2 acres of land and delivered possession of the same to the Block Deve- 
lopment Officer. On 14th August, 1959, the said Committee, after reveiwingthe 
previous history of the location of the Primary Health Centre and after noticing 
that both the villages deposited the amonnt— one on 27th July, 1959 and the other 
on 31st July, 1959 — and after considering the competing claims, resolved unani- 
mously to have the Prima^ Health Centre located permanently at Lipgapalem 
and to request the authorities concerned to shift it from Dharmajigudem to 
pngapalem at an early date. One important fact to be noticed in this resolution 
is that it was recorded therein that the representatives of Dharmajigudem assured 
the representatives of Lingapalem that they not only gave up their efforts to have 
the Primary Health Centre at Dharmajigudem but also unanimously agreed to 
have it located at Lingapalem. It was further recorded therein that the villa- 
gers of Lingapalem paid up the entire contribution enthusiastically and that too 
after obtaining the concurrence of the villagers of Dharmajigudem and also on ‘ 
an assurance that the latter fave up the idea of having the Primary Helth Centre 
at Dharmajigudem. It would, therefore, be not'lced that this resolution for 
locating the Primary Health Centre at Lingapalem was passed after the represen- 
tives of the two villages settled their disputes. On September 18, 1959, the Act 
came into force and under sections thereof aPanchayat Samithi was constituted 
for Chintalapudi. On 7th January, 1960, the Government informed the Collector of 
West Godavari District that the question of shifting the Primary Health Centre 
from Dharmajigudem to Lingapalem should beleftto the decision of thePancha- • 
yat Samithi constituted under the Act. The President of the Panchayat Samithi, 
Chintalapudi Block, was requested to place the resolution, dated 14th August, 

1959, of the Block Planning and Development Committee before the Panchayat 
Samithi for reconsideration and submit a report to the Government through the 
Chairman, Zilla Parishad, West Godavari, It may be noticed that after the 
passing of the Act, what was being done administratively was sought to be 
placed on a statutory basis On 28th May, I960, the Chintalapudi Panchayat 
Samithi held its meeting and resolved that the Primary Health Centre should be 
permanently located at Dharmajigudem; and the said resolution was communi- 
cated to the Government. On 6th July, 1960, the Government approved the 
proposal of the Chintalapudi Panchayat Samithi to locate the Primary Health 
Centre permanently at Dharmajigudem. On 23rd January, 1961, the Rules framed - 
by the Government in exercise of the powers conferred on it under section 69 of 
the Act came into force. On 22nd February, 1961, on a representation made to 
the Government that the meeting of the Panchayat Samithi held on 28th May, 

1 960, was irregular on the ground of inadequate notice, the Government decided 
not to interfere with those proceedings under section 72 of the Act. On 12th May, 

1961, the Panchayat Samithi at a special meeting, on the ground that the meeting 
held on 28th May, 1960, was not held in accordance with rule 4 (1) of the Rules 
for the conduct of business, in exercise of the power given to it under role 15 
thereof, cancelled all the resolutions passed by the meeting of the Samithi on 
28th May, 1960. On 29th May, 1961, the Samithi passed another resolution 
adopting all the resolutions which it cancelled on 12th May, 1961, except the 
resolution to locate the Primary Health Centre at Dharmajigudem. In regard to 
the location of the said Centre it resolved to locate it at Lingapalem. On 
7th March, 1962, the Government made an order holding that there was no valid 
reason for shifting the Primary Health Centre from Dharmajigudem to Lingapalem 
and directing the Block Development Officer to take action accordingly. The 
main reason given for that order was that the Primary Health Centre was already 
functioning at Dharmajigudem and a Health Centre once established should not 
be shifted to another place within the Block unless the Panchayat ' Samitm 
resolved by two-thirds majority of the members present at the meeting as required 
under rule 7 of the Rules and that the resolution, dated 29th May, 1961, was not 

S.C.J.— 36 
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supported by tfae requisite majority Oii I8lh April 1963 i e, about a >ear after 
the earlier order, the Government passed another order wherein it held that it 
passed the previous order, dated 7th March, 1962, on a mistaken impression that 
It was a case of shifting the Primary Health Centre from one place where it was 
permanently located to another, while the correct position was that in the instant 
case the Primary Health Centre was not permanently located by the Government 
and, therefore, the resolution passed by the Panchayat Samithi on 29th May, 

1961, fell within rule 2 of the Rules and not under rule 7 thereof In that view, 
it directed that the said Centre should be located permanently in Lmgapalem 
Village in accordance with the resolution of the Panchayat Samilhi, dated 
29th May, 1961 

A resume of the said facts leads to the following factual position Before 
the Act came into force, the Primary Health Centre was inaugurated at 
Dbarmajigiidem presumably subject to the condition that the said village would 
comply with the conditions laid down by the administrative directions governing 
the location of a Centre One of the important conditions was that the village 
seeking to have the Centre shduld give 2 acres of land free and 5o per cent cash 
Contribution which would not be less than Rs 10 000 The said amount was 
not paid by Dharmajigudem village with the result the condition was not 
Complied with With the cotisent of the representatives of the village of 
Dharmajigudem, the Block Planning and Development Committee resolved to 
shift the Primary Health Centre from Dharmajigudem to Lmgapalem The 
Lmgapalem village satisfied tbe conditions on 27th July, 1959 Thereafter, 
Dharmajigudem village also satisfied the said conditions on 31st July, 1959 On 
14th August, 1959 the said Committee by a resolution decided to locate the 
Centre at Lmgapalem, but the Government directed the matter to be decided by 
the Faachayat Samithi as by that time the Act had cone into force and the 
Panchayat Samithi for the Block bad been established Though on 28th May, 
1960, the Panchayat Samithi at first resolved to have tbe Centre at Dharmajigudem 
and though the said resolution was approved by the Government, the said 
Panchayat Samithi finally by its resolution, dated 29lb May. 1961, cancelled its 
earlier resolution and resolved (o locate tbe Centre at Lmgapalem On 7th March, 

1962, under section 62 of the Act the said resolution of tbe Panchayat Samithi 
was set aside by the Government on tbe ground that It did not get the requisite 
support of two-thirds majority But on 18lh April, 1963, the Government 
reviewed its previous order, under section 72 of the Act, on the ground that the said 
order was made under a mistaken impression that the Primary Health Centre was 
pennanently located at Dharmajigudem and directed the Centre to be located at 
Lmgapalem It will, therefore, be seen that though the Health Centre was formally 
inaugurated at Dharmajigudem before tbe Act came into force, there was not and 
could not have been a permanent location of the Centre at that place as the 
condition precedent was not complied twib Afler the Act came into force, 
though tbe Panchayat Samithi at first approved of the location of the Centre at 
Dharmajigudem it cancelled the resolution and decided to locate it at Lmgapalem 
The Government, on a misapprehension of fact set aside that order but when it 
came to know of the mistake it revewed its earlier order and directed the location 
of the Centre at Lmgapalem Tbe question is whether on these facts the 
Government bad jurisdiction to make the order which it did in exercise of its 
powers under section 72 of the Act 

The appellant, who was the representative of the village of Dharmajigudem 
m all the said proceedings, filed ao application before the High Court under 
Article 226 of the Constitution for quashing the said order of the Government 
The said application was m the first instance heard by a sin^e Judge of the 
High Court and he dismissed it On appeal, a Division Bench of the High Court 
confirmed it Hence the apjieal 
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Mr. Desai, learned Counsel for the appellant, raised before us the following 
points: (I) The order of the Government concerning the resolution, dated 29 May, 
1961, was made under section 62 of the Act and, therefore, the said order could not 
be reviewed under section 72 thereof. (2) Assuming that the said order, dated 
7th March, 1962, was made under section 72 (3) of the Act, the order, dated 18th 
April, 1963, reviewing the said order was invalid inasmuch as the pre-requisite for 
the exercise of the power of review thereunder, namely the existence of a mistake 
of fact or law or the ignorance of any material fact, was not satisfied. (3) The 
order, dated 18th April, 1963, was also invalid, because it was made without giving 
an opportunity to the party prejudiced thereby of making a representation against 
the making of the said order. 

Mr. Ram Reddi, learned Counsel for the State of Andhra Pradesh, raised a 
preliminary objection that the appellant had no personal right in the matter of the 
location of the Primary Health Centre and, therefore, he had no focus standi to 
file application under Article 226 of the Constitution. He argued that the order 
of the Government, dated 7th March, 1962, was not simply a cancellation of a 
resolution made by the Panchayat Samithi, but a composite order giving directions 
to the Block Development Officer and, therefore, it fell directly within the scope 
of section 72 of the Act; and, as the said order was made under a misapprehension 
that there was a permanent location of the Health Centre at Dharmajigudem, the 
Government had jurisdiction to review the same under section 72 (3) of the Act. 
He would further contend that if the order, dated 7th March, 1962, was passed 
under section 62 of the Act, the said order being an administrative one, the 
Government had jurisdiction to review the same undpr section 62 itself when the 
mistake was discovered or brought to its notice. In addition he raised before us 
a new point which was not argued either before the single Judge or, on appeal, 
before the Division Bench of the High Court. He would say that the impugned 
order was neither made under section 62 nor under section 72 of the Act, but it 
was really passed under the relevant Rules made by the Government in exercise 
of the power conferred on it under section 69 of the Act, read with sub-section (2) 
of section 18 thereof, whereunder the ultimate authority under the Act to locate 
the Health Centre was the Government, though on the recommendation of the 
Panchayat Samithi. In this view, the argument proceeded, no question of review 
would arise at all, for the Government passed the final order in regard to the 
location of the Primary Health Centre at Lingapalem. 

The learned Solicitor-General, appearing for the 4th respondent, supported 
Mr. Ram Reddi on all the points and further elaborated that aspect of the 
argument which related to the construction of the order made by the Govern- 
ment on 7th March, 1962. 

The first question is whether the appellant had locus standi to file a petition 
in the High Court under Article 226 of the Constitution. This Court in The 
Calcutta Gas Company (Proprietary) Ltd. v. The State of West Bengal\ dealing 
with the question of locus standi of the appellant in that case to file a petition 
under Article 226 of the Constitution in the High Court, observed: 

“ Article 226 confers a very ^v^de power on the High Court to issue directions and tvrits of the 
nature mentioned therein for the enforcement of any of the rights conferred by Part III or for 
any other purpose. It is, therefore, clear that persons other than those claimmg fundamental 
right can also approach the Court seeking a. relief thereunder. The Article in terms docs not 
describe the classes of persons entitled to apply thereunder ; but it is implicit in the exercise of the 

extraordinary jurisdiction that the rcliefasked for must be one to enforce a legal right The 

right that can be enforced under Article 226 also shall ordinarily be the personal or individual 
right of the petitioner himself, though in the case of some of the ivrits like habeas corpus or 
quo warranto this rule may have to be relaxed or modihed.” 

Has the appellant a right to file the petition out of which the present appeal has 
arisen? The appellant is the President of the Panchayat Samithi of Dharmaji- 


1. (1963) 1 S.C.J. 106 : 1962 Supp. (3) S.G.R. 106. 
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gudem The villagers of Dharmajigodem formed a committee with the appellant 
as President for the purpose of collecting contributions from the villagers for 
setting up the Primary Health Centre The said committee collected Rs 10,000 
and deposited the same with the Block Development Officer The appellant 
represented the village m all its dealings with the Block Development Committee 
and the Panchayat Samithi m the matter of the location of the Primary Health 
Centre at Dharmajigudera His conduct, the acquiescence on the part of the 
other members of the committee, and the treatment meted out to him by the 
authorities concerned support the inference that he was authorized to act on 
behalf of the committee The appellant was, therefore, a representative of the 
committee which was in law the trustees of the amounts collected by it from the 
villagers for a public purpose We have, therefore, no hesitation to hold that 
the appellant had the right to maintain the application under Article 226 of the 
Constitution This Court held in the decision cited ri/pra (hat *'ordinarily”the 
petitioner who seeks to file an application under Article 226 of the Constitution 
should be one who has a personal or individual right in the subject matter of the 
petition A personal right need not be in respect of a proprietary interest it 
can also relate to an interest of a trustee That apart, in exceptional cases, as 
the expression “ordinarily” indicates, a person who has been prqudiaally 
affected by an act or omission of an authority can file a writ even though he has 
no proprietary or even fiduciary interest in the subject matter thereof The 
appellant has certainly been prejudiced by the said order The petition under 
Article 226 of the Constitution at his instance is, therefore, maintainable 

Now, we shall first take (he new argument advanced by Mr Ram Reddv 
for the first time before us, for, if that was accepted, the appeal would fail 
BrieQy stated, his contention was that the order of the Government dated 
18th April. 1963, was not made either under section 62 or under section 72of 
the Act, but was made only under the Rules made by tbe Government io exercise 
of Its power under section 69 of the Act To appreciate this contention it will 
be useful to notice the relevant rules 

Under rule 2, the Panchayat Samiihi only recommends to the Government 
the place for locating the said Centre Under rule 3 (1 1), ih the case of conflict 
between the relevant authorities m regard to tbe location of a Health Centre, the 
Government’s order shall be final Under rule 6, a Primary Health Centre 
once established shall not ordinarily be shifted to another place except by the 
Government on the recommendation of tbe Panchayat Samithi on the basis of a 
resolution passed by it by two thirds clothe members of the Panchayat Samithi 
present at tbe meeting Even in such a case the Government has no power to 
direct the shifting of a Pnmary Health Centre established m one place to another, 
if the contribution from the people had been accepted and is m deposit It is clear 
from the said rules that the ultimate authonty to locate the Primary Health Centre 
or to direct its shifting from one place to another is the Government On the basis 
of the said rules, learned Counsel contended that the High Court missed the real 
point, presumably on the arguments advanced before it, and proceeded to consider 
the validity of the impugned order in terms of section 72 of the Act The 
circumstance, the argument proceeded, that the Government in its orders referred 
neither to section 62 nor to section 72 of the Act or did not give any notice to 
parties as prescribed thereunder clearly indicates that the Government acted only 
under the said relevant rules. This argument so stated appears at the first blush 
to be unanswerable But a scrutiny of (he relevant provisions of the Act shows 
that the said rules are inconsistent with the provisions of the Act and they 
Cannot possibly override the statutory power conferred on the Panchayat Samithi 
Under section 18 (I) of the Act, subject to the provisions of the Act, the 
administration of the Block shall vest m the Panchayat Samithi and under sub- 
section (2) (hereof (he Panchayat Samithi shall exercise the powers and perform 
the functions specified m the Schedule When we refer to the Schedule it will be 
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seen that the following entry is found under the heading “Health and Rural 
Sanitation”, “ Establishing and maintaining Primary Health Centre and 
Maternity Centres”. It is manifest that under the Act the- statutory power to 
establish and maintain Primary Health Centres is vested in the Panchayat 
Samithi. There is no provision vesting the said power in the Government. 
Under section 69 of the Act, the Government can only make Rules for carrying 
out the purposes of the Act; it cannot, under the guise of the said Rules, convert 
an authority with power to establish a Primary Health Centre into only a 
recommendatory body. It cannot, by any rule, vest in itself a power which 
under the Act vests in another body. The Rules, therefore, in so far as they 
transfer the power of the Panchayat Samithi to the Government, being inconsis- 
tent with the provisions of the Act, must yield to section 18 of the Act. 

Realizing this difficulty, the learned Solicitor-General, who appeared for the 
4th respondent, made an attempt to reconcile the relevant rules with the provi- 
sions of section 18 of the Act. He'argued that section 18 of the Act conferred 
a power on the Panchayat Samithi to establish and maintain Primary Health 
Centres, whereas the Rules provided for the location or shifting of the Centres. 
This argument does not appeal to us. A Primary Health Centre cannot be 
established in vacuum; it must be established in some place. The Rules deprive 
the Panchayat Samithi of the power to select a place for establishing a Primary 
Health Centre and make it a recommendatory body with final powers in the 
Government. The Rules also confer a power on the District Medical Officer 
and the District Health Officer in the matter of location of the Centre and give 
the Government the final voice, if there is any conflict between those officers and 
the Panchayat Samithi. Even in regard to shifting of the Primary Health 
Centre, the Government’s voice is final under the Rules. It is one thing to say 
that the exercise of the power by the Panchayat Samithi is regulated by the 
Rules, but another thing to deprive it of that power in the matter of location of 
the Primary Health Centre and confer the said power on the Government. We, 
therefore, hold that the Rules, in so far as they make the Panchayat Samithi a 
mere recommendatory body, are inconsistent with the Act. This may be the 
reason why in the High Court the Government did not think fit to sustain the 
order under the authority of the Rules. 

The next question is whether the order, dated 18th April, 1963, can be 
sustained under section 72 of the Act. Section 72 of the Act reads: 

Power of revision and review by Govememeni 

(1) The Government may, either suo motu or on an application from apy person interested 
call for and examine the record of a Panchayat Samithi or a Zilla Parishador of their Standing Com- 
mittees in respect of any proceeding tosatisfy tliemselves as to the regularity of such proceeding or the 
correctness, legality or propriety of any decision or order passed therein ; apd, if, ip any case, it appears 
to the Government that any such decbion or order should be modified, anpulled’or reversed or remit- 
ted for reconsideration, they may pass orders accordingly : 

Provided that the Government shall not pass any order prejudicial to any party unless such 
party has had an opportunity of making a representation. 

(3) The Government may sna molu at any time or on an application received from any person 
interested within ninety days of the passing of an order under sub-section (1), review any such order 
if it was passed by them under apy mistake, whether of fact or of law, or in i^orapee of any material 
fact. The provisions contained in the proviso to sub-section (1) and in sub-section (2) shall apply 
in respect of any proceeding under this sub-section as they apply to a proceeding under sub- 
section (1).” 

Sub-section (1) of section 72 of the Act confers a wide power on the Government 
to revise any decision or order passed in any proceeding under the Act. Sub- 
section (3) thereof confers a power on the Government to review the order made 
under sub-section (1) thereof if it was passed by the Government under any 
mistake whether of fact or of law, or in ignorance of any material fact. To 
attract sub-section (3), the order sought to be reviewed should have been made 
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under sub-section (1) To appreciate the scope of seaion 72 (1) of the Act, it is 
necessary to compare the said sub-section with section 62 of the Act Under 
section 62 (1), the Governinent, may, by order in writing, cancel any resolution 
passed by a Panchayat Samithi, if m its opinion such resolution is not legally 
passed or is in excess or abuse of the powers conferred by or under the Act or 
for any other reasons mentioned therein Under sub-section (2) of section 62, 
the Government shall, before taking action under sob section (1) thereof 
give the Panchayat Samithi or the Zilla Patishad, as the case may be, an opportu 
nity for explanation Section 72 confers a general power on the Government, 
and on Its terms, if there was no other section, it can cancel a resolution of a 
Panchayat Samithi But section 62 of the Act confers a special power on the 
Government to cancel a resolution passed by a Panchayat Samithi in the circum- 
stances mentioned therein The principle generalia speciaUbus non derogant 
compels us to exclude from the operation of section 72 the case provided for under 
section 62 If so construed, it follows that jf the order reviesvcd fell under the 
scope of section 62, it could not be reviewed under section 72, for section 72 (3) 
enables the Government only to review an order made under sub-section (1) ot 
section 72 So, the learned Counsel for the State as well as for the 4th respondent 
made a serious effort to bring tfae order of the Government, dated 7th March, 
1962, within the terms of section 72 (1) of the Act As the argument turns upon 
the terms of the said order, it may conveniently be read at this stage 

Government or andhra pradesh 

PUnntng and Local Adnunutralion Dq^rirncnt 

MEMORANT5UM NO 1334/Prog ll/$l 2, dated 7tb March, 19C2 
Sub Community Development Ffograinffie~-ChintaIapudi Block— Shifiing of Primary Health 
Centre horn Dbarmaj gudem to LiRgapalem— Orden i»ued 

Reft Reproentatfon of Srt G Punnerwararao and otben dated 3Ut June, 19Ct 

2 L«ter from CoUe«or, West Codavan, No 01,5642/61, dated 22pd SqMembef, 1961 


The Panchayat Sanuib], Chinulapudi, at lu nceiing held on 25tb August, 19C0, unanimously 
resolved to locate the Primary Health Centre at Dharmajigudem. Later, ihe Panchayat Satmdi 
at Its meeting held on 29tb Alay, t96l resolved to shift the Primary Health Centre permanently lo 
langapatem village The President Oharamajigudem Panchayat, arid others have represented to 
Coveminmt against acceptance of the resolution passed try ihe Samithi at its meeting held on 29ili 
May, 1961 This representation has been carefully examined by the Government in consultation 
with the Collector, Mest Godavari 

Under rule 6 of the Rules for (he establishment and maintenance of Pnmary Ifeatih C^tres 
by Panchayat Samiihis made under the provisions of the Panchayat Samilhis and 7illa Paruhadi 
Act, 19o9 the Pnhiary Health Centre once established shall not ordinarily be slufi^ to another 
place within the Block unless the Samiibj roolves by 2/3rd ina;onty of the members present at the 
meeting as required tinder rule 7 of the said Rules In the present case the Primary Health C^tre 
was already functioning at Dharmapgudem and the resolution of the Panchayat Samithi dated 29th 
May, 1961, did not get the requisite support of the Sanuthi Members as required under rule 7 Ja 
the above circumstances, the Goverrunent considcrlhai there arc no valid reasons for stuflirg tie 
Pnmary Health Centre Irom Dharmajigudem to Lmgapalem. The JStoct Devefopment Officer, 
Chmuiapudi, a directed to take action accordingly 

(Sd ) B Pjcatap Rei>t>i 
Deputy Secretary to Covemmenf 

It was said that xhc said order did not mention the section whereunder it was 
passed, that it did not cancel any resolution, that it did not in terms approve or 
disapprove any resolution, that it considered other orders issued and finally gave 
a direction to the Block Development Ofliwr to take action in accordance with 
the terms of the order In short, the argument of the learned Counsel was that 
the order was not for the cancellation of the resolution of the Panchayat Samithi 
but one made in terms of section 72 of the Act We ate not impressed by this 
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argument. The preamble to the order clearly mentions that the Panchayat 
Samithi, Chintalapudi, at its meeting held on 29th May, 1961, resolved to shift 
the Primary Health Centre permanently to Lingapalern village. Then it states 
that the President of the Dharmajigudem Panchayat and others had represented 
to the Government against the acceptance of the said resolution. The order then 
records that the Government had carefully eonsidered the said representations. 
Then it gives the reason that the said resolution was bad inasmuch as that under 
rule 6 of the Rules the Primary Health Centre once established should not ordi- 
narily be shifted to another place within the Block, unless the Panchayat Samithi 
resolves by two-thirds majority of the members of the Samithi present at the 
meeting as required by rule 7 of the Rules. Then it points out that the Primary 
Health Centre was functioning at Dharmajigudem, and, therefore, the resolution, 
not having the support of the requisite majority, did not comply with rule 7 of 
the Rules. For the said reasons the order concludes that there were no valid 
reasons for shifting the Primary Health Centre from Dharmajigudem to linga- 
palem. The Government then gives the consequential directions to the Block 
Development Officer to take action accordingly. An analysis of the order demon- 
strates beyond any reasonable doubt that it is nothing more than a cancellation 
of the resolution passed by the Panchayat Samithi on 29th May, 1961. The mere 
fact that the order does not use the expression “cancel” will not make it any the 
less an order cancelling the resolution VVe, therefore, hold that the order of the 
Government, dated 7th March, 1962, was one made under section 62 of the Act 
and, therefore, it could not be reviewed under section 72 thereof. 

The learned Counsel for the State then contended that the order, dated 18th 
April, 1963, could itself be sustained under section 62 of the Act. Reliance is 
placed upon section 13 of the Madras General Clauses Act, 1891, whereunder 
if any power is conferred on the Government, that power may be exercised from 
time to time as occasion requires. But that section cannot apply to an order 
made in exercise of a quasi-judicial power. Section 62 of the Act confers a 
power on the Government to cancel or suspend the resolution of a Panchayat 
Samithi, in the circumstances mentioned therein, after giving an opportunity for 
explanation to the Panchayat Samithi. If the Government in exercise of that 
power cancels or confirms a resolution of the Panchayat Samithi, qua that order 
it htcom^s functus officio. Section 62, unlike section 72, of the Act, does not 
confer a power on the Government to review its orders. Therefore, there are no 
merits in this contention. 

Before we leave section 62 of the Act, it may be noticed that the order, dated 
7th March, 1962, v/as passed by the Government without giving notice to the 
Panchayat Samithi. It was in violation of the mandatory provision of sub- 
section (2) of section 62 which says that the Government shall, before taking 
action under sub-section (1), give the Panchayat Samithi an opportunity for 
explanation. This opportunity was not given and, therefore, that order was not 
legal. 

Now let us assume that the said order was made under sub-section (1) of 
section 72 of the Act. Two objections were raised against the validity of the 
order reviewing the previous order, namely, (i) there was no mistake of, fact or 
law, and (ii) the said order, which was prejudicial to Dharmajigudem village, 
was made without giving an opportunity to the representatives of the said village 
of making a representation.. The order gives in extenso the history of the dis- 
pute between Dharmajigudem and Lingapalern in the matter of location of the 
Primary Health Centre. It points out that all the earlier resolutions of the 
Panchayat Samithi were cancelled and the only outstanding resolution was that 
of 29th May, 1961, whereunder the said Centre was directed to be located perma- 
nently at Lingapalern. Then it proceeds to say that the order, dated 7th March, 
1962, was passed on a mistaken impression that it was a case of shifting the 
Primary Health Centre from one place where it was permanently located to 
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another, tthile the correct poMlion was that (he place where the Primary Heallh 
Centre was to be located permanently had not till then been decided by the 
Government In that view, m supersession of the order, issued by it on 7th March 

1962, It directed that the said Centre should be located permanently at Lingapalcm 
as per the resolution of the Panchayat Samithi, dated 29th May, 1961 No doubt 
the statement in that order, namely, that the place where the Primary Health 
Centre was to be located permanently had not so far been decided by the Govern 
ment, if taken out of context, may appear to be an incorrect statement, for the 
Government by its order, dated 6lh July, 1960, approved the proposal of the 
Panchayat Samithi, Chmtalapudi, to locate the Primary Health Centre permanently 
at Dharmajigudem But an analysis of the various orders passed by the Panchayat 
Samithi and the Government discloses, as we have already indicated, that the 
Primary Health Centre was never permanently located at Dharmajigudem, that 
before the Act it was located therein subject to certain conditions which were not 
fulfilled, that after the Act the Panchayat bamithi, though it passed a resolution 
on 28th May, 1960, approving the location of the said Centre permanently at 
Dharmajigudem and though it was approved by the Government by its order, 
dated 6th July, I960, cancelled Its earlier resolution m accordance with law on 
29th May, 1961 and voted for locating the Centre at Lingapalcm Therefore, 
the Government was right when it said m its order that it made a mistake of fact 
in passing its earlier order on 7th March, 1962, on a misapprehension that there 
was a permanent location of the Centre at Dharmajigudem 

But there is another flaw in the order of the Government, dated 18th April 

1963, I e , It made the order without giving an opportunity to the representatives 
of Dharmajigudem who were prejudicially affected by the said order Learned 
Counsel for the State said that the appellant could not be considered to be a 
party prejudicially affected by that order But, as we have stated earlier, the 
appellant was the President of the Committee which collected the amount, be was 
representing the village all through and he also deposited the prescribed amount 
with the Block Development Officer The Government should have, therefore, 
given notice either to him or to the Committee, which was representing the village 
all through for the purpose of securing the location of the Primary Health Centre 
in their village The order made m derogation of the proviso to sub*section (1) 
of section 72 of the Act is also bad 

The result of the discussion may be stated thus The Primary Health 
Centre was cot permanently located at Dharmajigudem The representatives of 
the said village did not comply with the necessary conditions for such location 
The Panchayat Samithi finally cancelled its earlier resolutions which they were 
entitled to do and passed a resolution for locating the Primary Health Cenue 
permanently at Lingapalem Both the orders of the Government, namely, the 
order, dated 7th March 1962, and that, dated lEth April, 1963, were not legally 
passed the former, because it was made without giving notice to the Panchayat 
Samithi, and the latter, because the Government had no power under section 72 
of the Act to review an order made under section 62 of the Act and 
also because it did not give notice to the representatives of Dharmaji- 
gudem village In those arcumstances, was it a case for the High Court 
to interfere in its discretion and quash the order of the Government, dated 
18th April, 1963 7 If the High Court had quashed the said order, it would have 
restored an illegal order— it would have given the Health Centre to a village 
contrary to the valid resolutions passed by the Panchayat Samithi The High 
Court, therefore, m our view, nghlly refused to exercise its extraordinary discre- 
tionary power m the circumstances of the case 

In the result, the appeal is dismissed, but, m the circumstances of the case, 
without costs 

KGS 


Appeal dismissed 
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THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — Mr. Justice K. N. Wamchoo, Mr. Justice J. R. Mudholkar 
AND Mr. Justice S. M. Sikri, JJ. 

Shikari . , Appellant* 

State of Uttar Pradesh .. Respondent. 

Penal Code {XLV of 1860), section 84 and Evidence Act (I of 1872), section 1 05 — Illustration (a) — Scope 
— Defence cj insanity — Onus. 

There is no doubt that the burden of proving an offence is always on the prosecution and 
that it never shifts. It wotild, therefore, be correct to say that intention, when it is an essentia] 
ingredient of the offence, has also to be established by the prosecution. But the state of mind of a 
person can ordinarily only be inferred from circumstances. Thus if a person deliberately strikes 
another with a deadly weapon, which according to the common experience of mankind is likely 
to cause an injury and sometimes even a fatal injury depending upon the quality of the weapon 
and the part of the body on which it is struck, it would be reasonable to infer that rvhat 
the accused did was accompanied by the intention to cause a kind of injury which in fact resulted 
from the act. In such a case the prosecution must be deemed to have discharged the burden which 
rested upon it to establish an essential ingredient of the offence, namely the intention of the accused 
inflicting a blow with a deadly weapon. Section 84 of the Indian Penal Code can no doubt he invoked 
by a person for nullifying the evidence adduced by the prosecution by establishing that he rvas at the 
elevant time incapable of knosving the nature of the act or that what he svas doing was either svrong 
or contrary to law. Now it is not for the prosecution to establish that a person who strikes another 
svith a deadly weapon tvas incapable of knowing the nature of the act or of knowing that what he 
was doing was either svrong or contrary to law. Every one is presumed to know the natoal conse- 
quences of his act. Similarly every one is also presumed to know the law. These are not facts which 
the prosecution has to establish. It is for this reason thatsection 105 of the Evidence Act places upon 
the accused person the burden of proving the exception upon which he relies. 

If upon the ewdence adduced in the case svhether by the prosecution or by the accused a reason- 
able doubt is created in the mind of the Court as regards one or more of the ingredients of the offence 
including mens rea of the accused he would be entitled to be acquitted. 

Dahyabhai Chhanganbhai Thakkar v. State of Gujarat, A.I.R. 1964 S.G. 1569, referred to. 

Appeal by Special Leave from the Judgment and Order dated and July. 
1964, of the Allahabad High Court in Criminal Appeal No. 356 of 1964 and Ref, 
No. 15 of 1964. 

S. P. Varma, Advocate (at State expense), for Appellant. 

0 . P. Rana, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Mudholkar, J .: — ^The appellant has appealed from the judgment of the High 
Court at Allahabad affirming his conviction for offences under sections 302, 307 and 
324, Indian Penal Code, and confirming the sentence of death passed upon him in 
respect of the offence under section 302 and also affirming the sentences passed in 
respect of the other two offences. 

The facts as found by the High Court are these : 

The appellant had quarrelled with Mangali, P.W. i, as Mangali reprimanded 
him over the grazing ofhis cattle in Mangali’s field and damaging his crops. The 
appellant threatened Mangali that he would exterminate the latter’s family. On 
25th February, 1957, at about 3-00 p.m. Babu Ram, son of Mangali, aged about 7 or 
8 years, Ram Ratia, aged about 2 years, daughter of Mangali’s brother and Punna, 
son of Baijnath, brother of Mangali and Dulii, daughter of one Ladda Kewat, aged 
about 10 or 1 1 years and some other cliildren were playing in the village near the 
hut of Hiralal, P.W. 3. The appellant came there armed with a sickle and rushed 


* Grl, A. No. 263 of 1964. 
S C J — 37 


25th February, 1965 
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at the children He first struck a blow on Babu Ram who fled away and started 
cr>ing MangaUs one year old daughcrLachhminia was also there at that time 
and the appelknt ripped open that <^d s chest with the sickle as a result of wluch 
she died almost immediately The appellant then struck blows on Ram Ratia and 
alsoonPunna Hiralal thebrotheroftheappellant who was sleeping in his hut 
was asakencd by the cries of the duldren and rushed out to save them 

Thereupon the appellant struck a blow on Hiralal as well Hearing the cnes 
of children a number of villagers rushed to the spot but the appellant escaped from 
their clutches by runmngto^vards the nver Ganges which is at a distance of about 
75 paces from the place of the incident jumped into the water and swam to thcother 
shore and absconded On i ith October, 1957, proceedings under secUons 87 and 88 
of the Code of Criminal Procedure were started against him and he was eventually 
proceeded against as an absconder It was only on ist February, 1963 that hewas 
arrested and thereafter sent up for trial At that trial he was convicted and sentenced 
as already stated 

The only point urged by Mr Veima who appears for the appellant is that the 
appellant ivas a person of unsound mind and that he svas not in a position to know 
or realise the nature of the acts which he was committmg Learned Counsel argued 
thatiwni Kfl being an essential ingredient of a I the ofTenceswilh which the appellant 
was charged his conviction with respect to any of them cannot be sustained for the 
simple reason that no intention to cause death or to cause any injury whether result 
ing m death or not could possibly be attributed to a person who when he committed 
the acts was insane Similar arguments appear to have been addressed before the 
Sessions Judge as well as the High Court even though in his examination under sec 
tion 324 of the Code of Cnmmal Procedure the appellant d d not plead the defence 
of insanity 

Secuon 84 of the Penal Code one of the pro% mens in Chapter IV of the Penal 
Code t h cii deals with General Exceptions provides as follows 

A t cfa perim »f wuovd n u an ofTcsce which ii done by a person who at the 

tuneordoingic by reason of imsoundneai 01 mind isineapableoflmowingthesatureofiheact orlhat 
he is doing what is either wrong or contrary 10 law 

Under section 105 of the Indian Evidence Act 1872 the burden of proving the exit 
tence of circumstances bnnging the case withm any of the exceptions specified m the 
Penal Code lies upon the accused person It further provides that m such a case the 
Court sliall presume the absence of such circumstances llbatration (a) to that provi 
sion runs as follows — 

A accused of murder alleges ebat^byreasonofunsoundneasofmnd hed dnotbiowibenature 
of the Act. 

The burden of proof u on it 

Learned Counsel hcrvve%er relics uponadcctsionof this Court m Dakjabhat Chhagan- 
bkci Tkdkcr\ Slate 0/ Gujarat^ and contends that it is for the prosecution to establish 
tl e necessary mms Tea of the aomsed and that even though the accused may not have 
taken the p’ta of insanity or led any evidence to show that he was insane when he 
committed an offence of which intention is an ingredient the prosecution must satisfy 
the Court that the accused had the requisite intenUon There is no doubt that tJie 
burden of proting an offence is always on the prosecution and that it never shifts 
It\ ould th'reforc becorrect to say that intention, when it is an essential ingredient 
of an offence has also to be established by the prosecution But the state of mind of 
a person can ordmarily only be inferred from circumstances Thus if a person delibe- 
rately stnkes another with a deadly weapon which accordmg to the common 
eopenence of mankind is likely to cause an injury and sometimes even a fatal injury 
dependmg upon the quahty of the weapon and tlic part of the body on which it is 
struck. It \ ould be reasonable to infer that what the accused d d was accompanied 
by the intention to cause a kmd of injury which in fact resulted from the act In 
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tionofthe accused inflicting a blow wi A nullifying the evidence 

Penal Code can no doubt be at the relevant time incapa- 

adduced by the r I t qi- what he was doing was eitlier wrong or 

ble of knowing the mature of die o^that^^'^at Im ^ 

contrary to law. Nt>w it is P^^^^ Incapable of knowing the nature of the 

strikes another with a deadly p either wrong or contrary to law. 

act or of *e namraf consequences of his act. Similarly every 

Every one is presumed to ^oi H prosecution 

one is also presumed to Jnow the law. 1 Jic^e ar Act places upon 

has to establish, ^tis for^ nroving the exception upon which he relies. 

S'* CvS' rrSioS^s pafsage ocL„i„gin.he afore- 

mentioned judgment of this Court . 

“ The doctrine of teden the accused h£^ com- 

ing propositions : (1) prosecm i n ^at^and the burden of proving that always rests on the pro- 
mitted the offence wth the ' . f (2) There is a rebuttable presumption that the 

secution from the beginning the crime, in the sense laid doim by section 84 of the 

accused svas not insane, svhen ;t ^ placing before the Court all the relevant evidenc^ 

Indian Penal Code : the accused rm^y rebut it b^p^ g t r«ts 

oral, documentary or 'orEvea jf^c accused nns not able to ^tabhsh conclusively that 

upon a party to civil > ,L the offence, the evidence placed before the Court by the 

rdTot:! r.“»s .o .1= i-- 

.n-.,., different from wliat wc have said earlier. 
This passage does not say ^ beyond reasonable doubt that the 

Undoubtedly it is for requisite mcis rea. Once that is done a 

accused-had comnutted when he committed the offence tvould arise, 

presumption that the he can rebut it either by leading evidence 

This presumption ion evidence itself. If upon the evidence adduced 

or by relying .^oution o^y the accused a reasonable doubt is created 

in the case whether by tlic piosecuti ^ g of the ingredients of the offence m- 

5n tire mind of the Court as gntided to be acquitted. This is very 

eluding mens rea 9^ *^f^^"p^olecuti^ must also establish the sanity of the accused 

" "" 

L in section 105 of the ^-dence Act 

Mr.Varmafmthercontends^a^^^^ , first place, 

be inferred that the aPP‘=l^f;'';; 3 ^^gPwni go on attacking childm 

he points out, that no man m his sej^es a g ^ ^ to 

and eo to the length of ripping op Hiralal P W. 3 in which tlic appeLant is 

SesSement of Dulli, P.W- 6 md *« “J former to tile effect th.t 

frfeS to “d “trht'SaAed “eS?c„. It «mt to o, that the 

the appellant was insane 'vhen h ‘ jj^^t attacked three innocent children and 
indiscriminate manner m *the ghest of Lachhminia only shows the brutality 

narucularly his act of ripping , regarded as a circumstance from which 

assailant and cannot reasonab y , j As regards the reference to tlie 

J inferred that he was of unsound -^fout two relevant facts, 

unnellant as pagalwa by the two aweUant wliile Dulli, as she herself 

In^the first place Hiralal appeUant. ^Both are therefore interested m the 

IS'was ^«dl..s.Wby •ievghgm.rto^^^^^ AeDumheredfadmiu.itwa. 

killed Lachhmima that sue was 1 ^ 
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for the first time that she came out with this statement m cross examination 
Similarly it was for the first time m the cross' examination that she stated that the 
appellant was inasane when he committed the crime It is because of this that the 
prosecution was allowed to cross-examine her Similarly Hiralal, after making the 
particular statement was, at the requestor the prosecution, declared hostile and cross 
examined The carher statements made by him which would give a lie to what he 
had stated in favour of the appellant at the trial were denied by him but the denial 
-was false In these circumstances the learned Sessions Judge disbchcved that part 
•of the evidence of these two witnesses which tended to suggest that the appellant was 
a person of unsound imnd and was known as such in die village 

Mr Vanna then relics on the following observations made by the learned 
Sessions Judge and says that in view of these observations it would appear that the 
learned Sessions Judge entertamed a doubt about the samty of the appellant and that 
therefore, the benefit of that doubt must be given to him The statement runs thus 
“ 1 am conscious of the fact that the standard of i»oof required from the accused for the proving 
of his (sic) insanity at the tune of commiaton of the entne is not the standard of proof requirra from 
the prosecution hut It IS for the defence to prove that insanity existed at the time of commission of the 
•crime and this burden cannot be discharged merely by creating a doubt about his insanity 
"We fihd it difficult to construe these observations of the learned Sessions Judge to 
mean what learned Counsel says they mean Immediately after the statement which 
■we have quoted occurs the following in thejudgment of ffic learned Sessions Judge 
'* The defence must ouhluh certain arcumstanccs either by its own evidence or by the proteco- 
SionevidencefromwluchthecxistenceofinsamtycanreaionablybeinferTed The merestaiementof 
iostile Witnesses that he was insane cannot be accepted as sufficient evidence for the proof of the 
•eustence of the insanity 

All that the learned Sessions Judge meant by saying “ by creating a doubt ” evidently 
■was that by merely ttyin^ to throw doubt about his sanity at the relevant time an 
accused person cannot be said to discharge the burden of proving that he was insane 
Apart from that, as the learned Sessions Judge has himself pointed out the way 
in which the appellant used to conduct himself before the incident the manner m 
•which he acted dunng the incident and his subsequent conduct show, on the 
•other hand that he was perfectly sane We can do no better than quote the relevant 
portion of the judgment of the learned Sessions Judge 

" In the present cue ihere m evide»>ce Ihsi up lo tie i;me of occurrence he has been doing hit 
cultivation There ii no evidence on record toprwe ihe eharaetenitic of tus habit from w^ch it couU 
'be concii^ed t^t he was acting like an insane man Before the commission of crime he did not beat 
anyperson On the other hand fewmonihsheforcihcoccurTeneetheaccusedadmitledlypickedup 
quarrel with Mangali and Bhaiya Lai and had given threatening to make their lamily indultnet. Aa 
insane person could not have done so and it is not expected that he svould have continued his cultiva- 
tion properly Jiieasaneperson Further cm ibe date of occurrence many children were playing in* 
eluding her own cousin sister But first of all he gave a sickle blow only to Babu Ram and other 
•children of the family of Mangali and Bbaiya Lai and not to any other children This shows that he 
•did not act under the influence of insanity but only with some previous delibmation and preparat OT- 
It IS further in evidence that he had given threatening to the witnesses He beat Hira Lai only when 
Tie tned to stop the act of beating of the children of MangaU and Bhaiyal Lalsfamily with whom he 
liad p eked up quarrel previously Lastly a sense of fear prevailed in him and that ii why he acted 
like a sane man by running and then escaping by jumping into the Ganges nver So, m my view all 
these circumstances lead to one conclusion that be was not insane and acted Lke a sane man and 
•with some motive ’ 

We entirely agree with these observaUom of the learned Sessions Judge and also with 
the conclusion arrived atby him that the case of the appellant does not fall under the 
exception created by section 84 of the Indian Penal Code In the result we disnuss 
the appeal and affirm the conviction and sentences passed on the appellant in respect 
•of each of the three offences for which he was found guilty by the learned Sessions 
Judge 
K.S. 


Appeal dismtssed 
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THE SUPREME COURT OP INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. Subba Rao, J, C. Shah and R. S. Bachawat, JJ. 

Nawab Usmanali Khan . . Appellant* 

V. 

Sagar Mai _ . Respondent. 

Registration Act {XVI of 1908), section 17 — Award — When requires registration. 

Arbitration Act {X of 1940) — Award stating that the existing documents relating to debts obtained on lands 
would remain as bfore and remain as securities till repc^'ment — Jf requires registration under — Registration Act 
{XVI of 1908), section 17. 

Cinil Procedure Cade {V of 1908), sections 86 (1) and &7-B — Consent of Central Govemrrent — If necessary 
for proceedings against ex-Ruter under section 14 of the Arbitration Act (X of 1940). 

Cioil Procedure Code {V of 1908), section 60 (1) (g) — Political pension — If includes privy purse given to 
ex-Ruler. 

An award in respect of debts incurred by the Ruler offormer Indian State ofjaora stated that the 
existing documents relating to debts obtained on lands would remain as before, and they would re- 
main as securities till payment of the debts and the debtor could have no right to transfer the land. 
The award was signed by the Arbitrator and the parties. In proceedings under section 14 of the 
Arbitration Act for filing the award in Court for passing a decree thereon. 

Held : (1) The award stated an existing fact, it (did not create or of its own force declare any 
interest in any immovable property. Consequently it did not come svithin the purview of section 17 
of the Registration Act and was not required to be registered. 

(2) A proceeding under section 14 read with section 17 of the Arbitration Act, 1940 for the 
passing of a judgment and decree on the award does not commence with a plaint or a petition in the 
nature of a plaint and cannot be regarded as a suit and the parties to whom the notice of the filing of 
the award is given imder section 14 (2) cannot be regarded as " sued in any Court otherwise compe- 
tent to try the suit ” within the meaning of section 86 (1) read with section 87-B of the Code of Civi 
Procedure. Accordingly, the institution of tliis proceeding against the Ruler of a former Indian State 
is not barred by section 86 (1) read with section 87-B. Section 141 of the Code does not attract the 
provisions of section 86 (1) read with section 87-B to the proceedings under section 14 of the Arbitra- 
tion Act. Section 41 of the Arbitration Act does not carry the matter further. Though no consent 
to the institution of the proceedings had been given by the Central Government the Court svas compe- 
tent to entertain the proceedings under section 14 of the Arbitration Act and to pass a decree against 
the Ruler of a former Indian State in those proceedings. The ex-ruler is not now a Ruler of a Sovereign. 
State and cannot claim immunity from proceedings other than suits under the rules of International 
Law. 

(3) The periodical payment of money by the Government to a Ruler of a former Indian State 
as privy purse on political considerations and under political sanctions and not under a right legally 
enforceable in any municipal Court is strictly a political pension svithin the meaning of section 60 (1 ) 
{g) of the Code of Civil Procedure. The use of the expression “ privy purse ” instead of the expression. 
“ pension ” is due to historical reasons. The privy purse satisfies all the essential characteristics of a 
political pension and as such, is protected from execution under section 60 (1) {g) Code of Civil Proce- 
dure. 

Appeals from the Judgment and Order, dated loth October, i960, of the Madhya 
Pradesh High Court, Indore Bench, Indore, in Civil Miscellaneous Appeals Nos. 33, 
of 1958 and 81 and 82 of 1957. 

G. S. Pathak, Senior Advocate, {B. Datta, Advocate, and J. B. Dadachanji, 
O.C. Mathur and Ravinder Jfaraiii, Advocates^ of Mp. J. B. Dadachanji & Co., with 
him), for Appellant. 

B. R. L. lyenger, S. K. Mehta and K. L. Mehta, Advocates, for Respondent. 


♦ G.As. Nos. 568 and 767 of 1963. 


26th February, 1965. 
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The Judgment of the Court was delivered by 

Bcchcwal, J — ^The appellant is the Ruler of the former Indian State of Jaora 
He had money dealings with the respondent By an agreement dated 23rd February, 

1 957, the appellant and the respondent agreed to refer their disputes regarding tho'e 
dealings to the arbitration ofLalaDtigashankar On the same date, the arbitrator 
mi^d'* an award By this award, the arbitrator found that as sum ofRs 1,60000 
was due to the respondent from the appellant, and directed that this sum would be 
payable in eight quarterly instalments the first four instalments to be of Rs 2t,ooo 
each and the next four instalments to be of Rs 19,000 each, the amount of interest 
wou'd be payable in another quarterly instalment, the respondent would have a 
first rliarge on the sums receivable by the appellant from the Government of India 
as privy parse and would be entitled to realise those sumsundcr a letter of authority 
issued by the appellant and if tl e Government would raise any objection to the pay 
ment, t’ e respondent would ha\e the nght to rcali** the dues from the personal pro- 
perty of the appellant Some of the items of the loans in respect of which the award 
was made were secured on lands and ornaments Tlie award therefore provided ■ 
“ The documents rebting to debts obtained on lands and ornaments shall remain as before till 
the payment of the debts and they sKafI also remain as aecunties till then and the Nawab Saheb shall 
Tiave ro right to transfer the land ’ 

The award tvas Signed by thearbitralorandalsoby (he appellant and the respon 
dent 

On the same day, the arbitrator filed the award in the Courtofthe District Judge 
Ratlam Notice of the filing of the award under section 14 of the Indian 
Arbitration Act, 1940 was duly sen.'cd on the parties On gth March, 19571 an agent 
of the appellant filed a svnttcn submission accepting the award and requesting the 
Court to pass a decree in terms of the award But on the same day, an applicauon 
was made by another agent of the appellant intimating that steps woula be taken 
for setting aside the award The Court fixed 23fd March, J 957, for filing the olnec- 
tion The time was subsequently extended up to and April, 1957 On that day, 
an application w as filed on behalf of the appellant praying tor setting aside the award 
But on 5th April, 1 957, an application was filed on bchalfof the appellant withdraw- 
ing the objections and asking the Court to pass a decree in terms of the award, subject 
to the modification that the amount of the award would he payable m quarterly 
instalments of Rs 13,000 each This application was signed by the respondent m 
token of his consent to the modification of the amount of the instalments On 30th 
Apnl, 1957, the arbitrator filed the relevant papers On the same day, an agent of 
the appellant filed an application praying Ibr «ctling aside the compromise and the 
award The case was fixed for heanng on 19th June, 1957 On that date, the 
Court receiNcd by registered post an application from the appellant withdrawing the 
objections and praying for an order in accordance with the compromise application 
filed on 5lh Apnl, 1957 In the circumstances, on 19th June, 1957, the Court re 
corded the compromise and pasred a decree in tcniis of the asvard as modified by the 
compromise The appellant filed in ihe Madhya Pradesh High Court Appeal No 
Bi of 1957 under -cclion 39 of the Indian Arbitration Act, 1940 against the order 
-dated igth June, 1957, treating it was an order refusing to set aside the award 
Th** appellant also filed Appeal No 82 of 1957 under Order 43 (1) (m) of the Code 
of Civil Procedure against the order dated igih June, 1957, recording the coni- 
-promise 

In the meantime, the respondentstarted Execution Case No 5 of 1957, aud on 
■gth September, 1957, obtained an cx parte order for transfer of the decree »o the Court 
of the District Judge, Delhi On ist November, 1957, the Central Govenment gave 
a ccitificatc under section 86 fg) read with section 87-B of the Code of Civ il Procedure, 
1908 consenting to the execution of the decree against the properties of the appel- 
lant. On 8lh Nov ember, 1957, the Dutnet Judge, Delhi pass^a prohibitory order 
under Order 21, rule 46 of the Code of Civil Procedure in respect of sums payable 
to the appellant on account of the pnvy purse By letter dated 26th December, 
t 957 . fhe Central Government informed the appellant of (he prohibitory order On 
«th January, 1938, the appellant applied to the Court of the District Judge, Ratlam 
jpraying for vacating the order of transfer of the decree and for cancellation of the 
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certificates issued under Order 2 1 , rule 6 {b) of the Code of Civil Procedure. By order 
dated 15th March, 1958, the Court recalled the decree and cancelled the certificate 
as prayed for, on the ground that die amount receivable by the appellant on account 
of his privy purse was not attachable. The respondent preferred Appeal N'o. 33 of 
1 958 before the High Court against this order. By anodier order dated yth Janu- 

J959> tlie District Judge, Radam dismissed certain objections of the appellant 
.filed in Execution Cast N'o. 2 of 1958. We are informed diat the appellant filed 
before the High Court Appeal No. 13 of 1959 from this order. 

Appeals Nos. 81 and 82 of 1957, 33 of 1958 and 13 of 1959 were heard and 
disposed of by the High Court by a common judgment on loth October, i960. 
The High Court dismissed Appeal Nos. 81 and 82 of 1957 and 13 of 1959 preferred 
by the appellant and allowed Appeal No. 33 of 1958 preferred by the respondent. 
The appellant has preferred to this Court Civil Appeal No. 568 of 1963 against the 
order of the High Court passed in Appeal No. 33 of 1958. He has also preferred 
Civil Appeal No. 767 of 1963 from the order of the High Court passed in Appeals 
Nos. 81 and 82 of 1957. Civil Appeals Nos. 568 and 767 of 1963 were heard 
togetlier, and are being disposed of by this common judgment. 

On behalf of the appellant, Mr. Pathak raised three contentions only. He 
argued that (i) the award affected immovable property of the value of more than 
Rs. too and as it was not registered, no decree could be passed in terms of the award; 
(2) the proceedings under section 14 of the Indian Arbitration Act, 1940 were in- 
competent in the absence of the consent of the Central Government under section 86 
(i) read with section^87-B, Code of Civil Procedure and tlie decree passed in those 
proceedings is without jurisdiction and null and void ; and (3) the amount receiva- 
ble by the appellant from the Central Government as his privy purse is a ipolitical 
pension tvithin the meaning of section 66 (i) (g). Code of Civil Procedure, and is not 
liable to attachment or sale in execution of the decree. These contentions are dis- 
puted by Mr. Iyengar on behalf of the respondent. The first ttvo contentions of 
Mr. Pathak arise in Civil Appeal No. 767 of 1963 and the third contention ai-ises in 
Civil Appeal No. 568 of 1963. 

The first contention raised by Mr. Pathak must be rejected. The atvard stated 
that the e.xisting documents relating to debts obtained on lands would remain as 
before, and they would remain as securities till payment of tlie debts and the appel- 
lant would have no right to transfer the land. This portion of the award stated an 
existing fact. It did not create, or of its own force declare any interest in any im- 
movable property. Consequently, the document did not come within the purview 
of section 17, of the Indian Registration Act, 1908, and was not required to be 
registered. 

The second contention of Mr. Pathak raises questions of construction of sections 
86 and 87-B of the Code of Civil Procedure. By reason of section 86 (i) read with 
section 87-B, no Ruler of any former Indian State “may be sued in any Court otherwise 
competent to try the suit except with the consent of the Central ^ Government.” 
Section 86 (2) provides that the requisite consent may be given with respect to a 
specified suit or with respect to several specified suits or with respect to all suits of any 
specified class or classes. Section 86 plainly deals with a special class of suits, and 
this conclusion is reinforced by the heading of Part I'V, “ Suits in Particular Cases 
in which sections 86 and 87-B appear. Order 4, rule i. Code of Civil Procedure 
provides that every suit shall be instituted by presenting a plaint to the Court or 
such other officer as it appoints in this behalf. In the context of section 1 76 of the 
Government of India Act, 1935, Mahajan and Mukherjea, JJ., observed that the 
expression “ sue ” means the “ enforcement of a claim or civil right by means 
of legal proceedings ”, see Province of Bombay v. K. S. Advani and othersh But in the 
context of the Indian Limitation Act, 1908, Lord Russell of Killowen ob=erved in 
Hansraj Gupta v. Official Liquidator, Debra Dun Mussoorie Electric Tramway Co. : 

1. (1950) S.C.J. 451 : (1950) 2 M.L.J. 703 : 2. L-R. (1932) 60I.A. 13, 19 :64 M.L.J. 403 

(1950) S.G.R. 621, at pp. 661, 697. (P-G.). 
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The word ‘ suit ’ orduiarny meaju and apart from some context must be taken to mean, a civil 
proceedmg instituted by the pteaenUtion of » fdaini 

And construing section 86 of the Code of Civil Procedure, Shah, J , speaking on behalf 
of this Court observed in Bhdgwat Stngk v Stale of Rajasthan'^ 

* The appellant u recognised under Article 3G6 (22) of the Constitution as a Ruler of an Indian 
State but section 86 m terms protects a Ruler from being sued and not against the institution of 
any other procerfmgs which is not in the nature of a suit A proceeding which docs not commence 
withaplatntorpetitioninthenatureofplamt orwheretheclaim unottn respect of dispute ordinanlj' 
tnabletnaonlCourt would^nffle^inenot beregardedas{alIingwuhinseeuon66 Code ofCivil 
Procedure 

Now, a proceeding under section 14 read with section 1 7 of the Indian Arbitra 
tion Act 1940 for the passing of a judgment and decree on an award does not com 
mence with a plaint or a peUtion in the nature of a plaint, and cannot be regarded 
as a suit and the parties to whom the notice of the filing of the award is given under 
section 14 (2) cannot be regarded as ‘ sued in any Court otherwise competent to try 
the suit , within the meaning of section 86 (i) read with section 87 B, Code of Cm! 
Procedure Accordingly, the institution of this proceeding against the Ruler of a 
former Indian State is not barred by section 86 (i) read with section 87 B Section 
141, Code of Civil Procedure does not attract the provisions of section 86 (i) read 
with sections 87 B to the proceedings under section 14 of the Indian Arbitration Act 
SecUon86 (i) read with sccuon 87 Bconfinaupon the Rulers offormer Indian States 
substantive rights ofimmunify from suits Sccuon 14} makes apphcable to other pro- 
ceedings only those proviaons of the Codewhich with procedure and not those 
sshichdealwithsubstanuvenghts Nor does section 41 (a) of the Indian Arbitration 
Act 1940 carry the matter any further By that secuon, the provisions eflhe 
Code of CivjJ Procedure, igo 3 arc made applicable to all proceedings before the Court 
under the Act Now, by its own lanwage section 86 (t) applies to suits only and 
section 14:, Code of Civil Procedure does not attract the provisions of section 86 (i) 
to procee^fs other than suits Accordingly, by the conjoint application of section4i 

of the Indian Arbitration Act and sections 86 (i) and 141 of the Code of Cnil 
Procedure, the provuions of section 86 (t) are not attracted to a proceeding under 
section 14 of the Indian Arbitration Act, 1940 It follows that the Court was com 
petenttoentertaintheproccedmgsutidersecQon i4of the Indian Arbitration Act, 
1940 and to pass a decree against the appellant in those proceedings, though no 
consent to the insucution of those proceedings had been given by the Central 
Government A Sovereign foreign State and a Ruler of such State may enjoy a 
wider immumty from legal proc^dmgs other than suits under the rules of Inter 
national Law recognised by our Courts, but ihc appellant is not now a Ruler of a 
Sovereign State, and cannot claim immuruty from proceedings other than suits 
The second contention of hjr Pathak must, therefore, be rejected 

The third contenuon of Mr Pathak raises the quesUon whether an amoimt paya- 
ble to a Ruler of a former Indian Sute as pnvy purse is a political pension within 
the meaning of secUon 60 (i) (g). Code of Civil Procedure The word ‘ pension ” 
m section 60 (i) (g), Code of Crvil Procedure implies periodical payments of money 
^ the Government to the pensioner See Jfaieab Bahadur of /tlurshidabad v 
Kamani Industnal Bank, Ltd * And m Buiamiker J{aik v Jfawab Imdad Ah Khan*, 
Lord Waston observed 

“A pens on whicb the Government of India ba* g ven a guarantee that it will pay, by a treaty 
obligauon contracted with another lovercigo power appe a rs to their Lordih ps to be m the 
stnetesi tense a political pension. Tbeobl gauon to pay as well as the actual payment of the 
pens on must, m such circumstance: be ascribed lo reasons of Slate pohey 

Now, the history of the integration and the ultimate absorpUon of the Indian 
States and of the guarantee for payment of periodical sums as pnvy ptu^e to the 
Rulers of the former Indian States arc well known Formerly Indian States u ere 
scmi-sovercign vassal States under the suzerainty of the Bntish Crown Wth the 


1 A.I R. 1964 S C 444 at pp -<46 
2. 61 ML.J SOa L.n, 1931 38 IJuStS 29 


and 220 

3 (£890) LR. 17 IJi. 181 tS6. 
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declaration of Independence, the paramouAtcy of the British Crown lapsed as 
from 15th August, 1947, and the Rulers of Indian States became pohtically indepen- 
dent sovereigns. The Indian States parted with their sovereignty in successive 
stages, firstly on accession to the Dominion of India, secondly on integration of the 
tates into sizeable administration units and on closer accession to the Dominion 
of India, and finally on adoption of the Constitution of India and extinction of the 
separate existence of the States and Unions of States. During the second phase of 
Ais pohtical absorption of the States, the Rulers of the Madhaya Bharat States 
including the Ruler of Jaora State entered into a covenant on 22nd April, 1948,. 
for the formation of the United States of Gwalior, Indore and Malwa (Madhaya 
Bharat). By Article II of the covenant, the covenanting States agreed to unite and 
integrate their territories into one State. Article VI provided that the Ruler of each. 
Covenanting Sjate shall not later than ist July,' 1948, make over the administration 
of the State to tire Rajapramukh and thereupon all rights, authority and jurisdiction 
belonging to the Ruler and appertaining or incidental to the Government of the 
State would vest in the United State of Madhya Bharat. Article XI (i) provided 
that “ the Ruler of eacli Covenanting State shall be entitled to receive annually 
from, the revenues of the United State for his privy purse the amount specified against 
that Covenanting State in Schedule I.” In Schedule I, a sum of Rs. i ,75,000- 
was specified against tlie State of Jaora. » Article Xi (2) provided that the amount 
of the privy purse was intended to coVer all the expenses of the Ruler and his family 
including expenses of his residence, marriage and other ceremonies and neither be 
increased nor-reduced for any reason whatsoever.' Article XI (3) provided that 
the Rajpramukh would cause the amount to be paid to the Ruler in four equal 
instalments at the beginning of each quarter in advance. Article XI (4) provided 
that the amount would be free of all taxes whether imposed by the Government of 
the United States or by the Government of India. Article XIII of the covenant 
secured to the Ruler of each Covenanting State all personal privileges, dignities and 
titles then enjoyed by them. Article XIV guaranteed the succession, according to 
law and custom, to the gaddi of each Covenanting State and to the personal rights, 
privileges, dignities and titles of the Ruler. The Covenant was signed by all the 
Rulers of the Covenanting States. At the foot of the Covenant, it was stated that 
“ The Government of India hereby concur in the above covenant and guarantee 
all its provisions.” In confirmation of this consent and guarantee, the covenant 
was signed by a Secretary to the Government of India. 

On the coming info force of the Constitution of India, the territories of Madhya 
Bharat became an integral part of India. Article 291 of tire Constitution provided r 

“ Where under any covenant or agreement entered into by the Ruler of any Indian State before: 
the commencement of this Constitution, the payment of any suras, free of tax, has been guaranteed or 
assured by the Government of the Dominion of India to any Ruler of such State as privy purse — 

(fl) such suras shall be charged on, and paid out of, the Consolidated Fund of India ; and 

{b) the sums so paid to any Ruler shall be exempt from all taxes on income. ” 

In view of the guarantee by the Government of the Dominion of India to the Ruler 
of Jaora State in the covenant for tire formation of the United State of Madhya 
Bharat, the payment of the sums specified in the covenant as privy purse to the 
Ruler became charged on the Consolidated Fund of India, and became payable to 
him free from all taxes on income. Article 362 provided that in the exercise^ of the 
legislative and executive powers, due regard shall be had to the guarantee given in 
any such covenant as is referred to in Article 291 with respect to the personal rights, 
privileges and dignities of the Ruler of an Indian State. Article 363 (i) provides 
that notwithstanding anything contained in the Constitution, the Courts would have 
no jurisdiction in any dispute arising out of any provision in any covenant entered 
into by any Ruler of an Indian State to which the Government of the Dpminion 
of India was a party, or in any dispute in respect of any right accruing under or any 
liability or obligation arising out of any of the provisions of the Constitution relating 
to any such covenant. Article 366 (22) provides that the expression Ruler 
in relation to an Indian State means a person by whom the covenant referred to in 

s C J— 38 
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Article 2gg (0 was entered into and who for the time being is recognised by the 
Tresident as the Ruler of the State and includes any person who for the time being 
IS recognised by the Pres dent as the successor of such Ruler 

Now the covenant entered into by the Rulers of Madhya Bharat States was a 
treaty entered into b> the Rulers of mdepcnd«*nt States by which they gave up their 
sen ere snt) o\er their respective temtoncs and scsttd in it the new United State 
of Madhaya Bharat The covenant was an act of State and any violat on of its 
terms cannotform the subject of any action in any municipal Courts Theguarantce 
given by the Gen ernment of India was in the nature of a treaty obhgat on contracted 
with the sovereign Rulers of Indian Slates and cannot be enforced by action in 
municipal Courts Its sanction is political and not legal On the coming info force 
of the Constitution of India the guarantee for the payment of periodical sums as 
pnvy purse is continued by Article 291 of the Cons titution but its es ent al poht ^1 
character is preserved by Article $€ 3 of the Constitution and the obligation under 
this guarantee cannot be enforced in any mtmicipol Coi rt Moreover if the Pr<^ 

dent refuses to recognise the person by whom the covenant was entered into as the 

Ruler of the State he would not be entitled to the amount payable as pnvy pune 
under Article 291 Now the periodical payment of money by th“ Government to a 
Ruler of a former Indian Stale as pnvy purse on political considerations and under 
political sanctions and not under a right legally enforceable m any municip^l^urt 
is stnctly a political peasinn within the meaning of section 60 (1) (g) of the Code 01 
Civil Procedure The use of the expression privy purse instead of the expres 
Sion pension is due to histoncal reasons The pnvy purse *ati$fics all the cssen 
tial charactenstics of a political pension and as such is protected froirt execut <m 
■undersection6o (i) (g) Code of Civil Procedure Moreover an amount of the 
privy pune receivable from the Government cannot be said to be a debt or other 
property over which or the proceeds of which he has disposing power within the 
mam part of section 60 (1) Qxle of Civil Procedure It follows that the third con 

tentionofMr Pathak must be accepted and it must be held that the amounts of the 

privy purse are not liable to attachment orsalem execution of the respondent s decree 
The third contention is raised in Civil Appeal No of 1963 arising out ol 
AppeallSo 33 of 1958 It follows that Civil Appeal No 568of igdsmustbeaJIowo 
All thecontcntions raised in Civil Appeal No 767 of 1963 arising from Appeals Nos 
and 82 of 1957 fail and accordingly this appeal must be dismissed 
In the result Civil Appeal No 568 of 1963 is allowed the order of the High 

Court in Appeal No 33 of 1958 is set aside and the order ofthe District Judge dated 

15th March 1958, is restored with costs in this Court only Civil Appeal No 7670* 
1963 IS dismissed with costs 

K-S CAJfo of 1^63 elhaed and 

C A Jio 767 of 1963 dismissed 
THE SUPREME COURT OP INDIA 
(Civil Appellate Jurisdiction ) 

Present — P B Gajenoracadkar Oil f Justice, M Hidayatullaji Raohu 
3AR DAYAL AND V RaMASWAMI, JJ 

Tek Bahadur Bhujil Appellant* 

35ebi Singh Bhujil and others Respondents 

Family lettUvunl—Re^mtUt for xdhdiij—RenstjaSwn lehm eiienSiat—Regisl aSioa Act {XVI of 1908) 
stctvm M—AppluahilUy 

Family arrangement aiiuch can be amred at orally Its terms may be recorded in wntmg »** 
Taemoranduin of what had been agreed upon between the parties The mernorandum nwd n®t be 
jirepared for the purpose of be ng used as adocumentoi wh ch future t tie ofthe parlies be founded 
It IS usually prepared as a record ofwbat had been agreed upon so that there be no hazy notions about 
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at in future. It is only when the parties reduce the family arrangement in writing tvith the purpose of 
using that ivriting as proof of what they had arranged and, where the arrangement is brought about 
by the document as such, that the document would require registration as it is then that it would 
be a document of title declaring for future what rights in, what properties the parties possets. 

A document which merely records the statements tvhich three brothers made, each referrirg to 
others as brothers and referring to the properties as joint property, would serve the purpose of proof or 
•evidence of what had been decided bettveen the brothers. It nas not the basis of their rights in any 
form over the property which each brother had agreed to enjoy to the exclusion of the others. Such a 
document svill not require compulsory registration under section 17 of the Registration Act. 

It is not necessary that some title must exist as a fact in the persons entering into a family arrarge- 
ment. It is not so much an actually existing right as a claim to such a right that matters. By family 
arrangement no title passes from one in whom it resides to the person receiving it and as no title passes 
no conveyance is necessary. 

Appeal from the Judgment and Order dated 7th August, 1958, of the Assam 
High Court, Gauhati, in Civil Rctision No. 29 (H) of 1957. 

Frank Anthony and D. J/. Mnkt^rjcc, Advocates, for Appellant. 

jy. C. CAdt/eyVe, Senior Advocate (A. if. Advocate, with liim), for Respon- 
•dent No. i. 

The Judgment of the Court was delivered by 

Raghubar Dayal, J .: — This appeal, on certificate issued by the Assam High 
Court, is by Tek Bahadur Bhujil, brother of Dhanbir Bhujil, respondent No. 2, and 
uterine brother of Debi Singh Bhujil respondent No. 1. Their mother was Beli 
Bhujilini, lespondent No. 3 since deceased. 

Respondent No. i instituted a suit on 3rd September, 1946, against the other 
three aforesaid persons in the Court of the Assistant Political Officer, Khasi States, 
Shillong, for partition of his half-share in the property mentioned in Schedule A to 
the plaint, as well as his half-share of the business known as Gurkha Dairy at Maw- 
prem, for separate possession of his such half-share by metes and bounds and for his 
Tialf-share in the income of profits of the business since i st Januar>', 1 943, to the date of 
the decree. He alleged in the plaint that he, Tek Bahadur and Dhanbir Bhujil 
were brothers and belonged to the same joint family centering round their common 
mother, respondent No. 3, who had come form Nepal about 26 years earlier. It 
was further alleged that the property in suit and the dairy business were acquired 
by the family in the name of Tek Bahadur, the eldest brother. Two other businesses 
were subsequently started. They were the Indian Sweetmeat House and tlae Dil- 
Ichosh Cabin at Police Bazaar, Shillong. These businesses were in the name of 
Dhanbir Bhujil. It was stated that on 31st December, 1942, the brothers decided 
with the consent of the motiter to enjoy the properties and the businesses in a certain 
■specified manner. The plaintiff and Tek Bahadur were to enjoy half and half the 
landed property and the dairy business, while Dhanbir was to enjoy the other two 
Tjusinesses. The mother was to enjoy the house property in Shillong Cantonment 
which had been purchased in her name. It may be mentioned that Dhanbir Bhujil 
and Beli Bhujilini were pro forma defendants and the real relief was claimed against 
Tek Bahadur, appellant. 

The appellant contested the suit on various grounds including the one that 
all the properties were self-acquired properties of his and that nobody else had any 
right, title or claim in them. The allegations in the plaint were not adnutted and it 
was specifically stated : 

“ the mother was never or is the head of the family as alleged nor were the pro- 

jrerties acquired by the family in the name of the defendant EJo. 1 as alleged in para. 2 of the plaint. 

Of the issues framed,' two issues were; 

“ (1) \Vhcther the properties in suit are joint properties of the plaintiff and defendant I, to the 
suit, or the self-acquired property of defendant 1 alone ? , 

(2) \Miether there was any division of the properties with separate possession and enjoyment 
Jis alleged ? ” 

The trial Court decreed the suit against defendant No. i holding that the proper- 
ties suit were joint properties of the plaintiff and defendant No. i and that there had 
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been a divuion of tbe family properties wth separate possession and enjoyment 
b> the parties as alleged by the plaintifT 

Tek Bahadur, appellant, prefe r red an appeal to the Deputy Commissioner o 
United Khasi Jamtia Hills at Shillong The appeal was dismissed Tet Bahadur 
then s»ent up in rcsnsion to the High Court of Judicature m Assam, under rule 3<) 
of the rules for the administration (^justice and police of the Khasi and Jaintia Hills, 
as adopted and modified by the Assam Autonomous Distncts (Administration of 
Justice) Regulation, 1952, as applied to the Administered Areas of Shillong The 
High Court rejected the petition stating that it had no force 

In support of the alleged divuion of properties in 1942, the plaintiff respondent 
relied on the agreement. Exhibit 3, which incorporates the statements of the three 
brothers and concludes with the expression 

“ Ue ihethieefaroclkenhavins Agreed ov«r the above tUtemejit and having made our on 
sutem'^tUm the presence of the Punch called by m and signed and kept a copy of each of ths- 
docuzs'nt as proof of it. The witnesses tn this matter as scheduled are true.*’ 

The twoquesUons urged in thu appeal on behalf of the appellant are (1) thatthe- 
agreement Exlufait 3 does not amount to a family arrangement , (u) that if it 
does amount to a family arrangement it required registration 

The contention of the appellant about the agreement, Exhibit 3, being not 3- 
record of a family airangenient is based on several grounds DebiSingh, respondent it 
was auntenne brother of the app'Uant and respondents and therefore could not be 
a member of their family There could not be a family arrangement between mem 
bers of the family and a non member The landed property, accordmg to the evi 
dence, was purchased from the money of their mother There was therefore ^ 
dispute about the title to this property Similarly, there was no dispute that the 
two businesses belonged to respondent No 2 It is uiged that it u essential for the- 
validity of a family arrangement that the parties to it amicably arranged some exist- 
ing dispute. ^Vhen there was no dtspute there could be no family arrangrmco^* 
Another attack on the validity of the femily arrangement is that the mother was nrt 
party to It. It is urged that dl the membm of the family should join in a family 
arrangengne. 

The first cemtenuon that respondent No ) was not a member of the family was 
not raised in the Courts below There was no such pica in the written itatcment 
filed by the appellant, and consequenllv, there was no such issue. The appellant 
his brother and mother migrated to this country from Nepal W'e do not know 
whether Hindu law as recognized m this country, obtains in Nepal It appears 
that some differences do exist. The plaintiffalJeged in the plaint t^tht, along with, 
the appellant and respondent No 2 were brothers and belonged to the same joint 
family centering round their common mother There was no specific denial that 
thebrothen did not form a joint family ^Vhal was specifically dcrued was that the 
mother w as the head of the family as alleged or that the properties were acquired bv 
the fomOy ui the name of the defendani The plaintiff, in cross-examination, stated 
** It u sol A bet that ncooriing lo Hjodu law anti atccordiji^ co Nepali lEjvIu ctatoraa, m 
ikiK. It w sot 

a bet that my mother was not the head of the bauly of Dh^hir and Tek Bahadur 
In view of the absence of any such spcafic pleas, issues and evidence, we are noh 
prepared to accept the contentions for llic appellant that respondent No i could not 
have been a mesnber of the family consisting of the appellant, his bnnhtr and mother 
merely on the groupd that he was th*- appellant’s utcrui'* brotljcr 

It 13 not an admitted case for the parties that the landed property in hfaw 
prem had been acquired from lh»’ money of the mother of the appellant ard 
lespondtnts Nos 1 and 2 The apip-llant claimed lb<- propmies, to be bis self 
acquired proper i cs It is obvious therefore that he must Iiave made such a 
claun m 1042 when the family arrangenKnt is alleged to liave taken place. 
Respondent No i claimed a share m this property Possibly, respondent No 2 also 
claimed a share, thoogh he possibly also claimed individual ngbts in ibe two busi- 
nesses There did, therefore, exist disputes about the properties with respect to- 
which the brothers came to certain ^ic e m en t. 
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There is nothing in^ the agreement, Exhibit 3, with respeet to the property 
the modier was to keep with herself. It is however alleged in the plaint and deposed 
to by respondent No. i that the agreement was arrived at with the consent of the 
mother and that she alone was to own and enjoy the House property in Shillong 
Cantonment bearing No. 5 JaJupara Bazaai.' The mother was therefore a party 
to the family arrangement. The fact that her statement was not recorded in the 
agreement, Exhibit 3, does not invalidate the family arrangement which can be 
arrived at orally. We are therefore of opinion that the Courts below rightly held 
that there had beeh a family arrangement between the appellant and respondents 
Nos. 1 and 2 on 31st December, 1942, and that the agreement Exliibit 3 is a record 
•of that family arrangement. 

The next contention for the appellant is tliat the agreement Exhibit 3 required 
Tegistration and is of no effect as it was not registered under the Indian Registra- 
tion Act. The trial Court and the first appellate Court held that the Registration 
Act was not in force in the area where the agreement was executed at the time of 
its execution in 1942. The High Court, on the basis of fresh evidence, was of 
•opinion that the matter required further elucidation and that it was not necessary 
to remand the case for a finding on the point as in its opinion this agreement did 
not require registration even if the Registration Act was in force in that area at the 
time of its execution. We need not say therefore anything further about the appli- 
cability of the ■'registration Act in that area, but we have, however, still to consider 
the contention for the appellant that the agreement Exhibit 3 did require registration. 
If we agree with him on this point, it would be necessary for the final disposal of 
the case that a elear-cut finding on the question of the applicability of the Registra- 
tion Act in that area be recorded by the trial Court or the first appellate Court. 
We, however, do not agree tvith the contention of the appellant that the agreement 
Exhibit 3, required registration. 

Family arrangement as such can be arrived at orally. Its terms may be record- 
ed in writing as a memorandum of what had been agreed upon between the parties. 
The memorandum need not be prepared for the purpose of being used as a document 
on which future title of the parties be founded. It is usually prepared as a record 
of what had been agreed upon so that there be no hazy notions about it in future. 
It is only when the parties reduce the family arrangement in writing widi the purpose 
of using that writing as proof of what they had arranged and, where tire arrange- 
ment is brought about by the document as such, that tire document would require 
registration as it is then that it would be a document of title declaring for future 
what rights in what properties the parties possess. The document Exhibit 3 does 
not appear to be of such a nature. It merely records the statements which the 
three brothers made, each referring to others as brothers and referring to the pro- 
perties as joint property. In fact the appellant, in his statement, referred to 
respondents i and 2 as two brother co-partners ; and the last paragraph said : 

“ We, the three brothers, having agreed over the above statement and having made our otvn state- 
ments in the presence of the Fanch called by us, and signed and kept a copy of each of this document 
as proof of it. ” 

The document would serve the purpose of proof or evidence of what had been decided 
hettveen the brothers. It was not the basis of tlreir rights in any form over the 
property which each brother had agreed to enjoy to the exclusion of the others. 
In substance it records what had already been decided by the parties. We may 
mention that the appellant and respondent No. i, even under this arrangement, were 
to enjoy the property in suit jointly and it is this agreement of theirs at the time which 
has later given rise to the present litigation between the two the document, to our 
mind, is nothing but a memorandum of what had taken place and, therefore, 
is not’ a document which would require compulsory registration under section 17 of 
the Registration Act. 

Learned Counsel for the appellant laid great stress on what this .Court said in 
Saha Madho Das v. Pandit Muhand Rsm^. Reliance is placed on tlie following in 

1. (1955) S.C J. 417 : (1955) 2 S.G.R. 22, 42-43 : (1955) 2 M.L.J. (S.G.) 1. 
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support ofthe contention that the brothers hiving no right m the property purchased 
by the mother’s money, could not have legally entered into a family arrangemeuL 
TTie observations are 

It u well settled thst acomprom seorfam lyarraagcmenti* based on lb® assumption ihat there is 
antecedent title ofsom-sort in the piftiesanJ the agreement acknowledges and defines what that 
title u eachpartv relinquishing all claims to proo-rty other than that falling to htishare and recogniz- 
ing the right of the others as they haJ previously asserted it to the portions allotted to them 
respectively That explains why no conveyanecis required m these cases to pass the Utle from the 
onein whom It retides to the person receiving It stndcr the family arrangement It is assumed that 
the title claimed by the p'rsonreceivingthe propertyunderthearrangementhad always resided in 
him or her so far as the property falling to his or her share is concerned and therefore no conveyance 
|S necessary 

These ob'ervaiions do not mean that some title must exist as a fact m the persons enter 
ing into a family arrangement The> simply mean tliat it is to be assumed that the 
parties to the arrangement had an antecedent title of some sort and that the agree 
ment clinches and defines what that title is Similar assumption can be made in the 
present case even on the basis that the property was purchased with the moneys of 
the mother How they got some anlct^ent title in the property is not for us to 
defenmne The plainlifT (respondent No i) alleged that the property belonged to 
the family The appellant tlid not allege that it could not have belonged to the family 
as it uas purchased with the moneys of the mother but claimed that it was his self 
acquired property In the circumstances, it can be assumed that the parties re- 
cognized the eastt-nce of such antecedent title in the parties to the property as was 
recognized by them under the family arrangement It is not so much an actually 
existing right as a claim to such a right that matters 

The obsen-ations further indicate that by family arrangement no title passes 
from one in whom it resides to the person receiving it and as no title passes no 
comeyance is necessary 

In support of the contention that the agreement Exhibit 3 requires registration, 
reliance is placed on what was said further in Madkn Dot's Cast^, which reids 

But, in our opinion, the principle can be earned furiber we have no hoitattwm 

taking the next step (fraud span) and iqiholding an amngement under which one set of menon 
abandons all cla n to all title and interest in all the properiies in dispute and acbiowledges that the 
sole and absolute title to all the propertio resides in only one of their numbn (provided he or the had 
claused the whole and made such an aomion of title) and are content to take such properties as are 
ass gned to their share as gifts pure and simple from him or her, or as a conveyance for eonstdenticn 
when conudeiatios u presenL 

The legal po>iuo-i m such a case would be this TTje arrangement or compromise would set out 
and define that the title cUirn-d by to all (he properi es m dispute was hu absolute utle as claimed 
and asserted by him and that it bad always res ded in him Next it would effect a transfer by 4 lo^ 
Candi)(lbeinrinbensothearrangeme-)t}orpropeTties XT and-^ andlher^leri? CandiJwould 
hold thar respective titles loider ihe ulJe derived from A Cut in that event, the formalities of law 
about the passing of tide by transfer would have to be observed and now wtherregutration or twelve 
years advene possessio-i would be necessary 

This Court extended the pnnaplc irehind the family arrangement to other cases 
which were not covered by the earlier obiervations It is urged, on the basis of tliese 
furtlier ob c-vations that registration is necessary for a document recording a family 
aTrangcTJicnt regarding properties to i }a<dt f/t- parties had eto pnor title TTmst 
observations apply to a case where one of the parties claimed the entire properl) 
and such claim was admitted by ihculhcrs and the others obtained property from 
that recognized owner by way of gift or b/ way of conveyance In the context of 
the document sta'mg these facts this Court held the real position to be that the 
sons obtaining the property from the sole owiwir derived title to the property fiom 
the recognized sole own-r and such a document svoald have to satisfy the various 
foimahiies of Jaw about the passing of title by transfer Tlic facts of the present 
case arc different Tlie agreement. Exhibit 3 docs not recognise that any of the 
brothers liad the sole and absolute title to any of the properties dealt witli by them 
On the other hand the reatala in the document indicate that the tlirec brothers 
considcicdthcpropcrty tobcjointpropertyof all them The fact that in the 
present proceedmgs the evidence shows that the land ed property at Mawpre m was 

t (1935) Saj 417 (1953) 2M.L.J (SC) 1 (1955) 2 S CR- 22, 42-43. 
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purchased from the moneys of the mother does not affect the nature of the arrange- 
ment arrived at between the three brothers. 

We are therefore of opinion that this case does not help in any way the appellant 
his contentions. 

The result is that the appeal fails and is dismissed with costs. 

^ g Appeal dismissed. 

' THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present :-P. B. Gajendragadkar, Chief Justice, Raghubar Dayae and- 

V. RA^D^SWAMI, JJ. A n t * 

Lala Shri Bhagwan and another • 

Shri Ram Chand and another ' ' ... 

Uttar Pradesh {Temporary) Control of Rent and Emotion Act {III of mi), sectron l-F-R^orml jurud.o- 
^ion Tstale oleLeJ-^^^^^^^ opposite parUes-If bad as opposed 

to principles of natural justice. 

Tribunals dealing with rights of citizens-It bound to adopt judicial approach. 

Practice-Single judge considering earlier decision require reconsideration-Proper procedure. 

Fracti ^ , nrincioles of natural justice have to be followed ajid judicial 

The extent of the area wh ^ nrimarily on the nature of the jurisdiction and the posier 

approach has to be adopte , P provisions to deal svith questions affecting the rights, 

conferred on any authority or under section 3 (2) of the U. P. (Tempo- 

of citizens. The jurisdicti w co ^ character that principles of natural justice cannot 

rary) Control of Rent and Evi j. _ ^he Commissioner exercises his revisional power 

be excluded from the proceedings • . j of natural justice. Both the Magistrate 

under section 3 (3) acting under section 3 (3) are dealing with the ques- 

acting under section 3 (2) an required to adopt a judicial approach. The 

tion of the rights of the before the State Government under section 7-F must partake of the 

revisional proceedings which go Government is authorised to caU for the record suo moiu, 

same character. It is true that Government would not be in a position to decide the 

but that cannot alter the a y.F unless it gives an opportunity to both the parties 

matter entrusted to its jurisdiction un of justice wHch determine the nature 

to place their respective points o ^ section 7-F, and in securing the ends of 

of the order which the State Governm^t Wd p ^ 

i„,„. .he s,e,e O™— «-e, .eeUo. 7-1. 

opportunity to o , A.I.R. 1964 All. 148, overruled. 

Murlidhar v. State of ’ that if a single judge hearing a matter 

Considerations decisions of the High Court, whether of a Division Bench or 

is inclined to take he should not embark upon that enquiry sitting as a single 

of a single judge, need to be r pivision Bench, or in a proper case, place the relevant papers 

judge, but should refer the constitute a larger Bench to examine the quesUon. 

before the Chief Justice to en Judgment and Decree dated gth May, 1963 ,. 

Appeal by Speaal Leave. to 

of the Allahabad Hig Advocate, (B. R. L. Ijengar, S. K. Mehta and 

A. V. Vtswamlha , for Appellants. 

K. L. Mehta, A 5 Kahndujc and GanpatRai, Advocates 

C B Agariuda, Senior Advocate, (.d. o 

with idm), for Respondents. , ^,^d by 

The Judgment of the ^daw which arises in this appeal by 

ScateGoven......^ 


* C.A. No. 764 of 1964. 


1st March, 1965.. 
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Xrtur Pradesh under section 7 F of the Uttar Pradesh (Temporary) Control of Rent 
and Eviction Act 1947 (hereinafter called the Act) is rendered invalid by reason of 
the fact that before passing the said order, die State Govenunenl did not hear the 
two respondents Ram Chand and Kailash Chand who were affected by it This 
question anses in this way The respondents are the present tenants of the premises 
hearing municipal No 863 situated at Jiunna Kinara Road Agra commonly 
hnown as Putana Mahal Their predecessors were let into possession as tenants 
by the appellants Lala Shri Bhagwan and Shrunati Gopal Devi on an agreement 
that they would pay a monthly rent of Rs 58 4-0 and that the tenancy would com 
mcnce from the Sudi i of each Hindi month and end on Badi 15 of the next month 
The two appellants applied to the Rent Controller and Eviction CMBcer (hereafter 
called the Officer) under section 3 of the Act for permission to file a suitm eject 
ment against the predecessors in mtercst of the respondents The Officer grantw 
permission by hisordcr passedon istSeptember 1951 The respondents then moved 
the Additional Distnct Magistrate who had been authorised by the District Magis- 
trate to hear appeals against the decision of the Officer The appellate authonty 
declmed to confirm the permission granted to the appellants and remanded the case 
to the Officer for a fresh hearing On re hearing the matter the Officer changed hu 
view and rejected the appellants application for permission on 9th August 1952 
The appellants then moved the appellate authority again and prayed that the onp 
nal ord"r grantmg permission to them to sue the respondents should be restored 
On 9th December 1952 the appellate authonty ordered that permission should be 
granted to the appellants for suing the respondents in ejectment The respondents 
then moved the Commissioner of Agra in revuion On 4th February, 1953 
rcvisional authonty allowed the xevisional applicauon and set aside the appcllaK 
order granting permission to the appellants That took the appellants to the State 
Oovemmeat under section 7 F of the Act On 7ih May 1953 the State Govern 
ment directed the Commissioner to revise his order on jhe ground that it thought 
that the need of the appellants was genuine Acting in pursuance of this d rection 
the Contmuwioner passM an order on aSthJuly, 1953 by which be cancelled his pre 
vious order and confirmed the order pas^ by the appellate authority granting 
permission to the appellants to rue the respondents in ejectment This order 
clearly the result of me direction issued by th* State Government under sect on 7 * 
of the Act After thu order was passed the appellants su“d the respondents m 
ejectment the Court of the Civil Judge, Agra 

The claim made by the appellants forejectment of the rejpondents was resisted 
by them on several grounds and on the contensions raised by the respondents the 
trial Court framed SIX issues One of the issues vvas whether the permission granted 
to the appellant to sue the respondents was valid It is with this issue that we are 
concerned in the present appe^ The inaljudgc found in favour of she appellants 
on thu issue and record -d has conclus on in their favour even on the other issues svluch 
had been framed by him In the result the trial C^rt passed a decree in favour 
oftheappellantsonsistAugmt, 19^7 The respondents challenged this decree by 
prefenog an appeal in die Court of the First Additional Civil Judge Agra In 
their appeal they disputed the correctness of the findings recorded by die trial Ccrurt 
on all the issues includmg the issue about the val dity of the sanction obtained by 
the appellants before filing the present suit The appeal Court confirmed aU the find 
mgs recorded by the trial Judge wuth the result that the respondents appeal was 
dumused on the 30th May, 1959 


Thcrcs^ndcntsthenwenltothcAlfahabad HighCourtbywayofSccond Appeal 
The learned single Judge of the said High Court who heard the said appeal was 
called upon to corn der the quesUon as to whether the permusion cranted to the 
appelfa^ was valid T^t m fact, was th- only issue wii h was raued before 

jum.^eother^uesvvhich had bcenfoundmfavojr of the appellants were not 

r^ed^ore-^ learned Judge On the sssueas to the val.d.^of the sanction 
obtained by the appellants the learned Judge cam- to the con liuion that tife said 
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sanction ^vas invalid inasmuch as the State Government in exercising its authority 
under section 7-F of the Act, had not given an opportunity to the respondents to be 
heard. He took the view that in exercising its authority under section y-F the State 
Government was required to decide the matter in revision in a quasi-judicial 
manner and it was absolutely essential that the principles of natural justice should 
have been followed by the State Government before reaching its decision and an 
opportunity should have been given by it to the respondents to place their case 
before it. 

It appears that this question had been considered by Division Benches of the 
Allahabad High Court in the past and the consensus ofjudicial opinion appeal s to have 
been in favour of the view that the revisional order which the State Government is 
authorised to pass under section y-F, is not a quasi-judicial order but is a purely ad- 
, ministrative order, and so, it is not necessary that the State Government should hear 
the parties before exercising its jurisdiction under the said section. The learned 
single Judge was persuaded by the respondents to consider whether the said deci- 
sions were right and he came to the conclusion that the view taken in the said deci- 
sions was not right. The judgment delivered by the learned single Judge shows that 
he had reached this conclusion on re-examining the question in the light of some 
decisions of this Court to wlrich Iris attention was invited. After he had reached this 
conclusion and had dictated a substantial part of his judgment, his attention rvas 
drawn to a decision of this Court in Laxman Purshollam PimputLar v. Stale of Bombay 
and others^, which was then not reported. The learned Judge considered the blue 
print of the judgment to which Iris attention was invited and thought that the said 
judgment confirmed the view he had already taken about the nature of the proceed- 
ings and tire character of the jurisdiction contemplated by section y-F. Having 
held that the State Government rvas bound to give an opportunity to the respon- 
dents to place theit version before it, before it exercised its authority under section y-F, 
thelearned Judge naturally came to the conclusion that the impugned order passed 
by the State Government under section y-F was invalid, and that inevitably meant 
that under section 3 of the Act, the suit was incompetent. In the result, the Second 
Appeal preferred by the respondents was allowed and the appellants’ suit ordered to 
be dismissed . In the circumstances of the case, the teamed Judge directed that the 
parties should bear their own costs tiiroughout. It is against this decision that the 
appellants have come to this Court by Special Leave ; and so, the only point which 
falls for our decision is whether the revisional order passed by the State Government 
under section y-F, without giving an opportunity to the respondents to place’ their 
case before it, is rendered invalid. 

When a legislative enactment confers jui isdiction and power on any authority 
or body to deal with the rights of citizens, it often becomes necessary to enquire 
whether the said authority or body is required to act judicially or quasi-judicially 
in deciding question entrusted to it by the statute. It sometimes also becomes neces- 
sary to consider whether such an authority or body is a tribunal or not. It is well- 
known that even administrative bodies or authorities which are authorised to deal 
with matters within their jurisdiction in an administrative manner, are required to 
reach their decisions fairly and objectively ; but in reaching their decisions, they 
would be justified in taking into account considerations of policy. Even so, admi- 
nistrative bodies may, in acting fairly and objectively, follow the principles of 
natural justice ; but that does not make the administrative bodies tribunals and does 
not impose on them an obligation to follow the principles of natural justice. On jhe 
other hand, authorities or bodies which are given jurisdiction by statutory povisions 
to deal with the rights of citizens, may be required by the relevant statute to _ act 
judicially in dealing with matters entrusted to them. An obligation to act judicially 
may, in some cases, be inferred from the scheme of the relev'ant statute and its material 
provisions. In such a case, it is easy to hold that the authority or body rnust act in 
accordance with the principles of natural justice before e.xercising its jurisdiction and 
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its pwers , but it is not necessary that the obligation to follow the principles of 
natural justice must be expressly imposed on such an authority or body If it 
appears that the authority or body has been given power to determine questions 
affecting the rights of citizens, the very nature of the power would inevitably impose 
the Iimitauon that the power should be exercised in conformity with the principles 
of natural justice ^Vhether or not such an authority or body is a tribunal, would 
depend upon the nature of the power conferred on the authority or body, the nature 
of the nghts of citizens, the decision of which falls svithm the lunsdiction of the said 
authority or body, and other relevant circumstances This question has been con 
sidcrcd by this Court on serveral occasions In The Associated Cktncnl Companies Ltd, 
Bhipendra Cesnent Works, Surajpar v P Jf Sbarma and anotler'^ both aspects of this 
matter have been elaborately examined and it has been held, adopting the viciv 
erpressed by thcHouseofLordsiniJr^rfev Baldwin and others*, thzt the extent of the 
area where the prmciples of natural justice have to be followed and judicial approach 
has to be adopted must depend pnmanly on the nature of the jurisdiction and the 
power conferred on any authority or body by statutory provisions to deal with the 
questions affecting the rights of citizens In other uords in that decision this Court 
has held that the test prescribed by Lord Reid in his judgment in the case of Ridge* 
affords valuable assistance in dealing with the vexed question with which we arc 
concerned m the present appeal 

Lctus therefore, examine the scheme of the Act and the nature of the power and 
jurisdiction conferred on the State Government by section 7 F The Act was passed 
in 1947 and its mam object obviously was m the words of the Preamble, to continue 
during a limited period powers to control the letting and the rent of residential and 
non residential accommodation and to prevent the eviction of tenants therefrom. 
TTie Preamble further provides that whereas due to shortage of accommodation in 
Uttar Pradesh it is expedient to provide for the continuance during a limited penod 
of powers, to control the letting and the rent of such accommodation and to prevent 
the eviction of tenants therefrom the Act was enacted Indeed, it is a matter of 
common knolwedge that similar Acts have been passed in all the States in India 

Section 3 of the Act provides that subject to any order passed under sub secuon 
(3) no suit shall, without the permission of the District hlagistrate, be filed in any 
ciw Covitt against a tenant for his ewcUon from any accommodation, eacept on one 
or more of the following grounds ’ Then follow seven clauses (a) to fg) which set 
out the grounds on which a landlord can seek to evict his tenant even without the 
permission of the District Magistrate The scheme of section 3 therefore, is that in 
order to protect the tenants from eviction thel^gislaturehas provided that the land 
lords could evict their tenants only if there was proof of the existence of one or the 
other of the seven grounds speafted by clauses (a) to (g) m section 3 (i) Having 
made tbs general provision, secUon 3 (i) makes an exception and enables the land* 
lord to seek to evict his tenant even though bs case may not fall under any of the 
seven clauses of section 3 (1), provided he has obtained the permission of theDistnct 
Magistrate In other words, if the District Magistrate grants permission to the land 
lord, he can sue to evict the tenant under the general provisions of the Transfer of 
Property Act, as for instance, section 106 This clearly means that the District Magis- 
trate is empowered to grant exemption to the landlord from complying with the 
requirements of clauses {a) to (g) of secuon 3 (i) and Ukethe case of the tenancy m 
quesuon ouUidc the provisions of the said clauses That is the nature and effect 
of the power conferred on the District Magistrate to grant p*rmi$sion to the landlord 
to sue his tenant m eviction. 

Secuon 3, as It was originally enacted provided that no suit shall, without the 
permission of the District Alagistrate, be filed in any civil Court against a tenant for 
bs evnction from any accommodauon except on one or more of the grounds specified 
by clauses {a) to (/) Clause (g) has been subsequently added 
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^ 95^1 claus^ (2), (3) and (4) iverc added to section 3 by the Amending Act 
^ result of these amendements that section 3(1) now provides 
that subject to any order passed under sub-section (3), the permission granted by 
me District Magistrate would enable the landlord to sue his tenant in ejectment. 
It IS no\v necessary to read sub-sections (2), (3) and (4), wlrich are as follows : — 

(2) \Vherc any application has been made to the District Magistrate for permission to sue a 
tenant for eviction from any accommodation and the District Magistrate grants or refuses to grant 
the permission, the party aggrieved by his order may, ivithin 30 days from the date on which the order 
IS communicated to him, apply to the Commissioner to revise the order, 

( 3 ) The Commissioner shall hear the application made und ersub-section (2) , as far as may 
be, snthin six weeks from the date of making it, and he may, if he is not satisfied as to the correctness 

propriety of the order p^sed by the District Magistrate or as to the regularity of proceedings 
held before him, alter or reverse his order, or make such other order as may be just and proper. 

(4) The order of the Commissioner under sub-section (3) shall, subject to any order passed 
by the State Government under section 7-F, be final. ” 

The scheme of these tliree sub-sections is that the District Magistrate should first 
consider whether the landlord should be allowed to sue without complying with 
clauses (a) to (g) of section 3 ( 1 ). When he decides the question one tvay or the 
other, the party aggrieved by the decision has been given a right to apply to the 
Commissioner to revise the said order within the limitation prescribed by sub-section 
(2). That takes the proceedings before the Commissioner, and he exercises his revi- 
sional jurisdiction and reaches his own decision in the matter. Sub-section (4) 
provides tliat the revisional order passed by the Commissioner shall, subject to the 
order passed by the State Government under section y-F, be final. That takes us 
to section y-F. Section y-F reads thus : — 

V The State Government may call for the record of any case granting or refusing to grant per- 
mission for the filing of a suit for eviction referred to in section 3 or requiring any accommodation 
to be let or not to be let to any person under sectioli 7 or directing a person to vacate any accommoda- 
tion under section 7-A and may make such order as appears to it necessary for the ends of justice. ” 

As we have already indicated, the question we have to decide in the present appeal 
is : what is the nature of the proceedings taken before the State Government under 
section y-F and what is the character of the jurisdiction and power conferred on the 
State Government by it ; are the proceedings purely administrative, and can the 
State Government decide the question and c.xercise its jurisdiction without complying 
with the principles of natural justice ? 

In dealing with this question, we have first to examine the nature of the power 
conferred on the District Magistrate himself. There is no doubt that what the 
District Magistatrate is authorised to do is to permit the landlord to claim eviction 
of his tenant, though he may not comply witlz section 3 (i), clauses (a) to (g), and 
that clearly means that the order which the District Magistrate may pass while 
granting sanction to the landlord has the effect of taking away from the tenants the 
statutory protection given to them by the scheme of section 3 (i). A landlord 
can normally evict his tenant by complying with the relevant provisions of the Trans- 
fer of Property Act. Section 3(1) imposes a statutory limitation on the said power 
by requiring the proof of one or the other of tire seven grounds stated in clauses 
, [a) to (g) of section 3(1), before he can seek to evict Iris tenant. That limitationn 
is removed by the sanction which the District Magistrate may grant ; and so, it 
is plain that the order which the District Magistrate passes under section 3 (2) , 
affects the statutory rights of the tenants. That is one aspect of the matter which , 
cannot be ignored. 

The second aspect of the matter is tliat the party who may feel aggrieved by 
the order passed by tlie District Magistrate, is given the right to move the Commis- 
sioner in revision within the prescribed period oflimitation, and this provision neces- 
sarily implies tliat the District Magistrate should indicate his reasons why he makes a. 
particular order under section 3 (2) . Unless the District Magistrate indicates, 
though briefly, tlie reasons in support of his final order, the Commissioner would not 
be able to exercise his jurisdiction under section 3(3). How could tlie Com- 
missioner consider the question as to whethei the order passed by the District Magis- 
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trate u correct or « legal or is proper unless he knows the reasons on svhich the said 
orderisbased’ Thus the provision for a revisional application to the Commissioner 
also indicates that the Distnct Magistrate lias to ucigh the pros and cons of the 
matter and come to a certain conclusion before he makes the order The i^ule 
naturally imports the requirements that the parties should be allotsed to put their 
versions before him The D strict Magistrate cannot reasonably weigh the pros and 
cons unless both the landlord and th** tenant are givcnanopportunitytoplace&eir 
versions before him Therefore we are satisfied that the jurisdiction conferred on 
the District Magistrate to deal with the rights of the parties is of such character^t 
principles of natural justice cannot be oxludcd from the proceedings before him 

This conclusion is very much strengthened when tve consider the provmons of 
section 3 (3) This clause sjjeafically requires tlm Commissioner to hear the apph 
cation made under sub-seetion (2) within the specified penod This requuement 
positively suggests ^at the proceedings before the Commissioner arc quasi judicial 
Thu clause further provides that the Commissioner has to be satisfied as to the correct 
ness legality or propnety of the order under revision He can also exaimnc the 
question as to the re^anty of th^ proceedings held b fore the District Magutrate 
In our opiruon it is impossible to escape the conclu'um that these provisions un 
ambiguously suggest that the proceedings before the Dutnet Magutrate as well as 
before the Commissioner are quasi judicial in character Farth*r, the revision 
power has to be exercised and a revisional order has to be passed by the 
Cominmioncr to serve the purpose ofjtuticc because the clause prtmdts that the 
Coninussioner may make such other order as may be just and proper Thus we 
arc satisfied that when the Dutrict Magistrate exerases his authonty under scebon 
3 (2) and the Commissioner exerases hu revuional power under section 3 (3), tb^ 
must act according to th* principles of natural justice. They are dealing with the 
qiKiUon of the nghts of the landlord and the tenant and they art required to adopt 
a judicial approach 

If that be the true position in regard to the proceedings contemplated by 
sub^tion 3 (2) and sub sections (3) •* u not difficult to hold that the revision pro 
codings which go belbre the^iate Oovermnent under section 7 F must partake 
of the same character It is true that the Stats Government is authorised to call 
for the record no molu but that cannot alter the fact that the State Government 
would not be in a position to deade the matter entrusted to its jurisdiction under 
section 7 F, unless it gives an opportunity to both the parties to place their respective 
pouitscd' viewbeforcit It is the ends ofju ucc which dctennmc the nature of the 
order which the State Govenmicnt would pass under section 7 F, and it seems to us 
plain that in securing the ends of jusuce the State Government cannot but apply 
pnnciplo of natural justice and olTcr a reasonable opportunity to both the paitia 
while It exercises its junsdicUon under section 7 F 

c hav e already refciied to the general policy of the Act. In that connection 
we may mention tw o other sections of the Act Section 14 provides that no decree 
for the evicuon of a tenant from any accommodation passed belbre the date of com 
menccmentofihis Act, insofaraa itrlates to the eviction of such tenant, be 

executed against him so long as this Act remains in force eccept on any of the 
grounds menuoned m secuon 3 This section emphaocally bnngs out the mam 
object of the Act Vvhich is to save the tenants from eviction “ITiat is why it pres 
cubes a bar against the exccuUon cd the decrees which may have been passed for the 
eviction of tenants before the Act came into force unless the landlords arc able to 
shcAv one or the other grounds mem oned in section 3 

A similar provision IS made by section 15 in regard to pending suits. It lays 
down that m aU suits lor eviction of tenants from any accommodation pending on the 
date of commencement of this Act, no decree for eviction shall be p^d except <m 
one or more of the grounds mentioned in secuon 3 This provisions emphasises 

importance attached by the Act to the protection of the tenants from eviction. 

The tight conferred on the tenants not to beeviacd exceptonthe specified grounds 
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enumerated by clauses (a) to (g) of section 3 (i), is a statutory right of great signifi- 
cance, and it is tliis statutory right of which the tenants would be deprived when 
the landlord obtains the sanction of the District Magistrate. That is why 
we think the Act must be taken to require that in exercising their respective powers, 
under section 3 (2) and section 3 (3), the appropriate authorities have to consider 
the matter in a quasi-judicial manner, and arc expected to follow the principles 
of natural justice before reaching their conclusions. 

We have already indicated that the Allahabad High Court had consistently 
taken the contrary view and held that the functions discharged by the appropriate 
authorities under section 3 (2) and section 3 (3) are administrative and an obligation 
to follow the principles of natural justice cannot be imposed on the said authorities 
vide J{aroliam Saran v. State of U.P.K Indeed, after the learned single Judge had 
held in the present proceedings that the view taken by the earlier deci^ns m the 
Allahabad High Court was erroneous, a Division Bench of the said High t^ourt 
considered the same question once again and re-affirmed its earlier %aew vide 
V. State of U.P.\ We have carefully considered the reas(ms given by ^a^J 
Judges when they rt-affirmed the earlier view taken by the High Court of Allahabad 
on this point. With respect, we are unable to agree with the decision in Murltdhar s 

case^. 

In this connection, we may refer to the decision of this Court in 
Pimpulkar's case^ on which the learned single Judge partly relied “ 
conclusion. In that case, this Court was ca led upon ^ 
the revisional jurisdiction conferred on ffie State Government under 
of the Watan Act was purely administrative, and it came to the conclusion that in 

iTclinJthe^ffiir 

as on administrative authority ; its dec™ isjudicial or quasi-judi^^^^^^^ 
essential that the State Government should follow Pnnciples of naturalj^^ 

reaching its conclusion under that section. These . the scheme of the 

ofthe Watan Act cannot however be said ^ 

Act with which we are '^JlSeTtetmoi^ rfghs conferred on the tenants, 

concerned in the present appeal deals witn me sm ^ 6 nnccpccion .^f the Watan 

the relevant sections ofthe Watan Act deaH wi i e ^ ^ decision in Lixman Parshot- 

property itself. That being so, it cannot be sa neressarv implication the 

tam Pimputkaf. re^r/d to the nature 7 i the power con- 

Sd“e^at^“ S and y-F of the Act 

Before we part with tins appeal, we ought ^o po^t^o’jlj^t 

haye been appropriate if the learned J S. . Division Benches of 

consider the question as to whether the ear 1 It is plain that the said 

the High Court needed to be re-considcred implication overruled by any 

decisions had not been directiy or delivered by the learned single Judge 

decision of this Court, indeed, the judgin matter himself and in fact he had 

shows that he was permaded to gather decisions were erroneous even 

substantially recorded his conclusion tha . . , . in Laxman Purshottam 

before his attention was drawn to the decisio emphasise that considerations 

Pimputkar’s case\ It is hardly necessary to 

of judicial propriety and decorum require decisions ofthe High Court, whe- 

mattcr is inclined to take the view that j be re-considered, he should not 

ther of a Division Bench or of a single J S j hut should refer the matter to a 

embark upon that enquiry sitting as a sing J S mjevant papers before the Chief 
Division Bench or, in a proper case P^^^^^^ gh “mine the questi^ That 
Justice to enable him to constitute a I^g matters and it is founded on 

is the proper and traditional way to dea jg to be regrette d that the 
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learned single Judge departed from this ttadiuonal way m the present case and chose 
to examine the question himself 

The result is, the appeal fails and is dismissed Tlicrc will be no order as to 

costs 

Appeal dismissed 

THE SUPREME COURT OF INDIA 
(Civil AppeDatc Jurisdiction ) 

Pbesekt — K SoiTBA Rao.JC Skaii ajjdR S BaciiawaTjJJ 
Rangubai Kom Shankar Jagtap Appellant* 

V 

Sunderabai Bharatar Saltharam Jedhe and others Respondtnir 

Saprm-Owt Rules OrJer \& tuSe \i-A~^eept— Coal Pfoceiute Code {V ttf \90S) OrJerZl— 

Appeal egavut pretm nary deerte-^Dealh tf tespondenS — Legal reprelenSaSuiettnpleaJed m final decree preeetdmgs 
~~1J saves appeal Jrem ahatmtit 

Rule oC Order !6 live Supreme Court Rules 1930 Incorporate* tlie rules of abaiement m 
the Code of Gvil Procedure Order 22 andaboiAfiide 171 in ihc First Schedule to ihe Ind an tanuta- 
tion Act in the Supreme Court Rules The remltof these provuions i* that if an applicat on fobring 
On record the legal represeiitatives of a respondent u not made iviihin 90 day* from the dale of death 

ofthe said respondent, the appeal abate* butan application to *et aside that abatement can be made 

Within 60 day* from the date of abatement. 

Mo doubt an order bringing the legal representatives on record in one stage of tie suit be it m 

the suit or laaRappeat^auuttheiiitetlocutoryordeTorfinalordermademtheHdteTiuresforell 

fubsequent stages of tbe sun Cut the same legal position cannot be iiwoLed in the revene or convene 
situation. A suit u not a continuation of an appeal. An order made m a luiisuhaequent to the filing 
of an appeal at an earlier juge will move fonmd with the lulatqMiii suges of the suit or appeals 
taken therefrom , but it cannot be projected backwards into ibe appeal that has already been filed 
It eannotpottibly become an order in the appeal Therefore the order bringing the legal represen* 
tatives of a respondent on record m the final decree proceedings cannot enure for the benefit of the 
appeal filed against the preUimnary decree Consequently there war an abatement of the appeal so 
fat as the deceased respondent was concerned 

Sty Inder Siieh v Kansht Rm IdR. 44 iJl. 218 {228} 33 M UJ 486 and Shaniaranorawa 
Satalayay Vsxmt iiengsu 60ML.J 267 distinguulied 

(In the instant case there were nosufEaent grounds for exrusngibe delay (of over three yean) 
«i filwg the appheat on for bringing the legal representat ve» o> lhat respondent on record 1 

Applications for substitution and Ibr condonation of delay Appeal by Special 
Leave from the Judgment and Decree dated 8ih Apnl, 1959, jo* fh® Bombay 
High Court in First Appeal Ko 666 of 1954 

S G Fatioatdhan, ^nior Advocate, {A G Ratnaparhhi, Advocate, with him), 
for Applicant 

J^assnil Lai, Advocate, for Respondents 
The Order of the Court was delivered by 

Svhba Rao, J — -These are two applications one for the substitution of the legal 
representatives of respondent No 7 m Cml Appeal No 43oofi9G3 on the fde of 
this Court and the other for the condonation of delay in filing the first application 
The first question is whether there is sufficient ground for exaismg the delay in 
filing the application for bringing the legal representatives of the 7th respondent on 
record The facts are as ibllows SaLharam Alaruti jedhe and others filed Spcaal 
Civil Smt No 10 of 1954 in the Court of the Civil Judge, Senior Division Poona, 
against Rangubai Kom Shankar Jagtap for possession of the plainMcheduIe property 
and for mesne profits and obtained a decree therein Against the »id decree the 
defendant preferred an appeal to the High Court of Bombay The High Court 
by its judgment dated 8ln April, 1959, dunussed the appeal The defendant filed 
an application for Special Leav e to pmer an appeal to this Court and the same was 

•C.M-P S«rj.2401 a»id2402 c4l9C4iathc 
matter of C.A. ho 430 of 1963 


(jt bUreh, 1965 
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granted on i6th June, 1959. The appeal was admitted on 27th July, ig6i. Bet^veen 
these two dates, on 12th November, 1959, the 7th respondent, Keshavarao Marutirao 
Jedhe died. Thereafter, on 7tli March, 1964, the defendant filed Civil Application 
No. 1 1 18 of 1964 in tlte High Court of Bombay for bringing on record the legal 
representatives of the 7th respondent and for necessary certificate to that effect. 
On nth August, 1964, a Division Bench of the High Court granted the certificate. 
On 19th February, 1964 the defendant filed in this Court Civil Miscellaneous Petition 
No. 2401 of 1964 for bringing on record the legal representatives of the 7th 
respondent and on 8 th October, 1964, filed Civil Miscellaneous Petition No. 2402 of 
1964 for condoning the delay of 4 years and 19 days in filing the aforesaid first peti- 
tion. In the said petition the petitioner gave two reasons for condoning the delay, 
namely, (i) tlie petitioner is a poor widow Ih ing in Poona with her daughters and 
theie is no male members in the family of the petitioner to look after the proceedings, 
and (ii) after the preliminary decrees in the proceedings for the determination of 
the mesne profits, tlie plaintiffs brought the heirs and legal representativs of the de- 
ceased 7th respondent on record within the time prescribed and as the legal represen- 
tatives were brought on record at one stage of the suit, no question of abatement would 
arise in respect of tlie appeal. The respondents filed a counter-affidavit pointing 
out that there were no grounds for excusing the inordinate delay, that the appellant 
had been conducting this long drawn litigation from the year 1946, that she had a 
son-in-law who was helping her, that the deceased was a prominent man of Poona 
whose death tvas published in all the newspapers and that the appellant was living 
in the same locality and she must have had knowledge of his death soon after it 
occurred. It tvas further pleaded that the fact that the legal representatives of the 
7th respondent were brought on record in the final decree proceedings cotild not in 
law prevent tlie abatement of the appeal, if tihey were not brought on record in the 
appeal in time. 


Under Order 16 , rule 14, of the Supreme Court Rules, 1950, an application 
to bring on record tlie legal representatives of a deceased appellant or respondent 
shall be made \vithin 90 days of the deadt of the said appellant or respondent. 
Under die proviso thereto, in computing the said period the time taken in obtaining 
a certificate from the High Court shall be excluded . Even if the said time is excluded, 
there will be a delay of about gi years in filing the application to bring^the 
legal representatives of the deceased 7th respondent on record. From the counter- 
afiidavit filed by the respondents it is clear that the 7th respondent was a prormnent 
citizen of Poona and the fact of liis death W'as published in all newspapers j and 
the petitioner resides very near the place where the 7th respondent was living. She 
has been conducting tliis litigation from the year 194^ and was in contact with her 
Advocates from time to time in connection widi the appeal. She has alro a son^un- 
law who is helping her in the litigation. She had also the knowledge of the fact &at 

the legal representatives of the 7th respondent were brought on record in the final 
decree proceedings. In the circumstances the fact that she is an illiterate woman 
cannot possibly be a ground for excusing this inordinate delay in brn^ing the 
representatives of the 7th respondent on record in the appeal. We, theretore, not 
that there is no sufficient ground for excusing the delay in bringmg the legal 
representatives of the 7 th respondent on record. 

. The next question raised is an interesting one oflaw. p^n^nni^t^were 

tion of facts it will be seen that the legal representatives of the 7th respondent \ er 
brought on record within the prescribed time in the final decree S ' , 

question is whether it would enure for the benefit of the appeal ; that is to say wfie 
there by reason of that fact there is no abatement of the appeal. 

The relevant provisions of the Supreme Court Rules, 
have already given the gist of Order 16 , rule 14 of the said Rules. Rule 14 A 
thereof reads : 

p , ‘‘The provisions of Order 22 of the kr^as'^may^c apply to 

SchediUe to the Indian Limitation Act, 1908 (IX of ^ ^ j Supreme Court. ” 

appeals and proceedings under rule 12 and rule 13 in the High Court ana m me 
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Rule 14 A by reference incorporates the nxles of abatement in the Code of Civil Pro 
cedure and also Article 171 in the First Schedule to the Indian Limitation Act 
in the Supreme Court Rules Under Order 22 rules 3 and 4 of the Code 01 
Civil Procedure, if the plaintiff or the defendant dies and the right to sue d«s not 
survive to the surviving plaintiff or against the surviving defendant, as the case 
may be, his legal rcprcsentatit^s diall be brought on record within the prcKribed 
time , and where within the tune limited by law no application is made the suit 
shall abate so far as the deceased plaintiff is concerned or against the deceased defra 
danl, as the case may be Under rule rt thereof ‘ m the application 
Order to appeals so far as may be, the word plaintiff ” shall be held to include the 
appellant, the word ‘ defendant ’ a respondent, and the word ‘ suit ’ and an 
appeal ’ The result is that for the purpose of abatement a suit and an appeal are 
treated as different proceedings and the suit or the appeal, as the case may be, abates 
if the legal representatives of the deceased plauitifF or defendant arc not brought on 
record withm the time prescribed Under Article 171 of the First Schedule to the 
Lumtation Act an application to set aside an order of abatement shall be made wth 
m 60 days from the date of abatement The result of these provisions is that if an 
application to btmg on record the legal tcpresentatives of a respondent is not made 
within go daj-s from the date of death of the said respondent, the appeal abates , 
but an application to set aside that abatement can be made within 60 days from the 
date of abatement 


But, if by reason of the fact dial the legal representatives of the deceased 7th 
respondent were brought on record in the final decree proceedings, there was no 
abatement, this Gcmrt no doubt wiU exercise its discretion liberally m condoning the 
delay m not formtlly getting the I^al representatives of a deceased party recorded 
in appeal in time 

The main contention, therefore, is that by reason of the fact that they 'were 
brought on record in the final decree pro^edmgs, there was no abatement of the 
appeal 

It IS said that the final decree proceedings is a stage in the suit and the appeal is 
another stage in the suit, and, therefore, the bringing on record of the legal i epresen 
tativam one stage of the suit will enure for all stages of the suit including the appeal 
This conclusion, the argument proceeds, flows from the reasoning of thejudgment of 
the Judicial Gommitte* inBry /ndarSin^Av KanikiRm^ The relevant facts of that 
case were thes- Pending a suit an application was made Ibr directing a party to 
produce certain boolcs and that was ordered by the District Judge T^rcaficr an 
application svas made to the Chief Court to revise the order of the District Judge 
Pending the revision the plaintiff and the and defendant died Within the pres 
cnbed time their legal representatives were brought on record m the revision Sub 
sequently that revision was dismissed as withdrawn The legal representatives of the 
plaintiff and the and defendant were not brought on recoil in the suit within the 
time prescribed The question was whether the suit had abated The Judicial 
Committee held that the suit did not abate and the following reasons were given 
for that viciv 


. , P'jviUff«iep ei-nwjveoftb- oi gtn»i pjoiniifr and the defendant! reoresenUtivo of 

Jot, Ual, had D*e3 introduced in the Ch <f Court No doubt that \f»t onljr done in the coime of sa 
jntetto|TiWry appuciti'n aj W ih- product of boob Bat ihejntroducuon of a pUinliEF or * 
defen dant for one itage of aSuic u ag intfoduction forallitagea and Ihe prayer wlucbaeeiaj 10 hare 
been made oi eirjirmciialrffit by the ptuntilf wJusappJ cation totheDotnet lodge Prentcr under 
wiisup ffloj aadofn'jefr-ct-CJitei tbejudgmrnt^ehtor waj only formsHy railed 
»ii thenoa preface of hu repce “ruMiveiwouldaCford no ground for thea^tementofthe *wt,' 


This judgment is an authonty for the position that if the legal rcpresentetives of a 
deceased plaintiff or defendant arc brought on record in an appeal or revision from 
an order made in the suit, that would enure for all subsequent stages of the suit 
The same principle was sought to be octended m a Msdras decision to a cross appeal 


I <1917J LJt.4( lA 218 228 35 MLJ 433 
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see Shankaranardna Sardaya v. Laxmi- HengsuK There, two appeals were indepen- 
dently.filed against the decree in a suit — one was filed by the plaintifT and the other 
by the defendant. The plaintiflT-appellant died and in the appeal filed by him his 
legal representatives were brought on record in time, whereas it was mot so done in 
the appeal filed by the defendant-respondent. It was argued that by reason of the 
fact that the legal representatives of the plaintiff were brought on record in the appeal 
filed by him tliefe was no abatement in the appeal filed by the defendant. The Court 
negatived tlie contention and when the aforesaid decision of tlie PriA/y Council was 
cited, it Avas distinguished on the following grounds ; 

“ Their Lordships have held that the introduction of a plaintiff or a defendant for one stage of a 
suit is an introduction for' all stages. Wlien the subject-matter of the interlocutory application svas 
pending in the appellate Court it Avas deemed to be one stage of the smt and therefore there Avas no 

needtoputinafr«happlicationatafurtherstageofthesuitAvhenitcameonfortnal before the first 

Court. Gan it be said in the present case that Avhat Avas done in one appeal could enure for the benefit 
of another appeal unless the latter appeal can be deemed to be a contimmtion or a further stage of the 
appeal in Avluch the legal representatives Avere brought on record ? I am constrained to say that 
it is difficult to extend the principle of the decision of the PriAy Council to the facts of this c^e. 

Tliis decision accepts tlie principle laid down by the Privy Council but distinguishes 
the case before it on the ground that the interlocutory appeal is not a continuation 
or a further stage of the appeal in Avhich the legal representatives VArere brought on 
record. Many other decisions Avere cited at the Bar, but they on y suppor e 
position that in bringing the legal representatives of a deceased party on record in 
one appeal 'vvill not enure for the benefit of a cross-appeal. 

Let us noAv consider the question on principle. A 

I22,fules3,4 and II, of the Code of Civil Procedure, shoAvs that the doctrme ^ 

abatement applies equally to a suit as weU as to an appea . n Sgfendant ” 
the said rules 3 and 4 to an appeal, instead of “plamtifF drfendant 

^‘appeUant ” and “ respondent ” have to be read m ^hose mles. th^^^ 

fore, if a respondent dies and his legal representatives are no ro g , ^ 

the preseribed time, the appeal abates as against the respondent ur^der rule 4 ^ read 
Avith rule II of Order 22 of the Code of Civil Procedure. there 1 anotiier 

.principle recognized by the Judicial Committee in , rebresentatives 

■Softens the rigbur of this rule. The said principle is that if tte legal representatives 

"are brought on record Avithin tlie. prescribed tune a on of tliis 

We for the benefit of alLthe subsequent stages of *e suit. The applied efi tins 

principle ^ different situations will help to amwer^^^^^P Pj^^ mesne 

present case, (i) A filed a suit against B ^r *e re T P interlocutory 

•profits. After the issues. Avere framed, B died. A ^ -i- n were brought 

application for produet jon of documents, die legal^^^^^ record , would 

on record within the time prescribed.. I he ora. and an. appeal .Avas 

onurefor the benefit of the entire suit. ( 2 ) T^e sin "'.I, j jp j^nt died and' his 

Ailed i, the High Court and was pcnd.ng.temn.^Tte^^^^^^^ 

•legal representatives were brought on record. representatives on recoi;d in the 

-to the trial Court. The order bnnging the ppresen ^ 

appeal would, enure for .the further _ stages o p appeal the defendant 

against an interlocutory order made m a sui . ■j’l.g anneal was dismissed. 

died and his legal.representatiyes Avere brough on r ^ order bringing die legal 

The appeal being a continuation or a, stage of the ^uit the order, 
representatives bn record would enure order Avaf confirmed, modified 

Avould be so whether in the appeal the tria common, namely, the order 

or reversed. In the above 3 illustrations one f be 

... "•w^smadeatones^^g^ 


Bringing on record the legal representatives rfipr or final order made in 

the suit or in an appeal against th® interlocutory or^ er^^^^^^^^ appellate 

illif*. for iQ nnlv a COntUlllS-tlOn. , . . or Substl" 


It in 


' the suit, for an appeal is only a contmuatio it replaces or substi- 

■order confirms that of the first Court, tnutiines in . the suit and becoihes a part 


1 . 


s C J— 40 


60M.L.J. 267 :A.I.R. 1931 Mad.;277. 278. 
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of It It IS as It were the suit was brougjit to the appellate Court at one stage and 
the orders made therein were made in the suit itself Therefore, that order enures 
for the subsequent stages of the suit 


Bat the same legal position cannot be invoked m the reverse or converse 
simanon A smt 1! not a continuauon of an appeal An order made m a suit 
subsequent to the ming of an appeal at an earlier stage will move forward with the 
subKquent stages of the suit or appeals taken therefrom , but it cannot be projected 
backwards mto the apf^al ^t has already been filed It cannot possibly become 
appeal Therefore the order bringing the legal representatives 
k 0“ Ac final decree proceedings cannot enure for 

Ac a^cal filed against the prelirmnary decree We, therefore, 
hold that the appeal abated so far as the 7th respondent was concerned 
In the result, the petitions arc Hi<iT n.«<^ 


KS. 


Petitions dismissed 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Presekt — K. Subba. Rao, J G Sham amd R S Bachawat, JJ 
The UmversityofMysore and others Appellants* 


Gopala Gowda and another - 

Respondents 

d^ljs»t>Uimtrit,Ait(XXino/l9:>^ uttmsniicndiZ-^PcweTt n , j tr 

tiM Academe Carnal w «wctj« of tte p<wm ewtfemd by leciieni 22 
vmityAotptxmoflSoSluvobd Powt.top,o>onboe«.J t "flho M>«>teUm 

for .ho powor .o admt to « o«uo.o.h„a ,„p,„ wood hooouogmoa. 

appheahoa ofa toMonablo tai proved theraselvos tob« lujO. } *twlepu who have on ihc 

..Smthatoonwe ffon aoooun, of «ener.l.n.o,,,od.f„. 

.npowwang dnahUty to prowonte a eoarro of.tljv , „ J m a eourw pr on acoonn. of 

Academic Counpl to bo unfit to proteeutc hit Wamrm. t^ 

Coont^m oaetcuo of to authonty to o«..„?3^ „o „ 

prtscribe cond uons on which itudoiU may be admitted to ^ ^ authority to 

ihaU ducontinuc training m that course. And & ture by a itiirfr„rr ”1 the itudent 

in four examinat ons u certaudy a reasonable test of^h ‘”’‘^'8^ 

after securing admission to aa institution imparling traininK for orofe ' disability If 

held ent tied to continue indefinitely to attend^ ^ 

contmuetoofferhimselfforsuecessiveejcamiiiations a lowering of academ ^Pphcation and to 

result Power to nuinU n standards in the course ofsuld^oiL, a^o would inentaMy 

pu n i m u m qua! fications for admia on course* oTjtudv and n. not merely to prescribe 

wh.chm.y,„hiy.he.mde„.f„,,ub„..u™ «'^nce 

degree dploma certificate orotheracademicdistinctiontot^cnf.^vT^'^*^'®"^'"®'® 8™** 
at the final examinauon W direct that a student who is oroved ^ **«aijier» 

tilde to complete the course within a reasonable tone to duc^ue 

forreitrcting the caress on maintenance of the standards There is no warrant 

attendance >«*S«h of the course and prescript on of minimum acad^icatT'”* 


“““'■‘‘uemic attainments 

■ 962 of the High Chun January, 


• OAi. Nos 565 and 566 of 1963 


2nd March 1963 
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G. S. Pathak, Senior Advocate, (Af/j. Rajinder Jfarain & Co., Advocates), for 
Appellants. 

R. Gopalakrtshnan, Advocate, for Respondents. 

Tlie Judgment of the Court was delivered by 

Shah, J. ^Thcse appeals raise the question whether the Academic Council 

of tlie Mysore University was competent in exercise of the powers conferred by 
sections 22 , 23 and 43 of the Mysore University Act XXIII of 1956 to frame clause 
3 U) of the Regulations relating to the grant of tlie degree for Bachelor of Veterinary 
Science (B.V.Sc.). The Mysore University Act XXIII of 1956— -hereinafter 
referred to as ‘ the Act ’—was enacted to, provide for the reorganisation of the Umver- 
sity of Mysore and other incidental matters. The powers of the University are 
described in section 4. Section 121 provides for the constitution of the Academic 
Council— which is one of the authorities of the Umversity designated under sectio 
13— and section 22 sets out the powers of the Academic Council. It provides . 

“ The Academic Council shall, subject to the provisions 
regulation of teaching, courses of studies to be pursued, arid rnamtenance of the stand 
s^^S^ise such other powers and perform such other duties as may be prescribed. 

By section 23 other powers of the Academic Council are prescribed. In so far as 

it is material, the section provides ; 

In particular and ivithout prejudice to the g^e^li ty oUhe P^wemtame?; 1 - 

Academic Council shall have, subject to the provisions of this Act, the loiiowing P r 

... * * • * 

****** * 

(e) to make Regulations relating to courses, schem es of c n m 

student shall be adndtted to the examinations, degrees, diplomas, certmcaies 
distinctions. ” 

Section 43 of the Act sets out the scope of the Regulations. It «na^s : 

“ Subject to the prowsions this Ac9 the Re^atw^^^ follow’ng I^Sters, namely 

of the powers, enumerated in sections 22 and 16 ol^ tnis aci an 

fil the admission of students to the University ; • , . 

' .... j apvTees of other Umversities as eqmvalent to the 

(ii) the recognition of the exanunatio^ and degrees 01 otner urn 

examinations and degrees of the Umversity conditions on which students of the 

(iii) the University courses ^ .[J) ; i,e admitted to examinations 

University and affiliated colleges arid other UmveBity imi ^ 

for the degrees, diplomas and certificates of the University , 

(iv) the granting of exemptions. ” ^ Academic CouncU 

In exercise of the powers conferred y degree for Bachelor of Veterinary 

“ No candidate who fails four BlT^ore is'^one of the colleges affiliated 

sWdenK foi die degree course in Bachelor 

of Veterinary Science (B.V.Sc.). parallel. Gopala Gowda— 

These Uvo appeals arise on admitted in the year 1958 as a student 

respondent in G.A. No. 5^3 ^ Veterinary College. Gopala Gowda ^ws 

in the First Year'Course in the Mysore te ^ Course examinations. The 

declared unsuccessful in four succes rj^en informed Gopala Gowda 

ControUer of Examinations, Mysore un right to continue studies 

by letter dated 2nd August, 1961 Jb fR V Sc ) course under Regulation 3 (c) 
for tlie Bachelor of Veterinary Science University leading 

of the Regulations govermng the co^e of may (B.V.Sc.) Gopala Gowda 

to the degree of the Bachelor of Court^f Mysore praying that, for reasons se 

then presented a petition m Hig , quashing the order conimunica 

out in his affidavit, the High Court do issue a wn y 
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ty the ControUer of Examirra^ions in hi5 letter dated 2nd August, 1961 and do 
further direct the University of Mysore and the Controller cf Examinaltom to 
permit him to appear for the subsequent examinations and to prosecute his training: 
for the Bachelor ofVetennary Science Course The other respondent Bheemappa 
Reddy had also failed to satisfy the examiners m four successive First Year Course 
examinations commencing from April, 1959, and on being intimated by the ^ 
Controller of Examinations that he vsnll not be permitted to continue his training 
for the Bachelor of Veterinary Science (B V Sc ) Course under Regulation 3 (c) he 
iiled a similar \Vrit Petition in the H*gh Court 

The High Court of Mysore held that Regulation 3 (c) of the Regulations 
governing ih* course of study leading to conferment of the degree of Bachelor of 
Vetennary Saence of the Mysore University could not be said ‘ to subserve the 
purpose of maintaimng the standards mentioned in section 22 of the Mysore 
Umvenity Act and on that account was beyond the competence of the Academic 
Council or the University and those bodies had no power to prevent Gopala Gowda 
and Bheemappa from prosecuting their studies and from appearing at the subse 
quentexammauons With Spcaal Leave, the University of Mysore, the Controller 
of Examinations and the Principal of the Mysore Veterinary College, have appealed 


In the viewof the High Court, underseclionsa of the Act the Acadenuc Covnal 5 
could prescribe minimum qualifications for admission to a degree course in an 
a^bated college, and also could prescribe standards which qualify a candidate 
for admission to the degree or academic distinction, but the Council had not the 
power to prescribe a condiivoti on the satisfaction of which a student admitted to 
the Course could prosecute his study in the course to which he had been admitted. 
Power to frame Regulations for “ maintenance of standards ’ mihin the meaning 
■of section 22 and prcscnbuig conditions on which a student shall be admitted to 
an exanunation within the meaning of section 23 (3) {e) did not, in the opinion 
of the High Court, import power to make Regulauon preventing a student admitted 
to a course from prosecuung his study, for the only consequence of failure in an 
■examinauon is that the student does not qualify himself ibr admission to the degree 
sought by him and the University would be entitled to withhold conierment of 
the degree, but not to obstruct the prosecution of the course ofstudy The expression 
'* maintenance of standards ” m the view of the H gh Court could only take in 
considerations such as undergoing a course of study and keeping a prescribed 
minimum attendance m an institution mamtamtl or recognised by the Univer 
aity, but it does not and 


cannot be uken to mean thatbxreasononlyoriheticttljata itudent has not attained Ite 
itand»idrfknowiedgeoipiormencyreii«ured forpaaiuigihe examination vwUunthat period he 
can be said to be for all umes incapable of atuining that standard 


The High Court proceeded to observe 


‘ The power 10 mamwin certain standards before a degree or other academic distinct on is con- 
Jerred upon a person inrolva the poster lo withhold ibe confement of that degree unless a person 
attains the neceuarjr standard butitcannoieuheruilogiccriniusuce involve the power vo refuse to 
permit a person lo attain tUt sundard That power can and should be exercised at the time of 
admisnon into the course of study if the University is oftbeopinioa that the applicant for admisuon 
intothe counedoonoieven^eMlheininiiriuinsuiUbihtyforiafcingthatcotirse ofstudy t>nce 
It admits him into the Course of study ii must be held to have entertained the op nion that he do« 
have the mmimurastn lability to take that course which means that he has the capacity by undergoing 

the course of study to attain the Masdaid necosary for receiving the degree 


We are unable to agree with the view expressed by the High Court. The 
Academic Council is invested with the power of coTiiroUing and generally regula 
tmg teaching councs of studies to be pursued and maintenance of the standards 
thereof, and for those purposes the Academic Council u competent to make regula 
bons amongst others relating to the courses, schemes of examinations and 
conditions on which students shall be admitted to the examinations, degrees diplomas 
certificates and other academic disunctions The Academic Counal u thereby 
invested with powertocontroltheentireacademic life of the student from the stage 
of admission to a course ofstudy to the ultimaie conferment ofa degree or acadcmie 
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distinction. Admission to a course or brandi of study depending upon possession, 
of the minimum qualifications prescribed does not divest the Academic Council 
of its control over the academic career of the student, for the Council has for main- 
taining standards the power to prescribe schemes of examinations, and^ also to 
prescribe conditions on which students shall be admitted to_ the examinations. 
Power to prescribe conditions on ^vhich a student may be admitted to ^ the exanu- 
nations, in our opinion, necessarily impUcs the power to refuse to admit a student 
in certain contingencies, for the po^ver to admit to^ an examination imphes the 
power to weed out students who have on die application of a reasonable test proved 
themselves to be unfit to continue the course or prosecute training m that course. 
If on account of general inapitude for being trained in a course or on account o 
supervening disability to prosecute a course of study, a student admtted to tha 
course is found by the Academic Council to be unfit to prose^te lus traimng,_i 
would, in our judgment, be within the power of the Acadenuc Counci , m exercise 
of its audiority to control and maintain standards, and also of its authority to pres- 
cribe conditions on ivhich students may be admitted to exanunations, to 
the student shall discontinue training in diat course. And fai ure V ^ , 

qualify for promotion or degree in four examinations, is certain y a re 
of such inaptitude or supervening disability. If after securing ^ ™ entitled 

institution imparting training for professional courses, a studen ma> 

to continue indefinitely to attend tlie institution, without adequa e ^PP j 

to continue to offer himself for successive examinations, a mvenng of 

standards would inevitably result. Power to maintain ^ 

studies, in our judgment, confers autitority not merely to ^ at nn institution 

cations for admission, courses of study and minimum atten an . a^tgority 

which may qualify the student for admission to the examna ’ . distinction to 

to refuse lo grant a degree, diploma, certificate or other acato distincUon^to 

students tvho fail to satisfy the examiners at tlw fina j’ complete 

that a student who is pro 4 d not to have the abihty or ^e i JZLnt 

the course within a reasonable time to discontinue the , matters sudr 

for lestricting the expression “ maintenance of the academia 

as minimum attendance, length of the course and prescription of nummum acaa 

attainments. . „ •» 

The High Court w^ R Sr 'welSfotStdlMhe S however, 

had no power to prescribe Regulation 3 lO* vve ^ , 

..T _ TT« _ 1_ 


had no power to prescribe Regulation 3 ^062 tlie two respon- 

that since the High Court decided the case on J 7 ’| j^ve appeared for 
dents were pemiitted to continue their courses of study and tiiey hav^ PP^^^ 


dents were permitted to continue their courses o y ^ passed their 

the subsequent examinations and they were dec . , terms for the 

second and third year examinations and have P , Hieh Court was erroneous 

degree examination. Even though, permitted to 

we do not think, having regard to the (act t^ gavmg applied for any interim 
continue their course of study, the University j j. gh^ld be passed m these 

orders pending disposal of these theftove rec&ved. 

appeals so as to deprive the respondents of the ™ drcumst.rroes 

These appeals are filed with j merely because we disagree with, 

of the case, we do not think we would bej , ’ Ration, in making an effective 

theinterpretation of the High Court of therelevantre^au^^^ ^ University 

order against the respondents so as to nullify result a 
concerning thent in 4p.ot of the second 

The appeals are therefore dismissed. Appeals dismissed'- 

K.S. 
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the supreme court of INDIA. 

(Civil Appellate Jurisdiction ) 

Presekt — K N ^Vanciioo, J R Mudiiolkar and S M. Sixri,J!J 
^ (deceased) after him by lus legal represen- 

^ . . AppeUmli* 

true imu offJu ptrmtthhsiiii 

trsontffaiuiJ’^ (J*'«/’t882) seclua 51 — Compensation for imprasemnils— Cannot it tUot it} 

rJ p L H-tho/ias no right to sihproperij 

time ^ ^'’^'“‘^‘^^^^PpfnltoStiptem'Coatl—XtioCasefamollesitiPfiir&ip’Pt 

EiS»Mond*wife^dh!r UMUtuted a imt asitnit her (ather (letond defendsat) ud 

3bare.n ^ «> “ d«larauon lhal .be‘«. ihe owner oU bS 

rate posjejion of half ihare \ .'^*'"****P*“e“*oa of defendant* 2 lo 8 and for paruticniadieia 
ahwlutepropertia of her malJ^r ^^'ding to the pbmtiff the propertia v« lb 

devolved onherandthefint/lrf’ ^ ’”'**^‘*****«>n‘ldefeadant,anduponherdeathlbep«P«®“ 

tojovnheraaeo-plainiifr«»i....,..*”^*^******'''°*‘*'”'* Since thefintdefesdantdidBOiw*' 

toihefintdefendaatiuunff thiA'h''**!***!***"'^*"^’ ^c’^fiJmsiheiuiUheplamuffieiitaMiw 

P««iei which were m the oan.^. * P^muTand the fint defendant werejeint ownert of iheiatpi*' 
la order to effect a requeued ihe e<«peraiion of the lit drfodffl' 

the lit defendant had wntfei » I »^^^**”!** The tint defendant lent no reply AfewTonaA# 
dojre whauoeverinraoeetof.kt / *, ^retep-mother wherein ibe lUted, lairr afia , I b*" ®“ 

StveourcoMenttoaavthm.. 4 j. . , Bveryihing belongs to tny fetter '** 


dojre whauoeverinr«*De«/.f.u. / **’*‘*P'a»»ther wherein ibe lUted, lairr afia, '*lw«w 

Stve our conient to anything done * ' Everything belongs to tny fetter 

* snll executed by defendant So ^ aefether" Later the fint defendant and her husband attai^ 
defendanu 3 to 8 la the tui t fit-.! * dupoaal of the fuit propertiei m femur » 

the plainuff and aUo claimed a ^ Pl^mafl; however, the fint defendant admitted tteebaa « 
•ait propertia The tnal Court the other defendanti in respect ofher half »laie» tit 

stopped by her conduct from ***““ "** PJ^aiUlTbut held that the first ddradM'*’’ 

the decree pased m favour^.h. T“* J" ^e lOgh Court on appeal while con£n=^J 

lar decree and passed a decree m hw would abo be entitled tosnw 

In the present appeal fii-j, '^‘*'“^*”P^’*’'»S'Onofherhalf»harcwithfuturcniesneprc£» 

alone it was contended (,) P«tauung to the first defo'J*' 

•lOnofherallegedhalfshareof.h^J . '*^''*"®''I^^lterconductfroni claiming P«»f 
etopayforthciniproveiiii.Titiefr and if she was not lo estopped *he mint at lea" 

P^wlavourofadere„d^J^j,^^''^^^I>eopeniesbydefendantNo 2 . OOnodecrtecaa^ 
open to a Court to award future teansposiuon as plaintiff m Ihe imt , and (u’") ■* 

(1) the first defendanfw, 'I’™®^t®apartywhodidrot claim theroin the loit 

»wt properties. »»« estopped by her conduct from cUiming her halfihare is »!« 

Theconductofthefintdefi.,,.!, . 

mg Mth *be plaintiff, „,„^^^“'«“0teepIying to thenoucc of the plamuffapd in not eo^ 

thatshcimphedlyadmittedthSeh^ 

Nor could the statement, com j “* ’**' Properties 

f 2 ■» S !«.«. ,h. 2,'?".?'''“" »"‘1“ '■r •!>= Sn> drf-mtol lot" 

to hit (iool with thenv ^hr^propr^uei did not belong to him M-l ■ij' ^ 

to to knotdodgo, on bohllf ortho pU ”"«■ thotcroro bo doomed to hovo Km 

*™?“ “■'f Wlobo.™ “Tii"* *“■ 'Irff J>n> -ntoto win tbn. no pombd 

• ^nd.inlbnd„,j„ ho, lotto, to bo,?"" ordofe„diinl No 2 booooto ot wKlH' 

— ^er Mep.iBniS.»- 


■"C-A. No 730 on962 
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The attestation of the will by the first defendant and her husband would no doubt aflic them tvith 
iwledge of what the father was doing, but it cannot operate as estoppel against them. The tvill 
j lid take effect only upon the death of the father and therefore no interest in the property had at all 
nued to defendants 3 to 8 even on the date of the suit. So far as the father was concerned he knew 
: true position and therefore, could not say that an erroneous belief about his title to the properties ' 
IS created in his mind by reason of the conduct of the first defendant attesting the document. 

The object of estoppel is to prevent fraud and secure Justice bettveen the parties by promotion of 
ncity and good faith. Therefore where one person makes a misrepresentation to the other about 
ict he would not be shut out by the rule of estoppel if that others knew the true state of facts and must 
mscquently not have been misled by the misrepresentation. Thus the person who sets up an estoppel 
,'ainst the other must show that his position was altered by reason of the representation or conduct 
the later and unless he does that even the general principle of estoppel cannot be invoked by him. 


(2) Defendant No. 1 could not also be made liable to pay for the improvements alleged to have 
esn effected on the suit properties. No man who, knotving fully well that he has no title to property 
sends money on improving it can bepermitted to deprive the onginal owner of his right topossession 
r the property except upon the payment for the improvements which were not effected ivith the 
onsentof that person. 

(3) Section 99 of the Civil Procedure Code (V of 1908) would be a bar to interfere with the 
[ecree passed by the High Court in favour of the first defendant on the technical ground that no decree 
an be passed in favour of a defendant who has not asked for transposition as a plaintiff ; and 

(4) the asvard of future mesne profits in the instant case could not be attaeked on the ground that 
be first defendant did not ask for the same. The plaintiff claimed not only partition and separate pos- 
ssionofherhalfshareofthe properties but also mesne profits. DefendantNo. I admitted the plaint" 
iff’s claim and had in substance prayed for a similar decree in her favour. 

Qnaere : Whether future mesne profits can be awarded to a party who has not made a claim in 
espect of them? 

Mohd. Amm and others V. Vakil Ahmed and others, \952SG-R.nZZ, held regmred reconsideration. 

Obiter : Past mesne profits cannot be aivarded to a successful party to a suit for possession unless a 
teira tvas made in respect of them. 

A case of family settlement which tvas never set up before the loii cr Courts cannot be set up for 
he first time before the Supreme Court. 

Appeal from the Judgment and Decree, dated 19th February, 19595 ®f the 
Miysore High Court in Regular Appeal ISfo- 208 of i95^"52- 

S, JC, Venkdlctrangctiengar and A. 0 . Rdlttapnrkhi Advocates, for Appellants. 

S. T. Desdi, Senior Advocate {Pfatinit Ldl, Advocate yvith him), for 
Respondent No. i. 


K. K. Jain, Advocate, for Respondent No. 2. 
The Judgment of the Court was delivered by 


Mudholkar, J.— This is an appeal by defendants Nos. 3 to 8 from a decision of 
■flie High Court of Mysore passing a decree in favour of respondent No. i tvho was 
defendant No. i in the trial Court, for possession of half the property which was me 
subject-matter of the suit and also allowing future mesne profits. 

The relevant facts are briefly these ; The plaintiff who is the elder sister of 
the first defendant instituted a suit in the Court of the District Judge, Bangmore for 
a declaration that she is the owner of half share in the properties d^enbed in me 
schedule to the plaint and for partition and separate possession of half share and for 
mesne profits. According to her the suit property was the absolute property of 
her mother Puttananjamma, and upon her death this prope^ devifived on her 
and the first defendant as her mother’s heirs. Since, according to her, e s 
defendant did not want to join her as co-plaintiff in the suit, she ^vas joined ^ 
a defendant. It is common ground that the property was in Ae possession of the 
second defendant, R. S. Maddanappa, the faAer of the plaintiff and “e first 
defendant and Gangawa, Ae second wife of Maddanappa and her children. 
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Maddanappa died dunng the pendency of the appeal before this Court and his 
legal representatives arc the other defen^nts to the suit Briefly stated h s defence 
vvLch IS also the drfence of the defendants other than defendant No i is that though 
the suit propert cs belonged to Gowramma the mother of Puttananjamma she 
had settled them orally on the latter as well as on himself and that after the death 
of Puttananjamma he has been in possession of those properties and enjoying them 
as full owner He further pleaded that it was the last wish of Puttananjamma 
that he should enjoy these properties as absolute owner The plaintiff and the first 
defendant had according to him expressly and impliedly abandoned their n^t 
m these properties that lus possession over the properties was adverse to them and 
as he was in adverse possession Ibr over the statutory period the suit was barred 
Finally he contended that he had spent more than Rs 46 000 towards improve 
ments of the properties which was met partly from the income of his joint ancestral 
properly and partly from the assets of the third defendant These improvements 
he alleged were made by him borta fide in the belief that he had a nght to the suit 
properties and consequently he was entitled to the benefit of the provisions of section 
51 of the Transfer of Property Act 

The first defendant admitted the claim of the plaintiff and also claimed a decree 
against the other defendants in respect of her half share in the suit properties The 
other defendants however resisted her claim and m addit on to what the second 
defendant has alleged in his written statement contended that she was estopped by 
her conduct from daimmg any share m the properties 

The trial Court decreed the claim of the plaintiff but held that the first defendant 
was estopped from claiming possession of her half share in the properties left by 
her mother The first defendant preferred an appeal before the High Court 
challenging the correctness of the dec sion of the tnal Court The other defendants 
also filed an appeal before the High Court challenging the decision of the trial 
Court m favour of the plaintiff It would appear that the plamtiffhad also preferred 
some cross-objections AU the matters were heard together in the High Court 
which dismissed the appeal preferred by defendants Nos 2 to 8 as well as the cross 
objections lodged by the plaintiff but decreed the appeal preferred by the fint 
defendant and passed a decree in her favour for possession of her half alurc in the 
suit properties and future mesne profits against the remaining defendants 
Defendants Nos 2 to 8 appbed for a certificate from the High Court under Article* 
*33 (0 ifl) and 133 (1) (c) m respect of the decree of the High Court in the two 
appeals The H gh Court granted the certificate to defendants Nos 2 to 8 m so 
far as defendant No i was concerned but refused certificate in so far as the plaintiff 
was concerned We arc therefore concerned with a limit'^d question and that is 
whether the High Court was right in awarding a decree to the first defendant for 
possession of her half share and mesne profits 

Mr Venkatarangaicngar who appears for the appellants accepts the position 
that as the certificate was refused to defendants Nos 2 to 8 in so for as the plaintiff 
u concerned the only points which they arc entitled to urge art those wh ch con 
cem the first dcfcndant alone and no other The points which the leam*d Counsel 
formulated are as follows 

(1) It u not open to a Court to award future mesne profits to a party who 
did not claim them in the su t 

(2) No decree can be passed in fovour of a defendant who has not asl'cd for 
transposil on as plaintiff in the suit 

(3) That the first d fendant estopped by her conduct from claiming 
possession of her alleged half share of the propert es 

We will consider the quest on of estoppel first The conduct of the first 
defendant from wluch the learned Counsel wants us to draw the inference of estoppe 
consists of her attitude when she was served with a notice by the plamUfT her 
general altitude rcspecung Bangalore properties as expressed m the letter dated 
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A < » »• »» f f- 

i7th. January, 1941, written by hei to her step mother and the attestation by her 
and her husband on 3rd October, I 944 j executed on 25th Janimry, 194^ 

by Maddanappa. In the notice dated 26 th January, 1948, by the plaintiff s lawyer 
to the first defendant it was stated that the plaintiff and tire first defendant were 
ioint owners of the suit properties which were in the possession of their father and 
requested for the co-operation of the first defendant in order to effect the division 
of the properties. A copy of this notice was sent to Maddanappa and he sent a 
reply to it to the plaintiff’s lawyei-s. The first defendant however sent no_ rep y 
at all. We find it difficult to construe dre conduct of the first defendant m not 
replying to the notice and in not co-operating with the pla,mtiff in instituting a sui 
for obtaining possession of die properties as justifying the inference o es °PP ’ . 
does not mean that she impliedly admitted that she had no interest in the 
Itis true that in Exhibit 15, which is a letter sent by her on lydi January, 1941, to 
her step-mother she has obsciwcd thus : 

“ I have no desire whatsoever in respect of the property t to'anythipg 

belongs to my father. He has the sole authority to do anything S 

done by our father. We will not do anything. 

But even these statements cannot assist the appellants 

father knew the true legal position. That is to say the father Imew thayhese 
properties belonged to Puttananjamma and drat he , j ggt: up a 

theL properties." No doubt, in his written Xe 1 mtio^^^ 

case that the properties belonged to him by virtue negatived by the 

Puttananjamma at the time of her deadi, but tha case 1 1 have been, 

Courts below. The fadier’s possession _mri^, ^ i . defendant. There was 

to his knowledge, on behalf of HtJe being created in the mind 

thus no possibility of an erroneous belief , j her letter to her 

ofMad^nappa because ofwhat the first defendant had said m ner le 

step-mother. ,, ^ , u 

In so far as the attestation of the will is concerned, properties along 

no better, TUs ' will ■ purports to male a d.spot«,» of the 

With other properties by Maddanappa in husband would no doubt affix 

attestation of die will by the first defendant and ^cr husbana, wo 

them with the knowledge of what j ]Vos. g’ to 8 or even in favour 

as estoppel against diem and in favour of dele • ,1 jyladdanappa 

orMaS,„ap®pa; The will could fo *e Meudauts Nos. 

and, therefore, no interest m the property had ■» a- j j is concerned, he, as 

3 to 8 even ok the date of the smt. So far % ^^^^S^say that an erroneous 
already stated, knew the true position and there ore, hy reason of the con- 

belief about his title to the properties was document. Apart from 

duct of the first defendant and her husband m a | y conduct of the first 
that there is nothing on the record to show that by ^easo® oi m 

defendant Maddanappa altered his t to the execution of the 

Mr. Venkatarangaiengar, however, says nronerties and for this purpose 
will he had effected further improvements m P have done so in the absence 
spent his own moneys. According to bi^j ® ' riefendant and her husband to the 
of an assurance like the one given of tlie suit properties by him m 

effect that they had no objection to the ‘b^P . is that Maddanappa on his 
any way he chose to make it. _ The ^^ort answer to properties ever 

own allegations was not only in improvements in the P^oP^^ ^ 

since the death of Puttananjamma but ^^“Ltances, it is clear tha the 

even before the execution of the will. In which contain the law of estop 

provisions of section 1 15 of the Indian Evidence Act, wm 

pel by representation do not help him. gsmppel 

Mr. Venkatarangaiengar, however, section 115 ®f 

by representation is not confined to the P . tj^ere is what is called 
Act, that apart from the provisions o^^bis ® that the present case would 
estoppel ” kvolved by the English Judges and that me p 

s c J — 41 
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•within such “ equitable estoppel ” In some decisions of the High Courts reference 
has been made to “ equitable estt^pel ” but we doubt whether the Court while 
determining whether the conduct of a particular party amounts to an estoppel, 
could travel beyond the provisions of «cction 1 15 of the Evidence Act As was 
pointed out by Garth, C J , in Gangts Mamifacluring Co v Sauijmull^, the provisions 
of section iisof the Evidence Act are in one sense a rule of evidence and are founded 
upon the well knoivn doctnne laid down in Pichard v Siars^, m which the rule was 
stated thus 

• Where one by his word or conduct vnIfuKy causes another to beheve the existence of a 
certain stale of thing and induced him to act on that behef so as to alter his own previous pouuon 
the former is concluded from averring gainst the latter a different state of things as ex st rg at the 
first time 

The object of estoppel is to prevent fraud and secure justice between the parties by 
promotion of honesty and good faith Therefore, where one person makes a inis 
representation to the otherabout a fact he would not be shut out by the rule of estoppel, 
if that other person knew the true state of facts and must consequently not l^ve 
been misled by the rmsreprcsentation 

The general principle of estoppel is stated thus by the Lord Chancellor m 
Caimrosi v Lonmer^ 

The doctnne will apply whichuiohcfound Ibelieve mthelawSofallaviUrednaljorslhatif 
a man either by words or by conduct has iniunatcd that he consents to anact which has been done 
and that he will offer no oppoj non to it although it could noi have been lawfully done without ^ 

eonsent, and he thereby inducts others todo that from which they othefwucm ght have abstained he 

cannot question the legality of the act he had so sanctioned to the ptejudice of il ose who have so gtw 
&ithtohis words or to the fair inference to be drawn from his conduct I am of op men that, 
generallyspeahtng ifa party havuiganistercsttopreventan act beingdonehasfullnoticeofiuoeirg 
done andacqtuescesinic so as to induce a reasonable bebeftbat he consents toit andthepouUon 
of othen is altered by tbetr giving credit to his sincenty he has no more ngbt to challenge the Ml to 
their prejudice than he would have had ifii bad been done by bis previous bcense 

It rsizy further be mentioned that in Carry London' end // IK Co *, four pro* 
positions concerning an estoppel by conduct were laid down by Brett, J , (afterward 
Lord Esher) the third of which runs thus 

Ifaman either in express tennsorbyconductnakes a representation to another of the eiistence 
ofacenaniuieoffaccs which be intends to be acted upon in a certain way and it beamed upon m 
thebelicfof the exiitence ofsueb a stateof facts totbedasnageofbimwloso believes and acu the 
firttis estopped &om denying the existence ofsnch a state of tacts 

This also shows that the penon claiming benefit of the doctnne must show that he 
has acted to hts detriment on the faith of the representation made to him 

This was quoted with approval in Sarad v Copal* It will thus be seen that 
here also the person who sets up an estoppel against the other must show that his 
position was altered by reason of the rcpresenUtion or conduct of the latter and unless 
he does that even the general pnnciple of estoppel cannot be invoked by him As 
already stated no detriment resulted to any of the defendants as a result of what 
the defendant Ko 1 had stated in her letter to her step-mother or as a result of the 
attestauon by her and her husband of the will of XIaddanappa. 

Mr VenkaUrangaicngar then tried to urge before us that it was a case of family 
•settlement by the ia^er with a view to avoid disputes amongst his heirs and legal 
after his death and therclbre, the actions of defendant Pvo l can be 
lookra at as acquiescence in the family setdement effected by the father A case of 
c S'tdwcnt vi^ never set up by the defendants either m the trial Court of m 
tncriigh Courtandvve cannotallowa new case to be set up before us for the first 


CT this aspect of the case the leam-d Counsel referred to the observauons 

■of Lord Granworth in Itamsden v Djsen*. which arc as follows 


2 

J 


3 H.L C. 829 


6 


L.R. 10 C.P 307 

1-R (1892) 19 203 

L.R. I Jl L App 129 (130) 
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“ If a stranger begins to build on my land supposing it to be his o\m and I (the real owner) percei- 
ving his mistake, abstain from setting him right and leave him to pepevere in his error, a Court of Equity 
will not allow me afterwards to assert my title to the land, on which he has expended money on the 
supposition, that the land was his own. It considers that when I saw the mistake in which he had fal- 
len, it was my duty to be active and to state his adverse title ; and that it would be dishonpt in me to 
remain wilfully passive on such an occasion in order aftenvards to profit by the mistake which 1 might 
have prevented. ” 

The doctrine of acquiescence cannot afford any help to the appellants for the simple 
reason that Maddanappa who knew the true state of affairs could not say that any 
mistaken belief was caused in his mind by reason of what the first defendant sai ot 
did. According to the learned Counsel, even if the first defendant s claim to the 
half share in the suit property cannot be denied to her she must at least be ma e o 
pay for tire improvements effected by Maddanappa, according to her propor lona e 
share in the suit property. As already stated the appellant was in ° 

these properties after his wife’s death and though fully aware of the ac ^ 
belonged to tlie daughters he dealt with them as he chose. When e spen , 
on those properties he knew what he was doing and it is not open o imo , 
who claim under Irim to say that the real owners of the properties or ’j. ,, 
should be made to pay for those improvements. I)Io man who, ® j ^ 

that he has no title to property spends money on improving i can e p 

... ' ^ T...- oftbe nrooertv except upon me 



In our view, therefore, neither was deienaanc i costs of 

Sion ofhalf riiare of tlie properties nor can she be made liable to pay half the costs 

improvements alleged to have been made by the second e en 

Now regarding die second point, this objection is inherited 

tiff sued for partition of the suit properties Ugr share from the 

jointly by her and by the first defendant and claimed pos pj.operties. She also 

other defendants who were wrongfully in possessio and so she had to 

alleged that the first defendant did not jiqe to half share in 

institute the suit. The first defendant admitted P^^fi^tentofthe remain- 
the properties and claimed a decree dso m Imr played for her transposition 

ing half share in the properties. She could also 

as a co-plaintiff and under Order 1 , pp.^ver under this provision is 

could have transposed her as a co-plainUff. the Privy Council in 

exercisable by the Court even suo motii. As poin Court for doing complete 

BhupenderV. Rajishwar\ the power ought to be cxerci y defendant claim 

justice between tlie parties. Here both Ae plaint ff ^nd^ ^ defences against 

under the same title and though defendants 2 _o j j adiudicated upon by the 

the first defendant, they have been fully ^ial CourfiShd the specid 

High Court while allowing her appeak Since of the first defendant it 

defences urged by defendants 3 to 8 and p^ppsidon as plaintiff. But the 

may have thought it unnecessary to OTder _ have done so. Apparently 

High Court codd, while upholding her XSuSr Order 4 h rule 33 rt 

it either overlooked the technical defed or e ^ provisions of se(> 

had ample power to decree her claim. wip-b Court’s decree upon a ground 

tion 99 would be a bar to interfere here with the mig 

such as this. . 

• .Uptbpr the High Court ivas jusU- 
The only other question for ^r>nsiderah(m is i though she was not trai«- 

fied in awarding mesne profits to the firs c counsel mesne profits cannot _ e 

posed as a plaintiff. According to the learned was made m 

awarded to a successful party to a suit P . mesne profits priOT to 

respect of them. The learned Counsel is ”8 subsequent to the date of the insh- 

suit are concerned but in so far as mesne p ppcemed, the position is gove 

tution of the suit, that is future mesne pro _ , follows : — 

by Order 20 , rule 12, Civil Procedu re Code, wh^ 

1. L.R. (1931) 58 I.A. 228: (1931) 61 M.L.J. 632. 
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« (J) SVhere a suit » for iKc tecowy of po^iesiion of immovable property and for rent or 
mesne prof ts, the Court may pass a decree—' 

(a) for the posscsMOn of tbe properly 

(4) for the renter mesneproflw which Lave accrued on the propertydunngapenodpnortotLe 

institution of the suit or directing an inquiry as to such rent or mesne profits, 

(c) dirccung an inquiry as to rent or mesne profits from the institution of the suit until 

(1) the delivery of possession to the decree-holder, 

(ii) the relinquishment of possession by the judgment-debtor wtth notice to the dccree-boWet 
through the Court, or 

(ill) the expiration of three years Crom the date of the decree, whichever event lint occurs 

(2) Where an inquiry is directed under clause (b) or clause (c) a final decree in respect of the 
tent or mesne profits thall he passed in accordance with the result of such inquiry ” 

The learned Counsel, hotvever, relied upon the decision of this Court in Mohi 
Amin and others v Vakil Ahmed and others* That was a suit for a declaration that a 
deed of settlement tvas \ oid and for possession of the property which was the subject 
matter of the settlement under that deed The plamtifTs had not claimed mesne 
profits, at all in their plaint but the High Court had passed a decree in the plaintiff » 
favour not only for possession but also for mesne profits In the appeal before this 
Court against the decision of chc High Court one of the points taken was that in a 
case of this kind the Court has no power to award mesne profits While upholding 
this contention Bhagtvati, J , who delivered the judgment of the Court has observed 
thus 


The learned Soliator-Ceneral appearing tor the plaintifh conceded ihat there was flo demand 
for mesne profits as such bui urged that the claim for mesne profits would be included withui the m 
prewon awarding possession and occupation of the property aforesaid together with all the ngbu 
appertaming thereto’ We are afraid ihaiiheeUimtor mesne profits cannot be included within 
expreuioa and the High Court wat in error in awarding w the plaint fisTitetne profits though they 
bad not been claimed in the pUmt The provision m regard to the mesne profiis will therefore have 
to be deleted from the decree 


In order to satisfy ourselves whether these observations related to the award 
ofpast mesne profits or to the award of future mesne profits we sent for the original 
record of this Court and tve found that the High Court had awarded past as well as 
future mesne profits Mr S T Desai, appearing for the respondent No t stated 
thnt a Tull Bench in BahburuBasocajrjNiandJbur others V Baihurn Guraoajva and another* 
folloiving the decision of the Judicial Commitlce m Takharuddin Mohamei Ahsan \ 
The OJfiaal Trustee*, has held that even after the passing of the prehnunary decree, 
It is open to the Court to give appropriate directions, amongst other matters regarding 
future 'mesne profits either suo molu or on the application of the parties in order to 
prevent muhiphaty of litigation and to do complete justice between the parties This 
decision has been follmved m a large number of cases In Raekepallt Atihamma v 
Tenagmia Rmt Reddy*, Simma Krubnamma v Jfahka Laichmanaidii ond others*, 
Kasibhatla Satyanarayana Sasirula and others v Kasibhalla Malliharyma Sastnilti*, 
Ponfutneami Udayar and another v Sanihappa'', die decision of this Court was ated at 
the Bar and has been considered The Jeamed Judges have said that the authority 
of the decision in BabbumBssOzn^a and four others v Babburu Guraciyya*, is not shaken 
by what this Court has said One of the grounds given is that the former relates to 
a suit for parution while the latter to a suit for possession simplicetct It is not ncccs 
sary for us to consider svh‘ther the decision of this Court can be distinguished upon 
this ground but we feel that when a suitable occasion arises it may become necessary 
to reconsider the decision of this Court as to future mesne profits In the present 
case the plaintiff did claim not only parution and separate possession of her lialC 
share of the properties but also past mesne profits The defendant No * 
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admitted the plaintiff’s claim and in substance prayed for a similar decree in her 
favour. The decision of this Court would, therefore, not apply to a case like the one 

before us. 

In the result therefore ^ve uphold the decree of the High Court and dismiss 
the appeal with costs. 

y jr Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present :-P. B. Gajendraoadkar, Chief Jiislice, Raghubar Dayal and 
V. Rajiaswami, JJ. . „ 

S. Chattanalha Karayalar • ' 

The Ccntral Bankofltidia, Ltd., and others .. Rapmdtnh. 

—Applicability of section 92 of Evidence Act (/ of 1872). 

«-W 

Tlie plaintiff-bank opened an of continuity and a deed of hypo- 

strength of three documents-a promissory p ’ ^ . note executed by the first defendant and 

thecatiop— executed on the same date. P demand we. . . .jointly and severally promise 

two other individuals, defendants 2 and 3, sta . ^ yalw received. ” The letter 

to pay (the plaintiff-bank) or order the sum o (“P®“ siemed by all the three defendants and sent 
of continuity bearing the same date as the stated’ “We beg to enclose an on demand pro- 

along with the promissory notes to the plain - W ' ggoo^ity for the repayment of any overdraft 
note for Rs. 4,00,000 signed by us which is given to yo of any overdraft to the extent 

which is at present outstanding in our name an a riro-note is to be a security to you for the 

of Rs. 4,00,000 which we may avail of hereafter apd >■ The deed of 

repayment of the ultimate balance of sum remaining . of goods for securing the cashcre- 

hypothecation executed by the first defendant hypot e ^ credit account ip favour of defen- 

dit account stated, infer aha, that the plainti , .jgj.. According to para. 15 of the hyp^ 

dant No. 1 to the extent of Rs. 4,00,000 at the requvs l ig„ge from time to time due to the plaipUff- 
thecation agreement it was to operate as a security or , realised be insufficient to covCr the 

bank on the cash credit account. Para. 12statedt ^ . balance of the account op production 

balance due to the plaintiff-bank, defendant No. s - , jaimiff-bapk. The plaintiff filed a sm 

of a statment of account made out from the oo ' o overdraft account. On the ques 

against all the defendants for the recovery of an *°'°'^jj^^action of overdraft account, 

tion of the status of deCendant No. 3 in relation to i aocumepts executed between 

Held, there svas an integrated documents was to confer on the third defen 

the parties on the same date and the Icga e 

dant the status of a surety and not of a co-obligant. ^ ^ nnntainedin more than one document het- 

The prineiple is well established that if a gther and they have the same legal effect 

ween the same parties they must be read an iPterp 

for all purposes as if they are one document. tointlv and severally promised to pay a 

No doubt in the promissory note all ^g paries was contained not merely in the pro- 

sum of rupees 4 lakhs ; but the transaction e v , j fjjypothecation. ° g 

missory nL but also in the letter it would be manifest that the 

proimssory note is interpreted in the cont^t^ °22ic?on oToveXft account was that of a surety and 
status of the 3rd defendant with regard to the transaction 

not of a co-obligant. . .i^tthecreditormustbeaparty tothecon- 

Itis true that section 126 of the Contact Act reqmj^-^^^ the creditor is not bornt d^V 
t ract of guarantee and that under se^ g,i, March, 1965. 
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contract betwecnlbe co-debtorsthaloneof tbeBuhallbeliablconlyonthedeCiuItof theotbwma 
ihoughthecreditorisawaireofiuchcontraabetwtenibcco-debtors Butinthcpresentcasclbeplam. , 

t\{f bank was a party to the contract of guaianleeconiauifd in the letter ofconlinujly which wai con- 
temporaneous with the promissory note The requironents of section 120 of the Contract Act were 
therefore satisfied conferring on defendant ‘No 3 the status of a surety 

The atguntent that defendant No 3 was precluded front giving evidence in regard to a coUatenl 
iransacuon in view ofihe bar imposed by section 92 of the Evidence Act (I of 1872) and that therefore 
the terras of the proimsjory note cannot be altircd by any other transaction cannot be accepted 
The provuiom of section 92 of the Evidence Act can have no application because defendant No 3 was 
not attempting to fumuh evidence of any ora! agreement mderogaiion of the promissory note but was 
rneftly relying on the existence of a collateral agreement tn vm tir g which formed part of the same trar^ 
saction as the promissory note 

Appeal from the Judgment and Decree dated i8ih Jidy, if)R2,of the Kerala 
Htgh Court in A S No 561 of 1961 

S T Dtsat Senior Advocate {M S K Vtu/ri and A[ S' Afaraiimhany Ad\o 
cates, tilth him), for Appellant 

G S Senior Advocate, (J 5 Dulia and C CAopra, Ady^ocates and J B 

Dsi<u.}ian}i, 0 C Afathur and HMinder PCaratn, Advocates of Af/J J B Dada 
eh^nji fi? Co , ii’Uh him), for Respondent No t 

The Judgment of the Court vias delivered by 

Romnomu J — ^Thts appeal by certificate 1$ brought on behalf of tlie 3rd 
defendant agauut the judgment and decree of the High Court of Kerala dated i8ch 
July, 1962, m A S No of 1961 which affirmed ihc judgment and decree of the 
CourtoftheSuboTdinateJudgeofAlleppeyjnOS No 114 of 1957 

By a resolution Exhibit BD dated a^ih Nov ember, J94G the Board of Directors 
of the t8( defendant Company authorised the snd defendant to obtain financial 
accommodation from the plainttfT bank to the extent of Rs 15 lakhs under diHcrent 
kinds of loans. Pursuant to this resoluuon the Company by its letter Bxhiht DE 
dated 26th November, 1946, asked for accommodation for Ra i lakh under clean 
overdraft, for Rs 4laLhsunderopenIoanandforRs 10 lakhs under out agencyand 
key loans On sfilh November, 1946 all the three defendants executed a promissory 
note ExhibilBinfavour of iheplaimiffbankfoT a sum ofRs 4iakhs Tne promis- 
sory note wasKot to the plamtifTbank along with a letter Exhibit A stjled letter of 
continuity dated 26th November, 1916 Exhibit A reads as follows 

“AUeppey, 26lti November, t9i<5 

The Agent 

The Central Bank of India Ltnuied Alleppey 

Dear S f, 

y\c beg lo enclose an on denundpio-noiep Ri 400000(R.upetarourIalLliSonVy) signedbyia 
which u given to ytm “recuntyforlhcrepaymenioranyoverdinfi wTucluj at present outstanding w 
our Mine and abofor thexepaymeni oisDyovcrdfafiio the extent of Kj 4 00 CtOO (Rupees four lakhs 
only) vihich-we may as-MUfheieafiet and ihe said pronote is to be a sccunty to you for the rq»y 
tnem of the ulumate balance ofsum remaining unpaid <« the ovenlrafi and we are to remain liable to 
iheProjotenotwithifanding the tact that byBayrocnttjaulBiniothe account of the overdraft from 
t lae to t m* the overdraft may fr«u nme lo time bereduced Or cxiinguisl ed or even Hat the balaoa 
of the said accounts may be at rredii ^ 

\ours faithfull) 

for CASHEU Products Corporation Ltd » 
For General Agencies Ltd {Respondents) 
(Sd) PS George 


Sd/ P S George 

(Rjespondent 3) 

Sd/ S Cbaiunaiha Karayakr 
(Aj^ielUnv) ' 


Afanaging Director 
Manag ng Agents. 
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Exhibit B states : 

“ Br. Rs. 4,00,000 

Alleppey, 
26th November, 1946. 

On Demmd tve, the Gtshew Products Corporation Ltd., S. Ghattanatha Karayalar and P. S. 
Georec jointly and severally promise to pay the Central Bank of India Limited or order the sum of 
British Rs. Four lakhs only together with interest on such sum from this date at the rate of two per 
cent, over the Reserve Bank of India rate with a minimum of five per cent, per annum with quarterly 
rests for value received. . , 

for CASHEW Products Corporation Ltd, 
for General Agencies Ltd., 
Sd/. P. S. George, 
(Respondent 2) 
Managing Director, 
Managing Agents. 


Sd/. P. S. George 
(Respondent No 3). 

Sd/ S. Ghattanatha Karayalar 

(Appellant). ” p i i • •tr 

On the same day, defendant No. i as “ Borrower ” executed in 
Bank Exhibit G, a deed ofhypothecation of its st^k of goods for seeming theD . 
Gash credit. Exliibit G is to the following effect : 

" Hypothecation of Goods to secure a Demand Cash Credit. 

No.- 

Amount No. 4,00,000 

Name. The Cashew Products Corporation, Limited, Qiulon. 

TheCentralBankofIndia. LMted (hereina^ 

Cashew Products Corporation Ltd., Quilon .jj ^gcount to the extent of Rs. Four laUis only 

open in the Books of the Bank at Alleppey a C^h Bank and to be secured by goods to be 

with the Borrowers to remain in for« until ^ ^ and the Borrowers (the Borrowers 

hypothecated with the Bank it is hereby agreed between the BanK ana tn 

. agreeing jointly and severally) as follows : 

14. The Borrowers agree to accept as conceive a°"ount^ tiooks 

of^Knk Sgn^h^Act^^^^ other duly authorised officer of the Bank without the 

production of any other voucher, ^Be balance from time to time due to the 

15. That this Agreement is to operate “ jBe said Cash Credit Account and the 

Bank and also for the ultimate balance to l>=co purpose of this security and the security of 

said accoimt is not to be considered to be j reason of the said Cash Credit Account being 

hypothecated goods is not to be considered exhaus y ^ratvn upon to the full extent of said 

brought to credit at any time or from time to t>me credit. 

sum ofRs. 4,00,000 ifafterwards reopened by a paymient „ .pntv sixth day of Novem- 

her the Christian Year one thousand nme him CASHEW Products Corporation Ltd , 

for General Agencies Ltd.; 

Sd/ 

Managing Director, 

ATei'n'icrlnCr AcrCntS* 


Sd/. 


, of casheivnuts, cashew kernels, 

Schedule of goods referred to in ‘lt®3‘"s^torrf™r to be stored in t];® “ tS^ 

dates, hoopiron and other paefang m paripalli, Palayamkunnu and y 

nood, Ghathanoor, Ithikara, VytlmUzhL shipment. _ 

:h we may be storing from time to tim CASHEW Products Corporation Ltd., 

for General Agencies Ltd. ; 
Sd/. 

Managing Director, 
Manaeing Agents. 
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On the bans of these documents the pUintifl- bant opened an overdraft acemnt 

plShu V” >949 the three documents— 

Exhibit A B and G were renewed in identical terms by Exhibits C D and P On 
3=4 645 1= n became die to the plaintiff bank and 
on that date a demand notice— Exhibit O was sent by the plain tiff bant forrepai 
ment of the amount A ^ond notice— Exhibit L was sent by the plaintiff bank on 
i w^’’" 'PS September, 1950 the plaintiff bant brought a smt for 

2 i,Sb 7 ,°l. a c"’?"*'’ "41 fi<»"»lH6o>E>e= defendants Thesuitw™con 
tested by all the defendants The case of defendant No I was tliat it liad sustained 
loss on accent of sudden teimmation of credit facihues by the plaintiff bant and 

b^^v^rteu^reri 

of Lading against trust ^ good* covered by Bills 

secunues They contended ^at tlf ‘hereby deliberately frittered aivay such 
to the contract for these reasons ‘ ohligaUon as sureties 

nate Judge of Alleppey took the viwXt J«rncd Subordi 

but they were co-obUgants be^S^ fw ^ ® 5 were not merely sureties 

Exhibits B and D Invieivofihi^^/tl^^^ix^?*^ ‘he promissory notes— 

It unnecessary to so into thf learnt Subordinate Judge considered 

hisIiabSty^f^lMirL^teS^ 2 aWved from 

Statement filed by him ^Acamst A^^*^^*** *" para 5 of the Consolidated Written 
Judge Alieppey Sdant n! oflcarned Subordinate 
under A.S ISo 561 of TqC Court of Kerala 

dismissed by the High (?ourt of ”** ' ®PP^ The appeal was 

^urt that defendant No 3 w« a 2 t was held by th* H gh 

defendant No 3 fi’ed C M P No loJllf ^ On iGthJuIy 1962 

app-llant with regard to his habilitv af that the argument of the 

thejudgment of iheHich Court anf^e* ‘^o*®bligant maybe expressly dealt within 
ously prejud cedTf theT« ^ 

JudgesoftheHighCourt\vrotcasuDDlMT..^n^ to remain Thereupon the learned 
mg the further arguments addresseTl?S7fS,rr;pd^ 

ofthcgrd'deSSMT^egard^To js whether the status 

suretyorofaco-obhgam ^It w 2 annl^ account is that of a 

that the H igh Court has misconstru^^ Desai on behalf of the appellant 

that the 3rd defendan^aTrdeml^^ ofPxhibits A and B m iSdmg 

nutted that tliere ivas an mieffratrrt «.-e. habduy as a co-obligant It svas sub 
meuB-ExIiibibA B uud fi SSi.l; various docu 

legal effect ofthc documents was to confer 5^1 *h«same day and the 
and not of a co-obbgant In our onn *^Jhe 3rd defendant the status of a surct> 
the appellant u well founded f«jument put Ward on behalf of 

promissory note— Exhibit B aU £ correct It is true that in the 

proiT^d to pay the Central Bank oflSi^a jointly and severally 

together svith interest on such sum fr«m 4 lakhs onl> 

the parties is contamed not merely m th». n ” ‘h' transaction bctivccn 

the letter of continuity dated aGth note— Exhibit B— but ato m 

the dereiid.„tx to pk.inbff bSuta^d.'^ftr'^**'' ^ which w„ rent by 
xamedatc There u another doSimSf hahibit B on the 

November, 1946-Exhibit C-HreSSL^^ ^ hydefendant No i on a6lh 
nypouiecatnm agreement The principle 11 well 
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established diat if the transaction is contained in more than one document between 
the same parties they must be read and interpreted together and they have the 
same legal effect for all purposes as if they arc one document. In Monks v. Whiklcv^ 
Moulton, L. J., stated : ' 7 > 

“ t\Tiere sweral deeds form part of one transaction and are contemporaneously executed tlun- 
have the same effect for all purposes such as are relevant to this case was if they were one deed Ea F ' 
is executed on the faith of all the others being executed also and is intended to speak only as oart 
of the one transaction, and if one is seeking to make equities apply to the parties they must be eoufties 
arising out of the transaction as a whole. ” t cs 

It should be noted in the present case that tlxe promissory note — E-^hibit B was 

enclosed by the defendants along tvith the letter of continuity — Exhibit A before send- 
ing it to the plaintiff-bank. In the letter — ^Exhibit A it is clearly stated that the pro- 
missory note Exhibit B AV'as given to the plaintiff-bank “ as security for the repay- 
ment of any overdraft to the extent of Rs. 4,00,000 ”. It is further stated in Exhibit 
A that “ the said promissory note is to be a security to you for the repayment of the 
ultimate balance or sum remaining unpaid on the overdraft ”. In the hypothecation 
agreement — Exliibit G it is stated that the plaintiff-bank has agreed to open a 
Gash Credit account to the extent of Rs. 4 lakhs at the request of the Cashew Pro- 
ducts Corporation Ltd., Q,uilon. According to para. 15 of the hypothecation agree- 
ment it operates as a security for the balance due to the plaintiff-bank on the Cash 
Credit account. Para. 12 of the hypothecation agreement states that if the net sum 
realised be insufficient to cover the balance due to the plaintiff-bank, defendant 
No. I should pay the balance of the account on production of a statement of account 
made out from the books of tlie bank as provided in the 14th clause. Under this 
clause defendant No. i agreed to accept as conclusive proof of the correemess of any 
sum claimed to be due from it to the bank a statement of account made out from the 
books of the Bank and signed by the Accountant or other duly authorised officer 
of the Bank without the productioh of any other document. If the language of the 
promissory note — Exhibit B is interpreted in the context of Exhibits A and G it is 
manifest that the status of the 3rd defendant with regard to the transaction yvas that 
ofh surety and not of a co-obligant. This conclusion is supported by letters— Exhi- 
bits AF, dated 27th November, 1947, and AM, dated 17th December, 1947, in which 
the Chief Agent of the plaintiff-bank has addressed defendant No. 3 as the “ guaran- 
tor There are similar letters of the plaintiff-bank, namely, Exhibits CE, dated 
28th December, 1947, CG, dated 1 3th January, i948,AS, dated 23rd February, 1949, 
V, dated 21st October, 1949, III, dated i6th December, 1949, IV, dated 12th Janu- 

1950 and O dated 29th March, 1950 in which defendant No. 3 is referred to 
either as a “ guarantor ”. or as having furnished a guarantee for the loan. Our 
concluded opinion, therefore, is that the status of the 3rd defendant with regard to 
the overdraft account was that of a surety and not of co-obligant and the finding of 
the High Court on this issue is not correct. 

On behalf of respondent No. i Mr. Pathak stressed the argument that there 
ts no contract of suretyship in the present case in terms of section 126 of the Contract 
Act and the plainiiff-bank is not legally bound to treat the 3rd ^ defendant merely 
in the character of a surety. Mir. Pathak relied upon the decision of the M^adras 
High Court in J^ravan Chettiar v. Official Assignee of Madras^ in which it is pointed 
out that persons who are jointly and severally liable on promissory notes are -not sure- 
ties under section 126 of the Contract Act, nor do such perMus cocupy a position ana- 
logus to that ofa surety strictly so calledtoattractthe provisions of section 1 41 of the 
Contract Act. Reference was made, in this connection, to the decision of the House 
of Lords in Duncan Fox & Co. v. Jforth & South Wales Bank^, in which Lord Selboume, 

L.C., distinguished between three kinds of cases ; (i) thosein which there is an agree- 
ment to constitute, for a particular purpose, the relation of principal and surety, 
to which agreement the creditor thereby secured is a party ; (2) those in which there 
is a similar agreement between the principal and surety only, to ivhich the creditor. 


T. 

2 . 


LU. (1912) 1 Gh. 735 at 754. 

I.L.R. 55 Mad. 949 ; 63 M.L J. 615 : 

S* C* J*- ■ 


3. L.R. 6 A.C. 1, 
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a stranger, and (3) those in which without any such contract of suretyship 
there is a pnmary and a secondary liability of two persons for one and t!ic same debt 
the debt being as between the two that ofone of those persons only and not equaliv 
of both so that the other if he should be compelled to pay it, would be entitled to 
reimbursement from the per'ons by whom (as between the ttvo) it ought to hate 
Ijeen paid It is pointed out by the learned Lord Chancellor that in all these kinds 
of cases the person w ho discharged the liability due to the creditor w ould be entitled 
to the benefit of the security held by the creditor though a case of suretyship stnctly 
speaking ssould fall only under class i as a contract of guarantee is confined to 
agreements svhere the surety agrees svilh the creditor tliat he would discharge the 
liability ofthc principal debtor in ca«c of his default It is manifest that classes 2 and 
3 arc not cases of siuetyship strictly sr called Lord Sclbourne obsersed that the 
case before him did not fall wnlhin the first or the second class but it fell within the | 
3rd class in whicn stnctly speaking there was no contract of suretyship But the 
I/>rd Chancellor held in tliat case that even in the second and third class of cases 
the surety has some nght to lie placed m the shoes of the creditor svhere he paid 
the amount The argument of Mr Pathakwas that the position in Indian Law is 
different and the principles relied upon by Lord Sclbourne, L C in Duncan Fox & 
Co V JYjrtA (3 n a/w *, did not apply to the present case Mr Pathal 

reterred m this connection to the ///Bitre/iOT to section 132 of the ContractAct 
in support of his argument Vte consider that the legal proposition for which 
Mr Pathak is contending u correct but the argument has not much relevance in 
the present case It is true that section 126 of the Contract Act requires that the 
creditor must be a party to the contract of guarantee It is also true that under 
section 132 of the Contract Act the creditor is not bound by any contract between 
the co-debtors that one of them shall be liable only on the default of the other even 
though the creditor may have been aware of the eiastcnce of the contract between 
the two CO debtor^ In the present case, however, the legal position 11 different 
because the plaintiff bank was a party to the contract of guarantee — Exhibit A 
which IS contemporaneous vvith the promissory note— Exhibit B The plaintiff 
bank was also a party to the contract of hypothecation executed by defendant 
bio 1 m which It IS stated that the plaintiff b^k had agreed to open a Cash Credit 
account to the extent of Rs 4 lakhs in favour of defendant No t It is manliest 
therefore in the present case that the requircmcns of section jq6 of the Contract 
Act are satisfied and defendant No 3 has the status of a surety and not ofa co 
obbgant in the transaction of overdraft account opened m the name of defendant 
No I by the plaintiff bank On behalf of respondent No i Mr Pathak also 
referred to the dcasion in Vinfata Krah/u^ya v Kansan Kothan* and submitted 
that defendant No 3 cannot be permitted to give evidence m regard to a collateral 
transactions m view of the bar imposed by section 92 of the Evidence Act and his 
position IS as a co-obligant and that the terms of the promissory note cannot be 
altered by any other transaction IVe are unable to accept this argument as correct 
The provisions of secuon 92 of the Evidence Act do not apply in the present case, 
because defendant No 3 is not attemptirig to furnish evidence of any oral agreement 
in derogation of the promissory note liut relying on the existence of a collateral 
agreement in writing— Exhibits A and G which lorm parts of tlie same transaction 
as the promissory not^Exhibit B The decision of the Madras High Court m 
Vfnkala Knsknaxfa V •K’arnedan Ae/Am**, 1$ therefore, not applicable and Mr Pathak 
is not able to make good his submission on this aspect of the case 

It was also contended by Mr Pathak on behalf of respondent No 1 that the 
suit IS based on the promissory note— Exhibit B against all the three defendanU 
and not on the cnerdraft account We do not think there is any substance in this 
argument In this connection Mr Pathaktook us through the various clauses of 

olaint but there is no mention about the promissory note dated jut Dccerobcr* 

-'•ept m para 6 of the plaint which recites that the defendant executed a 
"‘'c ‘ as security for the repayment of the balance outstanding under 


2 A.IB. 193 j Mad 643 
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the overdraft We are satisfied, on examination of the language of the plaint, 
that the suit is based not upon the promissory note but upon tlie balance of the 
overdraft account in the books of the plaintiflf-bank. In para. 1 1 of the plaint die 
plaintiff-bank asked for a decree against .the defendants jointly and 
the recovciy of Rs. 2,86,292-11-11 as per accounts annexe . n^^ PvWhit O 

is stated that the plaintiff had given Uvonotices to the defendants— Exhibit U 
dated ist Januarj% 1950 and Exhibit L, dated 26th April, 1950 
thesenoti^s has the plaintiff referred to the promissory note ™ ^ ^y die 
defendants or that the suit was based upon the promissory X^the 

theplaindff-bankreferred in Exliibit O to the open-loan . It h thert- 

defendants to pay die amounts due to the bank undei t ese • . . ’ 

fore, not possible for us to accept the contention of Mr. a a c , r ^(.(-ount. 

upon the promissory note and not upon the amount due statement of 

In this connecdon, we may incidentally refer to die fact ha<: ^n it XXm on 
the case before this Court, respondent No. i has clearly stated that the claim 
the overdraft account against the appcllani was valid 

“ because the overdraft was treated as in amhoris^cd*to^oper^r^^^^ 

dants 2 and 3 herein) and that respondent No. 2 Avas n V , , disposal of respondent No. 2 

Tlus sliows that respondent No. I’s defendants appellant 

and since the overdraft was treated as in favour oi all ttie aeienu 

is liable for the balance due on it. 

We shall then consider the question Se plaiS^bSk hi 

his liability as a surety by reason of the g’^d alleged fraudulent or 

violating the terms of the agreement _ Exhib Tr \eas submitted on behalf of 

negligent conduct of the plaintiff-bank in the open loan account 

the appellant that the plaintiff-bank had ma j f jant by debiting and corres- 
and in the clean overdraft account with the is consent o*" ipellant. It 
pondingly crediting in other accotmte wi loans to the ist defendant 

was further alleged that the plaintiff-bank ® j ^t^at it had converted secured 
against goods covered by open loan w the Bills of Lading against 

loans into simple loans by frittered away such securities. The 

trust receipts and had thereby dehberat y unfortunate that the 

question at issue is a mixed question of aw . given a finding whether 

ffigh Court has not properly deab widt this question or g^ 

the appellant would be discharged from ulaintiff-bank. We consider 

draft account because of the alleged condu , High Court of Kerala 

it necessary that this case should go back t>u parties. In this connection, 

for deciding the issue and to give rmirt delivered its judgment on 12th 

it is necessary to point out that after the Hig . Advocate appearing fim the 

July, 1962, an application was made by Uy him before the 

appellant that some grounds whidi h^ been g adopted the somewhat 

had not been considered by it. The Hig x.fi’gment. Mr. Desai contends tha 
unusual course of delivering a supplemen J ^he appellant’s contention 

even the supplemental judgment has adjustments were by 

that he had been discharged by reason dealings in tliree or four cbffe 

respondent No. i indiscriminately m respe appellant. We have broad y 

accounts with respondent No. 2 to the P^^J , , pesai. 

indicated the nature of the contention ra ^ -msed on their behalf 

Ordinarily, we do not peimit gg.“’'®nksfinrestablished 

in the High Court had not been considered, untos^ 

faction that the points in question had 1 r -jg^ to consider them. In t p 
the High Court, through inadvertence, grievance made by ^ 

case, we are not prepared to take the vi ^ judgment was , j^ggjf 

is not well-founded. It does appear ^at afmr he ^ppg^, himscU 

an application was made by the learned Advocate 
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wllTch lli'iS®'' h'’ complaint that some or the pomti 

« i before the High Court had not been considered bv it ^t 

Court delivered a supplemental judgment rtggneved bv the 
Court“Sd m th'^' appellant fled an application for certificate before the High 
CTaoh’rm Ld na ? o" 1 ^““' Stounds, e J , under pj, 

ronnder .omrofd, ° ‘"PP>“>»:"'a> judgment had failedto 

Glu t has marie yeanling the certificate, the High 

these gVomdfani^^r i’T S“ '' " "> >>' "b'” 

Court for diiposll of thfa;pearrS.;taVnta^^^^^^ 

He uTOd“’to '':he° ‘be validity of Mr Desai s argument 

SaSdo L t reaS i ”' “'“ch Mr Desa. lur, founded hi, claim for 

this pomt ha?e P™P“' “ “P":“ "» »" 

mixed question of fart nn^ i contention thus raised amounts to a 

.0 dealluh .™ undv", -b-b ■> tvoald be expedient for »s 

” wnen ihe^High Court has omitted to consider it 

theHighCourt^fK^airdal^eri^Ll^f^^’?*^’^^? decree of 
thattLcaseThouldrnWvrl^^^^^ No 561 of 1061 and order 

m accordance wiih^ihe by me High Court 

beat thetr'own cS upm th^7C“ ■'"‘’S”'”' 

VK 

” dhoti 

the supreme court of INDIA 

^ (Ctiimnal Appellate Jurisdiction ) 

V.jaySmX ^ ® 

j, . Appellant* 

The State of Maharashtra 

P'ohiiuun Att (XXV cf i9'l'n jjt 

ablt ondtr icciton 66 (I) o/pfoef^ 'V" tontaaud vt a mtduinal prtparalan~}V/unJnol putuh 

If a person consumes hquor tj anvlinuKl 

ofTence under scciio-i 66 (I) ofihe Bfmtim conaimpg alcoho), he commits an 

under But by reason of section 24 A <2) if “ liable to be convicted there 

any m-dicmal prepiraiion which is unfit for ’**"** consumed is contained in 

IS not an oIT-nce for the Act itself does noi ami theconsumpiionofiuchliquof 

cution has proved that the accused ha* rnT,e..^.^» i* preparations TVhere the prose- 

b'ood wa, more than 0 Oo concentration of alcohol in his 

^ m^d" ' r"' of «ict,on 66 (2) the burden of 


provin? that the liquor consumed was a tnrsi,- i ' oi section 66 (2) the burden ot 

of which wij not contravenuon of the BomW conUming alcohol the consumption 

shifu to the accused He can discharee ih -.1 ^•*®"Act iJJ9 or the Rules made thereunder 

tionconta nmj alcohol which he had lai.-.** ™ ^proving inter a/ia that the medicinal prepara- 

tutonly discharged by reason of the decmit.17 *’** accused under section 66 (2) was sta- 

by aecuiejfor the fint tim- before the ^ 

■ ns the presumption under section G-A m ! “» '‘®^***" ‘bere is utter lack of factual basisfor draw 
v«t material before the Court even af er ^ «'* 

of arguments *•« *PpoaI to the Supreme Court or earn at the tune 
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: ^V'hcthcr the condition that the accused should have taken the intoxicant for the pur- 
pose ofbeing intoxicated and notfor a medicinal purpose is one of the ingredients of the offence under 
section 85 (1) (1) of the Bombay Prohibition Act, 1949 ? 

Appeal from the Judgment and Order, dated 2nd ^963 of Ae Bombay 

High C^t (Nagpur Bench) at Nagpur in Cnminal Appeal No. 2340! I9b2. 

M. A'". Phadke and Kamitl Lai, Advocates, for Appellant, 

0 . P. Rana, Advocate and B. R. G. K. Achar, Advocate for R. H. Dhebar, Advocate, 
for Respondent. 

The Judgment of the Court was delivered by 

Subla Rao, J.-Tliis appeal by certificate issued by the 
at Bombay raises the question of the construction of some o p 
Bombay Prohibition Act, 1949, hereinafter called the Ac . 

. On i2th June, 1961, 

catcd._ In the jeep there was also a bottle wi A ^ First Class, Akola, under 

Vijaysing was prosecuted before the Judicial M g y Magistrate 

section 66 (i) {b) and section 85 0 ) and (3) o^he Act^^ 

convicted the appellant botli under secuon 66 (i) {b) ^ g , , , ^ £• 

(3) orthe.Act. but scnteuced him only .undct «cttom “ (0 ^ ““,“5 
the Act. On appeal, the l<t»ned Ses.one Jm Je „„ten?^under 

under section 66 (i) (6) of the Act, but confirmed Sessions Judge acquitting 

section 85 (,) (I) (hemof. Against tlic jud^ent of Ac preferred 

the appellant under section 66 (i) (6) of the ^j^tion under section 85 (i) 

an appeal to the High Court ; and against the order court. The High 

(1) of the Act the appellant preferred , the aopeal^ed by the State and 

Court heard both the matters together ^amised^ppellant. In the result 

dismissed the revision petition preferred . Tudge under section 66 (i) 

it set aside the order of acquittal made by the Ses tons ^^oths and 

{b) of tlie Act and sentenced the accused to rigorou P p rhe accused under 

a fine of Rs. 500 and confirmed the conviction and se" ence 01 
section 85 (i) (i) of the Act. Hence the present appea . 

• A 'Uf^frvrp US scvcral contentions for 
Learned Counsel for -the appellant raise proceed to deal ivith 

dislodging the judgment of the High Court. 

them in the order in which they were addressed o . ^ r i of the Act all 

The first contention mav be put thus. ^^ygdicinal preparation; if he 

that an accused need prove is that he has oonm • gj preparation is fit for use 

established that, the burden of proving that the present case the accused 

as an intoxicating liquor shifts to the prosccu ^ ” which is a medicina 

has established that he had taken “ Tincture g an intoxi- 

preparation, but the prosecution failed to prov 

eating liquor. . relevant provisions. 

To appreciate this contention it is necessary to no ice 

Under section 66 (0 of the Act, „f,„vrulc regulation or order 

“ Whoever in contravention of the proidsons of this a, or hall, on 

made consumes.... ih’ r;; a term which may extend to six mo 

be punished for a first offence, with ” 

and with fine which may extend to one thousan . P h" S any Hquor ; and 

“ Intoxicant ” is defined to mean, ° liquids consisting of or 

“Hquor” is defined to include, ^^ ’erson shaU consume or use 

containing alcohol. Under section in Chapter III slwH be 

liquor. Relevant part of section 24-A enac . containing alcohol whic 

deemed to apply to any medicinal prep 
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unfit for use « intoxicating Jiquor The eff ct of these sections, in so for as they 
are material for the present case is that if a person consumes liquor, ir, any 
liquid consisting of or containing alcohol, he commits an olTencc under section 
tb (I) of the Act anH therefore, is liable to be convicted thereunder But by 
secuon 24 A ( 2 ) of the Act if it is established that the liquor consumed 
is ran tamed m any medianal preparation which is unfit for use as intoxicating liquor, 
d 7 « ^ ofience under the Act, for the Act itself 

i buSnX-r a 

in this rase may now be noticed The accused says that he 
Zmgebens” and produced before the police a sample bottle 
S InIwH H ,V consumed ‘ Tincture Zingcberis ” A sample of the liquid 

sJSjf n nt!? ^ Chernical Analyser His report shows that the liquor was a 
contn? u!ffll 7 " “'^ Z.ngebcr.s M.tis) . absolmc alcohol 

content nf V/V The report further states as regards alcohol 

alcohol thou-h Sp f ""*®«nod 90 o per cent of VA^ of cth)l 

mwn the nn? 9 ® «nt V/V “ The analysis has aW 

o weight per ml at 20 degrees 

With nharma,? e ^^0 opinion of the CSicmical Analyser, the sample complied 
Snd SiaTtKef Onlhcbasisofthei-eport. the High ^urt 

British Phartnaen consumed a medicinal preparation which was listed in the 
ofqo oereeTv^V alcohol contents to the extent 

Maharashtra exImmfTu Chemical Analyser to the Govfmnicntof 

appS « mS^ ‘he body of the accused by 

sample blood of th* S^''c in* report to the effect that the 

The High per ceSt W/V of ethjl alcohol 

tion on takinff a normal^^- «pwt evidence that blood alcohol coacentra 

cent W/V and ihf> Zingebens Mitis would be about 0007 p» 

ZingebenMo 1 "die? iSl’?""''* '™Shly about .0500 ofTinOTtc 

ChemcalAnalvicr per cent found m his blood by the 

aIsofound^t T?nctS?Z,ne^"^' 55 *'’"''"“°fI’' Desmuth, the High(imirt 
eomumed for intS!calion^an,Nw“ “ .preparation which might bt 

other harmful effects On accompanied by any 

as an mtoafeanng Squrr ' ' “ preparation which .1 unht for me 


this case and hivC' m'bc"cons ’}f ' discharged its burden of proof ir 

Court Section 66 (o) orihe T 

reads thus ^ <”i the question of burden of proof 


thit the ateuted penon eonsaraed 


1 quor and it is proved that tlwcono^iA? it u alleged that the ateuted penon consume 

than 0 Oa p-r c‘ent weight In of the accused person u nolle 

tn'dicinal or to let prqiaration that the liquor consumed was a 

contravention of the Act or anv Rut/-. the consumption of which is not in 

accused person and the Court sh^ in V thereunder, shall be upon the 

It has been Proof presume the contrary 

Ihc concentration oralcohol^m Im blS^f consumed liquor and that 


the concentration of alcohol m I. . Vi accused person consumed liquor and that 
tolume So m temis „f iih blo^ more than o 05 per cent weight in 
prov^ that the liquor consumed w« i 


proving that the hquor comJmcdTllM ‘be Act the burden of 

the consumption of svhich was nnr t. preparation containing alcohol 

thereunder, shifted to iL accuJrf Act'etc or the Rules made 


thereunder,' shifted to Act*ctc or the Rules made 

proving, 2nfer aha that the meA.... 1 * “nW have discharged this burden by 
had taken t\as unfit for use as m containing alcohol which he 

cd, as under section 24 A of the , if so much had been establidi 

preparations the accused ^PPly ‘o 

Ihc High Court foS tharthe commuted any ofTcfice under the Act. 

that Tincture Zingcberis placed any material to prove 

6 viuis was xmfit for use as an intoxicating liquor , indeed, 
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^ it accepted the evidence adduced on behalf of the prosecution and held that it was 
i fit for use as an intoxicating liquor. In tliis ease not only the accused failed to 
discharge the burden so shifted to him by the statute, iiut the prosecution had also 
' established that tlie said medicinal preparation was fit for use as an intoxicating 
i liquor Reliance is placed bv the learned Counsel for die appellant on the decision 
' of this Court in The State of Bombay {now Gujarat) v. jYarandas Mangilal Agarwal\ 

' wherein it teas held, in the circumstances of die case, that it was for die btate to 
! prove that the medicinal preparation was not unfit for use as intoxicating liquor. 

; Lt that decision was given on die relevant provisions of the Act bejbre it w'as 
‘ amended by the Bombay Act XII of 1959- Section 66 (2) was added by the said 
. Act which in express terms states that in the circumstances mentioned in sub- 
I section the burden of proof.shifts to the accused. 'Die said decision cannot, there- 
, fore, be invoked in the cliangcd circumstances. The present case falls to be 
i decided on the interpretation of section 66 (2) of the Act. We, dierefore hold 
'i that the High Court came to the correct conclusion on the question of burden of 
I proof and gave its finding on the evidence adduced before it. 

It was then argued diat even if the burden of proof in the circumstances of 
- the case shifted to the accused tliat burden was discharged by ° pl'v 

i of the Act. Under section 6-A of the Act for die purpose of enabling ^te ^v 
j emment to determine W'hether any medicinal prcp^ation con aimng ^ ^ 

; article fit for use as intoxicating liquor, die State 

J ^ard of Experts ; and under s«b-section Lticle mentioned m 

to advise the State Government on the quesnon ' . «nrt imon deter- 

5ub-section (i) of section 6-A is fit for use as mtoxica ^ ., t],p contrary 

mination of the State Government that it is so fit, such ar J Under sub-section 

is proved, be presumed to be fit for use as intoxicating liquor. Under sub-section 

(7) thereof, 

, , ,• -J aforesaid any article mentioned in sub- 

“ Until the State Governmeut has detemm j article shall be deemed to be unfit for 

section (1) to be fit for use as intoxicating hquor, every such aruci 

such use ”. 

On the basis of this section, the argument P^ecd^d ^ *at^ '^Tinctu^e 
Government did not determine under liquor and, therefore, the 

Zmgeberis Mitis ” was fit for j. 'use with Ae result the burden 

said article shall be deemed to be unfit for sucl , the Act was statutorily 

which shifted to the accused under section 66 (2) of ^^utouately th^ 
discharged. There is considerable force mtfcs a on the record to 

point was raised only for the first time before . article is fit for use 

show that the State Government not deci e j appropriate time, 

as intoxicating liquor. If this /^^^.’^f^fore the Court. Even though the 

the relevant material w'ould have been placed filinq of tlie appeal or 

argument was raised, no attempt was ®V^ant material before this Court to 

even at the time of the arguments to place tli r ^ nermit the appellant to 

sustain the said legal argument. We ‘^^'^“urticularly whm there is utter lack of 
raise the point for the first tune before us, pa Y 

factual basis. 

, Jc that the High Court came to the 

The next argument of the learned Coim fUj-ue, It is said that the prosecu- 
conclusion it did on iiTelevant evidence n^ “Tincture Zingeberis Mitis” ivas not 
tion did not adduce any evidence to prove a differently, the argument is Aat 
unfit for use as an intoxicating liquor. . consumption of a rnedicinal 

unless it was established by tlie prosecution ^ person consuming it, it 

preparation had no harmful effects on - j^_jdcating liquor. In die present 

could not be said that it was not unfit for us Tincture Zingeberis Mitis ” was a 
case the High Court found on the ^vi^mce tiiar intoxication would 

prepatation wliich might be consumed for 

MW. (W 649 : (.969) 2 S.O.J. =« . (.962) S„,p. . S.O.R. .5. 
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not be accompanied by any harmful effects This contention, therefore must he 
rejected 

The last argument turns upon the provisions of section 85 (1) (t) and (2) of 
the Act The relevant part of section 85 reads 

‘ (1) Wboeverinanystreetorlhorouglitireorpublicplaceorinanyplace to which IhepuWic 
have or are permitted to have access— 

(t) IS drunk and incapable of taking care of himself 

(2) In proseculion for an offence under *ub-section(l) it shall be presumed until llieconlWT 
IS proved that the person accused oftbe said offence has drunk I quor or consumed any other intoxicant 
for the purpose of being intoxicated and not for a medicinal purpose 

Tt was contended that section 85 of the Act laid down two conditions namely, that 
the accused should ha\c been drunk and incapable of taking care of himself and 
also that he should have taken the dnnk for the purpose of being intoxicated and 
not for a medicinal purpose This conclusion the argument proceeded would flow 
from sub-section (a), for otherwise so it was said the presumptive rule of evidence 
enacted in sub section (a) would be unnecessary and even irrelevant if the purpose 
mentioned therein was not an ingredient of the offence 

This raises an interesting question ©flaw, but, in view of the finding offact arnv 
ed at by the High Court it does not call for a deasion in this appeal Assuming 
without deciding that the argument has some substance, the finding of the High 
Court satisfies the test suggested by the argument Whatever meaning is given to 
the expression* drunk ,in this case there is clear evidence that the accusM had taken 
the dnnk, for the purpose of intoxication and not for medication and that under the 
influence of drink he had rashly dnven his jeep into the office of the District 
Supenntendent of Police and dashed it against the wall of that office He was drunk 
and was, therefore, incapable of taking care of himself On the facts found the 
High O^t nghlly held that the accused committed an offence under sccticm 83 
(1) of the Act. 

In the result, the appeal fails and u dismissed 
VK. 


Apptal dismtsstd 
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(Civil Appellate Jurisdiction.) 

' Present-P. B. Gaiendragadkar. Chief Justice, J. C. Shah, S. M. Sikri, 
V. Ram^swami ahd P. Satyanarayana Raju, JJ. 

B. R. Shankaranarayana and others 

V. 

The State of Mysore and others 
(In all the Appeals) 


. . Appellants^ 
Respondents. 


(In all me 

rv Jrt (XIV of 1961)— Constitutional validity— Act if voi 
Mysore Village Offices Abolition Act (.XIV oj ivoi; 

colourable legislation. competence of 

^ThVS cannot be held to be a piece of colourable leg.s a- 

MncTplTtf hTredty is 

Kanara and those ofiBces are a so a o .s December, 1963, of the 

Appeals from the JadgmenB and Orfer^ ^^d^ ^ >57 and 177 of 19g. 

S'.®f-datS Stannary, 1964. in Writ PetiUon No. 351 

fj, t 

Appellants Nos. 1 to 4, 7, 8, 10. lU 1 3^^ 33^ 37 39^ f \ ^o 4jJ m 

a-62^lo%^7° 2"- is l86 of 1965) 

Sd Ap^llants (in C.A. No. 194 Appellants Nos. 1 to 3 (in C.A. 

S. S. Javali and R. B. Datar, Advocates, for App 
No. 190 of 1965). , a; n L. Iyengar and 

_ /b. K Sr'Xdvo'^S^^^ for Respondent (in all the Appea s). 

The Judgment of the Court was granted by 

Satyanarayana ^‘^“’i'rJe^stion^oAhe Constitutional validity of the ysore 

Court of Mysore, raise the ques 

Village Offices Abohtion Act, ( Reorganization Act, 1956 , a new 

By virtue ^ was formed '=°.“P^Jg°|en^\x\?tffi?States of 

SLisSi^;f 

SSVa?^ « SariftS 

the new State of Mysore en^^^ the Act. It r^<'e',^^‘^,S^rised the State 

President on 8th •’^5’,^;;” the commencement ot tne a said Act 

i9«^'>9jgrf:r s 

powers vested in him under pr . 21st JanuaryTl^- 

S. c, J.— 43 
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powers enabling him m that behalf, framed Rules called “The Mysore General 
Service (Revenue Subordinate Branch) Village Accountants (Cadre and Recruit* 
ment) Rules, 1961,’’ in order to make recruitment to the posts of Village Accoun 
tants The Rules regulated the pay and other conditions of service of the Village 
Accountants 

By a notification issued on 6th January, 1963, the Government of Mysore 
directed the Deputy Commissioners to appoint persons recruited under the Rules 
and relieve the then holders of their offices and if the number of candidates fell 
short to continue the existing holders m Iheir post There was a further direction 
that other village officers, viz , patels, thoties and lalaries whose posts were also 
abolished under the Act should be continued in their present posts pending consi 
deration by the Government of the question as to whether they should be 
continued 

The appellants have filed petitions under Article 226 of the Constitution m 
the High Court of Mysore for the issue of writs of prohibition and certiorari decia 
nog the impugned Act to be illegal, unconstitutional and void Among the peti 
tioners who arc the village officers of the new State of Mysore arc shanbhogs, 
patels and village kainams In the wnl petitions filed by them, they have 
impugned the validity of the Act The grounds raised are common and the reliefs 
claimed are also identical In the mam, the appellants attack the validity of the 
Act on the ground that it is a piece of colourable legislation Para 9 of the 
affidavit filed in Writ Petition No 393 of 1962 which js typical of the other wnt 
petitions, states th« gmuod in the following terms 

though the object of the Act is to abolish the offices which are held hereditarily lo 
fact what is beiog louabt to be dose is to eatiRKaish the right of the present loeumben s and 
thereafter to appoint penoos to be recruited by ibe Stale Covernmeot This is evident from the 
Rules called * Mysore General Services Rules (Revenue Subordinate Branch) Villase Accountants 
(Cadre and Recruitment) Rules of 1961 dated 29tb November, 1961 Thus, the posts are not 
being abolished but by a colourable exercise of power the respondeot is seebnjt to remove the 
present incufflbcnutoeoableu toappointpersoos ofhiscboce for this reason also (be 
inpusoed Act and the Rules are ille^ ultra rlret and unconstilutional as being a colourable 
exercise of power done with (he mala fiJe uKentJoa of depriving persons li'ke me of our funds 
mental ngbts under theCoRStiiution ** 

We may now examine the piovisions of the Ac) The Preamble reads 

* Whereas it is expedient in the public laterest to abolish tbe village offices which were held 
henditarily before tbe commencement of the Constiiutioo Bad tbe emoluments appertaining 
tbereto m tbe State of Mysore aod to provide for matters coasequeoiial and inadestal 
thereto ” 

Section 2 (1) (e) defines 'emoluments’ as meaning (i) lands , (ii) assignments of 
revenue payable in respect of lands , (m) fees in money or agricultural produce , 
and (iv) money, salaries and all other kinds of remuneration grant^ or continued 
in respect of, or annexed to, any village office, by the Stale Section 2(1) (g) 
defines ‘holder of a village office or ‘holder* to be a penon having an interest in 
a village office under an existing law relating to such office Bub-clause (n) of 
section 2 (1) defines ‘village office as follows • 

‘ ‘Village office means every village office to wfaurh emoluments have been attached and 
which was held hereditarily before the commencement of the Constitut on under an existing law 
relating to a village ofBce for the performance of duties connected with the admin stratiou or 
collect on of the revenue of with the mamteoaoce of order or with the settlement ofboondanes 
or other matter of avil administration of a village whether the services ongioally appertaioiog 
to the office continue or have ceased lo be performed or demanded and by whatsoever desi-ma 
tion the office may be locally known,” 

Section 4 provides fur the abolition of all village offices together with the inadents 
thereof Sub-section (1) of section 4 provides that alJ village offices shall be 
abolished , sub-section (2) that all incidents appertaining to the said village offices 
shall be extinguished, and sub-section (3) that all land granted or continued in 
respect of or annexed to a village office by the State shall be resumed and shall 
be subject lo the payment of land revenue as if it were an unalienated land or 
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^otwari land. Sections 5 and 6 provide for the regrant of those lands to the 
holders of the village offices subject to the payment of occupancy price. 

Section 7 regulates the eviction of unauthorised holders and regrant to them, 
in certain circumstances, of land resumed under section 4. Section 7 makes 
applicable the existing tenancy laws to the lands regranted under sections 5 to 7. 
Section 9 provides for relief to the holders of village offices abolished under the 
Act of payment of certain sums in such manner and in such instalments as may 
be prescribed. Section 11 authorizes the State Government to make Rules for 
the purpose of carrying out the provisions of the Act. Section 12 provides 
for the repeal of the enactments specified in Schedule I, which are : The Mysore 
Village Offices Act, 1908 ; The Madras Hereditary Village Offices Act, 1895 ; The 
Bombay Hereditary Offices Act, 1874; The Bombay Hereditary Offices (Amend- 
ment) Act, 1886 ; The Madras Proprietary Estates Village Service Act, 1894 and 
The Madras Karnams Regulation,- 1802. 

As already stated after the Act received the assent of the President on 
8th July, 1961, the Governor of Mysore, in exercise of the powers conferred by 
the proviso to 'Article 309 of the Constitution and the powers vested in him 
under the various Acts referred to in the notification, made Rules entitled the 
Mysore General Services (Revenue Subordinate Branch) Village Accountants 
(Cadre and Recruitment) Rules, 1961. The Rules provide for the recruitment 
of Village Accountants and their conditions of service. They provide for the 
creation of a carde of Village Accountants which shall be district-wise. The 
Village Accountant is to be the ex-officio Panchayat Secretary. Provision is also 
made in the Rules for the minimum qualifications for recruitment, the method of 
recruitment of Village Accountants and their training. 

Now, Mr. Rama Jois and Mr. R. B. Datar, learned Counsel for the 
appellants, have not questioned the legislative competence of the Mysore 
Legislature to enact the impugned Act. That being so, the petitioners can 
succeed only if they can establish that the provisions of the Act constitute a 
piece of colourable legislation. In K. C. Gajapati Narayan Deo v. The State of 
Orissa^ it was contended that the Orissa States Abolition Act, 1952, was a 
piece of colourable legislation and as such void. Dealing with this argument, 
Mukherjea, J., (as he then was) stated, at page 10 as follows: 

“It may be made clear at the outset that the doctrine of colourable legislation does not 
involve any question of bona fides or mala fides on the part of the Legislature. The whole 
doctrine resolves itself into the question of competency of a particular Legislature to enact a 
particular law. If the Legislature is competent to pass a particular law. the motives which 
impelled it to act are really irrelevant. On the other hand, if the Legislature lacks competency, 
the question of motive does not arise at all. Whether a statute is constitutional or not is thus 
always a question of power. A distinction, however, exists between a Legislature which is 
legally omnipotent like the British Parliament and the laws promulgated by which could not be 
challenged on the ground of incompetency, and a Legislature which enjoys only a limited or a 
qualified jurisdiction. If the Constitution of a State distributes the legislative powers amongst 
difierent bodies, which have to act within their respective spheres^ mpked out by specific 
legislative entries, or if there are limitations on the legislative authority in the shape of funda- 
mental rights, questions do arise as to whether the Legislature in a particularc case has or has- 
not, in respect to the subject-matter of the statute or m the method of enacting it, transgressed 
the limits of its constitutional powers. Such transgression may be patent, manifest or direct, 
but it may also be disguised, covert and indirect and it is to_ this latter class of cases that tbo 
expression ‘ colourable legislation ’ has been applied in certain judicial pronouncements. The- 
idea conveyed by the expression is that although apparently a Legislature in passing a statute 
purported to act within the limits of its powers, yet in substance and in reality it transgressed 
these powers, the transgression being veiled by what appears, on proper examination, to be a 
mere pretence or disguise. As was said by Duff, J., in Attorney-General for Ontario v. 
Reciprocal Insurers and others-'. 

‘ Where the law making authority is of a limited or qualified character it may be necepary 
to examine with some strictness the substance of the legislation for the purpose of determining, 
what is it that the Legislature is really doing.’ 


1. (1953) S.C.J. 592: (1954) S.C.R. I (10). 


2. L.R. (1924) A.C. 328, 337. 
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Id other words it is the substance of the Act that is roafcrial and not merely the former 
outwatd appearance and if the auhjeci-nuttec to substance is aotnethiog which is beyond the 
powers of that Legislature to legislate upon the form in which the law is clothed would ooC 
save It from condemnatioo The Legislature cannot violate the constiCut onal prohibitions by 
employing an ind fcct method 

Ta GuIktpalU Nagesv.ara Rao v Andhra Pradesh Stale Road Transport 
Corporation^ this Court at page 329, after quoting the observations made by 
Mukberjea J cited above, said as follows 

The legal posit on may be btieOy stated thus The Legislature can only make laws wiih n 
its legslative competence Its legsiauve field may be circumscribed by specific legislatve 
entries or 1 mited by fundamental r gnts created by th“ Constitution The Leg slature cannot 
over step the field of its competency d rectly or indirecUy The Court will scrutinize the law to 
ascertain whe her the Legislature by device purports to make law which thongb m form appears 
to be within its sphere m effect and substance reaches beyond it If in fact it has power to 
make the law its motives in making the law are irrelevant 

On an examination of the material provisions of the impugned Act it is clear 
that its object and intendment is to abolish all the hereditary village offices, viz, 
patels shanbhogs, etc , which were held hereditanlv before the commencement of 
the Constitution and the emoluments appurtenant thereto 


In Dasaratha Rama Rao v Slate of Andhra Pradesh * this Court held that 
section 6 (1) of the Madras Hereditary Village Offices Act (III of 1895) m so far 
as it makes discrimination on grounds of descent only is violative of the funds 
mental nght under Article 16 (2) of the Constitution and is void There, this 
Court pointed out that the office of Village Munsif under the said Act was an 
office under the State within the meaning of clauses (1) and (2) of Article 16 
At page 572 it was observed as follows 

• We ate of the view thal there u cotbtng lo the nature of the office which lakes it out of 
TheaobiCof clauses (l}aad (2) of Article 16 of tbe Coostituiioo An office has its emoliimeets 
and It would be wrong to hold that though the office is an office under the Stale, it is not 
within the amb t of Article 16 because at a lime prior to ihe Ckinsiitution tbe law reeogn seda 
custom by wh ch there was a preferential right to the office lo the members of a particular 
family The real fluwtionis— is that custom which is recognized and regulated by the Act 
■cons stent with the fundamenUl fight suaraoteed by Article I6t We do not agree wiib learned 
•Counsel for respondent 4 that tbe fam ly bad any pre e:(istiDg right to property m the shap* of 
-emolufflents of the office independeol or irrespective of the office If there was no such pre 
■existing right to property apart from the oOicc then the answer must clearly be that Article 16 
-applies and section 6 (I) of the Act lo so far as ii makes a d scnminatioo on the groaod of 
descent only u violative of the fundamental tight of tbe petitioner'* 

In the territories forming part of Ihe present Stale of Mysore, in the distncts 
of South Kanara and Coorg the village offices were filled by persons belonging 
to a particular family They bad a preferential right to be appointed to those 
posts if they possessed the prescribed qualifications In Dasaratha Ram Rao’s 
case,* this Court held that a law which recognised the custom by which a 
preferential right to an office vested in the members of a particular fami]y was 
violative of the fundamental right guaranteed by Article 16 The Act in 
abolishing all the hereditary village offices merely gave effect to the principle 
established by the said decision 


teamed Counsel for the appellants has fairly conceded that the Act is 
within the legislative competence of tbe State Legislature But he has questioned 
the validity of the Act on the ground that it is a place of colourable legislation 
It is stated that though the declared object of Ihe Act is to abolish the offices 
which were held hereditanly. in fact what is sought to be done is to extinguish 
the right of present incumbcnw and thereafter appoint persons to be recruited 
by the State Goveemaent. Relyvng wpem the Rn^cs made under the Act as 


1 (1959) S CJ 967 (19J9) 2 An W IL(S 
156 (1959) 2 MLJ (SC) 156 1959 3 
<1)SC.R 319(329) 


2 (1961) IMLJ(SC)63 (1961) 1 An. 
WR.(SC) 63 (1961) 1 SCJ 310 
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suportmg his contention, learned Counsel for the appellants has argued that 
toe posts are not being abolished but by colourable exercise of power the State 
Crovernment is seeking to remove the present incumbents to enable it to appoint 
persons of its choice. We are unable to accede to this contention. 


As pointed out by this Court in Gajapati Nsrayan Deo's case, ^ the whole 
doctrine of colourable legislation resolves itself info the question of competency 
ot a particular Legislature to enact a particular law. If the Legislature is compe- 
tent to pass the particular law, the motives which impel it to pass the law are 
really irrelevant. It is open to the Court to scrutinize the law to ascertain whether 
the Legislature by device, purports to make a law which, though in form appears 
to be within its sphere, in effect and substance, reaches beyond it. 

Beyond attempting the argument that the impugned Act is a piece of 
colourable legislation, learned Counsel for the appellant has not succeeded in 
substantiating his contention that the Act and the Rules made thereunder are 
merely a device for removing the present incumbents from their ofBce. The 
provisions of the Act and the Rules made thereunder plainly provide for the 
abolition of hereditary village offices and make those offices stipendiary posts. 
The Act makes no secret of its intention to abolish the hereditary posts. 


It is argued that even after abolition, the same posts are sought to be con- 
tinued. It is no doubt true that the names of the offices have not been changed 
but there is a basic structural difference between the posts that have been abolished 
and the posts that have been created. The posts created by the new Act are 
stipendiary posts. They carry salaries according to the grades created by the 
Rules. The incumbents are transferable^and their service is pensionable. Different 
qualifications are prescribed for the new posts. From a consideration of the 
incidents attaching to the new po'ats it is clear that the old posts have been abolished 
and new posts have been created and that the whole complexion of the posts has 
been changed. 

The result is that in our opinion the impugned Act cannot be held to be a piece 
of colourable legislation and as such invalid. 

Now we may deal with Civil Appeal No. 190 of 1965. In the affidavit filed 
in sipport of Writ Petition No. 177 of 1963 out of which the above Civil Appeal 
arises it has been stated that the Madras Hereditary Village Offices Act (III of 
1895) does not in terms apply to the village offices of the district of South Kanara, 
that its principles have been observed in common practice by the revenue 
authorities, and that their appointments are governed by the Standing Orders of 
the Madras Board of Revenue which have not been repealed by the Act. The 
petitioners’ case is that a consideration of the Madras Board’s Standing Orders 
would show that the post of karnam is a civil post coming _ within the ambit of 
Article 311 and that therefore the abolition of their posts in effect amounts to 
‘removal’ within the meaning of that Article. 

It is no doubt true that the Madras Village Offices Act, 1895, does not apply to- 
South Kanara District, but the hereditary principle has been applied to village 
offices in the South Kanara District in accordance with the instructions contained 
in the Madras Revenue Board’s Standing Orders and the impugned Act has 
abolished the principle of heredity in making appointments to the village offices. 
Learned Counsel for the appellant has argued, relying on the decision of the 
Privy Council in Miisti Venkata Jagannadha v. Musti Veerabhadrayya^, that the 
karnam under the Madras Karnams Regulation is a personal appointee and that 
there is no absolute right of hereditary succession to that office^ and that the 
principle of heredity does not apply to that office. The correct position with regard 


2. (1921) 41 Mad, L.J. 1 : L.R. 48 I.A. 244i 
I.L.R. 44 Mad. 643. 


I. (1953) S.C.J. 592: (1954) S.C.R. 1. 
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m (shanbhogs) in South Kanara Distnct, will be evident from the follow 
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father. Where he attained majority only in 1943 he cannot be entitled to change his domicile 
before that date. He has to establish the change in domicile by proving that after 1943 and 
before 21st November, 1949, (when Article 5 of the Constitution came into force) he had proved 
the intention of making India his home. In his application for passport he had descrioed 
himself as an Iranian National and since 1949 m his application for residential permits and 
extension thereof he described himself as an Iranian National. There was, therefore, no 
evidence of any intention to change his domicile. An Indian citizen cannot be a national of 
another countty. Residence alone is insufficient evidence to establish acquisition of a new 
domicile; there has^alsoto be proof that the residence in a country was with the intention of 
making it that person’s home. Of such intention there is little evidence in the case. From the 
mere fact of a foreigner (Iranian) taking over or becoming partner in a restaurant business in 
India, it is impossible to hold that he had decided to make India hb home. 

Appeal by Special Leave from the Judgment and Order, dated the 3rd 
October, 1 562, of the Bombay High Court in Appeal No. 295 of 1960 from 
Original Decree. 

S. J. Sorabjee, G.L. Sanghi, B.R. Agarwala, and Miss M.S. Patel, Advocates 
and H. K. Puri, Advocate for Mjs. Gagrat & Co., for Appellant. 

C. K. Daphtary, Attorney-General for India {B. R. L. Iyengar, Advocate, 
and B. R. G. K, Achar, Advocate for R. H Dhebar, Advocate, with him), for 
Respondents. 

The Judgment of the Court was delivered by 

Sarkar, J . — ^The appellant, an Iranian national by birth, came to India from 
Yezd in Iran with his maternal uncle, an Iranian national, in 1938 when he was 
about thirteen years old. The record does not show on what passport he entered 
India. In January, 1945, he obtained an Iranian passport and went to Iraq on 
pilgrimage. This passport showed that he held an identity card, of the Iranian 
Government. On return from the pilgrimage, he was on 22nd March, 1946, 
registered under the Registration of Foreigners Rules, _ 1939, as an Iranian 
national. On 25th May, 1951, he obtained a residential permit under the 
Foreigners Order, 1938, permitting him to reside in India upto a certain date. 
This permission was extended from time to time at his request. On 2nd 
December, 1957, his last request was refused and he was ordered under the 
Foreigners Act, 1946, to leave India. On 14th December, 1957, he filed a suit 
in the City Civil Court at Bombay fora declaration that he was a citizen of India 
and for an injunction restraining the State of Bombay, the Police of Bombay and 
the Union of India from talcing action against him on the footing that he was a 
foreigner and not a citizen of India. This suit was dismissed by the City Civil 
Court and an appeal by the appellant to the High Court at Bombay also failed. 

He has now appealed to this Court with Special Leave. 

The appellant bases his claim to citizenship of India on Article 5 of the 
Constitution. Under that Article every person who had his domicile in the 
territory of India and had been ordinarily resident there for not less than five 
years immediately preceding the commencement of the Constitution was declared 
to be a citizen of India. Article 5 of the Constitution came into force on 
21st November, 1949. It is not in dispute^ that the appellant had been 
ordinarily resident in the territory of India for over five years before 
21st November, 1949. The only question in this appeal is whether he had his 
domicile in the territory of India on that date. 

When the appellant arrived in India he was a minor. His domicile was, 
therefore, that of his father which was Iranian. This is not disputed. The 
appellant contends that he had changed his Iranian domicile into an Indian 
domicile prior to 21st November, 1949. The onus of proving the change of 
domicile is, of course, entirely on the appellant. Such change can be proved if it 
is established that the appellant had made up his mind to make India his home. 
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that IS to say, lemam in India pennanently The facts established are that since 
1938 excepting for a visit to Iraq lasting about a year he has all along been a 
resident of Bombay It is well established that residence alone is insufiiaent 
evidence to establish acquisition of a new domicile, there has also to be proof 
that the residence in a country was with the intention of making it the person’s 
home. 

Now on the question of intention of the appellant to make India his home, 
there is very little evidence The evidence shows that after his arrival in lodia 
the appellant was put m a school but before he aliamcd majority he took up the 
job of a cashier in a restaurant in Bombay He attained majority sometime m 
1943 Prior to that he was not entitled under the law to change his domide 
He has to establish the change la domicile by proving that after 1943 and before 
21st November, 1949, he had formed the intention of making India bis home 
There is very little during this short period from which one can draw an inference 
that he had intended to change his domicile He was then quite young Dunng 
this period he left India on an Iranian passport declaring himself to be an 
Iranian national On his return he was registered as an Iranian national on 
23rd March, 1946 These f^acts do not support the appellant It is said that he 
bad done aU these because under the law then obtaining be had no option It 
has however to be pointed out that it was open to him then, if he wished to 
change his nationality, to get himself naturalised as a British Indian subject under 
the Naturalisation Act of 1926 The only other fact which happened between 
1943 and 1949 to which our attention was drawn was that lo 1947 he took over 
a restaurant business on royally basis for a petiod of three years From this 
fact alone it is impossible to hold that the appellant had decided to make Icdu 
his hone We do not even know whether dunng this period be was eeonomi 
cally independent or bad bis own residential establishment 

The conduct of the appellant subsequent to 1949 does not help to establish 
that he had earltet formed th« intention lo live m India for good As we have 
already stated, he obtained a residential permit and from time to time applied 
for Its extension In these applications he described himself as an Iranian 
national. It was contend^ that this description does not militate against hu 
claim to an Indian domicile It was said that a person may be a national of one 
country and have his domicile m another country Here however the question of 
domicile arises because on the basis of it the appellant claims citizenship of 
India. We are not aware that it is possible to be a citizen of India and a 
national of another country The decision of this Court m the State Trading 
Corporation of India, Ltd v Commercial Tax Officer^ would indicate that that 
cannot be done It was there said at page 1818 

‘ All ciuzess are national} of a particular Stale but all nationaU may not be adzess of tlie 
State.” 

It would follow from that that an Indian citizen cannot be a national of 
another State Therefore, when the appellant described himself as an Iranian 
nalionat in his applications for a residential permit and for extensions thereof after 
1950, he was saying that he was not an Indian citizen If he was not an Indian 
citizen, he did not have an Indian domiale, for if he had such a domicile, he 
would have been a citizen of India These applications, therefore, furnish evidence 
that even after 1950 he was not of Indian domicile We may also mention that 
after 1950 he obtained a duplicate of his registration cenificateunder the Foreigners’ 
Rules as the ongmal had been lost and in the application for it be described 
himself as an Iranian national Then we find that in one of the applications for 
extension of residential permit be had stated that he was desirous of staying m 
India for business and so, not for making it his home As Jate as 30lh March, 
1957, he described himself as an Iranian national in the application that he made, 
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for naturalisation as an Indian “ "o^ndfan 

along claimed Indian °° anv effort in that regard he contmued 

Instead of making t “as L lrLSn national. 

proceeding on the basis that he wa restaurant 

It appears that in 1950 he first entered into “ ty itself is not 
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result is that the appeal fails and d Appeal dismissed. 
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■jnjipoje ef satirfying hllMe^faJtothcl«gaJltyorpt«pnt^yof*uthanordct^n<Jtopa^»sucllOtdc ^ 
in relation thereto as he deems fit. Iio lime limit u fixed tbcreimder for the exercise of his powwi 
of revision ^ 

Whether in a particular ease theCustodian General may entertain such apetiuon nolvnihstand 
•ng gross delay m uistituimg the proceed is a matter within his discretion 

The Supreme Court m exercise of Its appellate jurisdiction under Article |136 of theCoiuuu 
tion would not be justified in intcrlcnng with the order of the Custod an General in a natta 
essentially VAtlun bis competence and relating to the excrasc of hit discretion howev cr much tie 
Court may disagree with him. 

By a chain of fictions (m Ord nances XII of I&19 XXVII of 1919 and Act XXXI of 15 0) » 
thing done or an action taken under Ordinance XII of 1919 IS to be deemed to be done or tala 
under the Act XXXI of 1 950 

If fictionally the order of the Deputy Custodian is to be deemed to have been passed under the 
1950 Act as if that Act had been in existence o/i the date of the order the conclus on u inescapable 
that that order would he subject to tie appellate or tevtivonary junsd ction of the Authority 
empowered which power may be deemed to have been in force at the t me t! e order was passed 
The rule enshrined in section C of the Cenerat Clauses Act IB97, appl ei only if ® difTcrcrl 
intention does not appear Section 58 (3) of (he lOjO Act shows such d fferent intention m so fir 
as It directs that thmgs done or action taken under the pnor Ord nance shall be deemed to be 
done or taken under the Act as if that Act was m force on. the relevant dale This is a cl«r 
departure from lection 6 General Clauses Act The tise of the expresuon subject thereto is tfc® 
commeneement of the positivepart of scctioii58(3) cannot attribute to thepreviousoperat onto 
ovemdtng effect to as to depnve the autbont o under the Repeal rg Act of their power to eptertiO 
appeals and rcvis ons which they possess by (he express enactment that ihe>xu done or acuoni takes 
are deemed to be done under that Acc 

Furtherihe 'Explmaium' incorporated in section 27 by Act 1 of 19fi0 that the Custodiaa 
General may exercise bis powers under the section in relatiem to any property noiwtlhitand rg 
property has been aeqiured under section 12 of the D -placed Persons {Compensst on and 
Ibe^bd tation) Act (XLtV of 1954) ind cates that it uttiU open to the Custod 
exercise his powers of revis on 

The Custodian-Ceneral had therefore the power to enienain the revision p«iuon 
But the ptoceduie followed by him u tn gross vrolation of the rules of natural justice He vat 
notjustified in acting on the ev dence sought lobe brotight on record for the first t me in rcvuicn 
-without giving anopportunity to the appellant of meeiing that evidence J»o party has a right to 
adduce add tional evidence m revison and (hat (no copies of documents such a procedure u 
inconsistent with the procedure to be followed in a judiaal trial 

The order appealed from is set aside and the matter remanded to the Cusicd aji-Genetal fot 
proceeding according to law 

Appeal by Speaa) Leave from the Judgment and Order, dated the llA 
September, 1962, of Ihe Custodian General of Evacuee Property, Department 
•of Rehabilitation, Ministry of Works, Housing and Supply, New Delhi la 
Revision Petition No J209 R/UP/1961 

Gopal Singh, Advocate, for AppelliUils 

S T Desai, Senior Advocate. (Op Rana, Advocate, with him) for 
'Respondent No 1 

N S Bmdra. Senior Advocate (AT 5 Chewla and R N Sachthey, Advocates, 
with him), for Respondents Nos i 3 and 4 

The Judgment of the Court was delivered by 

/—House No It Kaiserbagb at Lucknow, was Since 1918 m the 
occupation of one Chowdbry Akbar Hussain After the partition of India, 
Chowdhry Akbar Hussain migrated to Pakistan By order dated 12 th October, 
1949, the Deputy Custodian of Etoicuee Property, Lucknow, m exercise of powcf 
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section 6 of the U. P. Administration of Evacuee Property Ordinance, I of 
w 11 ^^ ‘^optinued to force by Central Ordinances XII and XX of 1949” declared 
No. 11, Kaiserbagh as ‘evacuee property*. No claim was preferred by any person 
notification, and management of the property continued with 
the Custodian of Evacuee Property. Under V.P. Ordinance, 1 of 1949, as continued 
m force by Central Ordinances and Rehabilitation Act (XLIV of 1954), the Central 
Oowmment by a notification, dated 27th May, 1955, acquired the property for 
the Central pool constituted under that Act. On 7th June, 1957, the property was 
put up for sale by public auction and was purchased by one Ram Chand Kohli. 

On 27fh September, 1961, the State of Uttar Pra'desh applied under section 27 of 
the_ Administration of Evacuee Property Act (XXXI of 1950), invoking the revisional 
jurisdiction of the Custodian-General against the order of the Deputy Custodian 
notifying the property as evacuee property. The State of Uttar Pradesh claimed 
that the property belonged to the State and Chowdhry Akbar Hussain had no 
proprietary interest in the property and accordingly the Deputy Custodian had 
no power to declare it "evacuee property”. It was submitted that the State of 
Uttar Pradesh was not aware of the notification declaring the property to be 
evacuee property, nor of the subsequent proceedings and of the sale to Ram 
Chand Kohli. The appellants who are the legal representatives of Ram Chand 
Kohli contended, itUer alia, that the petition was belated, and that in any event 
the property being of the ownership of Chowdhry Akbar Hussain it was lawfully 
declared evacuee property. The Custodian-General upheld the plea of the State of 
Uttar Pradesh, and set aside the order of the Deputy Custodian. With Special 
Leave the heirs and legal representatives of Ram Chand Kohli have appealed to 
this Court. 

We propose in this appeal only to deal with the plea of the appellants 
that the Custodian-General had no jurisdiction to entertain the petition filed by the 
State of Uttar Pradesh. If the appellants fail to establish that plea, the case 
must be remanded to the Custodian-General for re*trial, because we are of the 
view that the trial of the petition is vitiated by gross irregularities and breach of 
the rules of natural justice. 

Section 27 of the Administration of Evacuee Property Act (XXXI of 1950) 
authorises the Custodian-General at any time, either on his own motion or on 
application made to him in that behalf, to call for the record of any proceeding 
in which any Custodian has passed an order for the purpose of satisfying himself 
as to the legality or propriety of any such order, and to pass such order in 
relation thereto as he thinks fit. Section 27 does not prescribe any limit of time 
within which the power in revision may be exercised. The Custodian-General 
may call for the record of any proceedings of a subordinate officer at any time, 
and pass such order in relation thereto as may be called for to do justice to the 
parties affected by the proceeding. The powers of the Custodian-Generaj are 
unquestionably judicial and normally he may not 'be justified in entertaining a 
petition in revision which has been instituted after great delay, especially when 
titles of persons other than those directly concerned in the order sought to be 
revised, have imervened. There was in this case great delay in lodging the 
petition by the State of Uttar Pradesh invoking the jurisdiction of the Custodian- 
General. Notice of the order made on 12th October, 1949, was issued and there- 
after also there were several proceedings before the Custodian and the Settlement 
Commissioner in regard to the property. The authorities of the Stale appear to 
have betrayed gross negligence in protecting the public interest, if their case about 
the title of the State be true. But the Custodian-General appears to have been 
of the view that in exercise of jurisdiction conferred by statute the petition should 
be entertained and power under the Act be exercised. Whether in a given case, 
the Custodian-General may entertain a petition against an order passed by a 
subordinate authority, notwithstanding gross delay in instituting the proceeding is 
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a matter within his discretion We do not think that in exercise of the appellate j 
jurisdiction of this Court under Article 136 of the Constitution we would be i 
justified in interfering with the order of the Custodian General in a matter which 
is essentially withm his competence and iclalcs to the exercise of his discretion, 
however much we may disagree with him 

The question which then must be considered is, whether the Custodian 
General had the power to entertain the petition under section 27 of the Adminis- 
tration of Evacuee Property Act XXXI of 1950, challenging the order passed by 
the Deputy Custodian on l2th October, 1949 It may at once be observed that 
the reference in the notification issued by the Deputy Custodian to U P Ordinance 
I of 1949 has been made on account of some inadvertence The notification was 
issued after the U P Ordinance expired and when Central Ordinance, XII of 1949 
was applied to the United Provinces by Ordinance, XX of 1949 The U P 
Ordinance, I of 1949, was promulgated by the Governor of the United 
Provinces on 22nd June, 1949 Shortly before the promulgation of that Ordmaoce 
the Governor General had m exercise of the powers conferred by section 42 of 
the Government of India Act 1935, issued Central Ordinance XII of 1949, calitd 
“The Administration of Evacuee Properly (Chief Commissioners Provinces) 
Ordinance 1949 ’ This Ordinance was applicable m the first instance 1° IJj* 
Chief Commissioners’ Provinces of Ajmer Merwara and Delhi and it would be 
extended to any other Province by notification issued by the Central 
Government The Governor General issued on 23rd August, 1949, Ordinance 
XX of 1949, by section 4 whereof Ordinance XII of 1949, was applied to the 
Provinces of Madras and the United Provinces By section 6 of Ordinance 
XII of 1949 the Deputy Custodian was authorised to notify evacuee properties 
which had vested m him under section 5 of the Ordinance A person claifflmg 
any right to or interest in any property rtotified under section 6 could pwfer e 
claim within 30 days or such extended lime as the Deputy Custodian allowed 
that the properly is not evacuee property or that his interest in the property is 
not afTected by the provisions of the Ordinance The Deputy Custodian was ther^ 
upon required to hold an inquiry m the prescribed manner, and after taking such 
evidence as may be produced to pass an appropriate order An order passed by 
a Deputy Custodian on inquiry in the prcscril«d manner was appealable to 
Custodian at the lustance of a party aggrieved thereby section 30 (0 Tbe 
Custodian had also the power to call for the record of any proceeding which WM 
pending or bad been disposed of, by an officer subordinate to him, for the 
purpose of satisfying himself as to the legality or propriety of the order passM 
therein, and to pass such order m relation thereto as he deemed fit By sub- 
section (6) of section 30, subject to the provisions of sub sections (1) to (5) of 
section 30, any order passed by the Custodian, Deputy Custodian, Addition^ 
Custodian, Assistant Custodian or Authorised Deputy Custodian was declaitd 
final and not liable to be called in question in any Court by way of appeal cr 
revision or in any original suit, application or execution proceeding 

On October 18 1949, theGo\emor General issued Ordinance XXVII of 1949 
called ‘The Administration of Evacuee Property Ordinance, 1949 ’ Under that 
Ordinance the Custodian could under section 7, after notice to the persons interested 
and after holding such inquiry into the matter as the circumstances of the case per 
mitted pass an order declaring any property to be evacuee property, and on such 
declaration the property vested in the Custodian By section 24 any person aggn 
eved by an order made amongst other sections under section 7, could prefer ao 
appeal to theauthonty specified in the section Section 27 invested the Custodian 
Genera! with power at any time to call for the record of any proceeding m whiw 
any Custodian had passed an order in appeal under the provisions of Chapter V 
for the purpose of satisfying himseir as to the legality or propriety of any such 
order and to pass such order in relation thereto as he thought fit and every order 
made by the Custodian General Custodian, Additional Custodian or Assistant 
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’Custodian was by section 28 declared final and noUiablet^^^^^ 
any Court by way of appeal or revision or nay 1949 

execution proceeding, that notwithstanding the repeal 

repealed, and by sub-section (3) it law anything done or any action 

of Ordinance XII of 1949 or of any co^e ponding 

taken in the exercise of any exercise of the powers, conferred by 

deemed to have been done or taken incurred or proceeding commenced 

Ordinance XXVII of 1949, and any penalty or^ p 

under that Ordinance or law ^ball be deemed to b ? Ordbance XXVII of 1949 
•ding commenced under Ordinance XXVI^^J94y^a 

were in force on the day on which su™ ^h jg 49 repealed 

incurred or proceeding c<mmen e , a ct (XXXI of 1950). The sAemeof 

by the Administration of Evacuee P P Y » j^j^j^tration of Evacuee Property 
-this Act was identical with the f red^Swer upon the Custodian to notify 
•Ordinance XXVII of 1949. Section 7 no^erred property. Any person 

any property, after holding an 'nqui^,^^^ under section 24 prefer an npP^^l ° 
aggrieved by an order under section ^ j revisional jurisdiction was co^rred 
the specified authority. By f ^,^milar to section 27 of Ordinance XXVII 
upon^ the Custodian-General L the Custodian-General, Custodian, 

of 1949, and by section 28 every ,v ^Custodian, Deputy Custodian or 

Additional Custodian, ^-thermse expressly provided in Chapter V, 

Assistant Custodian ^waV^^,^„%\%°/led b question in any Court by way “f appeal 

declared final and not liable to be cal e q ^^gg^tion proceeding- By sab 

or revision or in any original suit, apph^t n ^ gg property Ordinance, 

section (1) of section 58, the Ad“™ ^ ^/section 58 read as follows: 

XXVII of 1949, was repealed. Sub 1 ) Ordmance, 1949 or the 

.. The repeal by this Act o f "py cotr^pondmg t--" 

S“hi5t^C°^^ . g , ^jjdgr Ordinance Xn 

By Ordinance XXVII of 1^49 a prowedmg^comme^^ ^ 

of 1949 or anything 4 ^eeraS a proceeding commenced, ^bmp ^e and 

sSSSlilSiS-SiSSSs 

SSSf |lsS5il =Tif“! 

of the power conferred by done or action was taken. 

force on the day on which such thing w „„der Ordinance XII 

Hv this chain of fictions, things done and actions tak u . ,vcrs 

oflSVie w bSdeeledlo'tove beend^ „„ ,h= day o» 

conferred under Act XXXI of ^ j^en. The order passed by the P 

which such thing was done action b n therefore, for ^bc P P 

Custodian under section 6 of d^ made in exercise of the power c f r 

was passed. . , fictions did 

But it was urged by Counsel for the nppe a successive statutes 
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Ordinance, including the finality of orders niade under that Ordinance and by 
section 55 (3) of Ordinance XJ^il of 1949 the finality of the order of the Deputy 
Custodian under sub section (6) of section 30 of Ordinance XII of 1949 was 
preserved Similarly under Act XXXI of 1950 things done or actions taken under 
Ordinance XXVII of 1949 were to be deemed to have been done or taken under the 
Act but thereby finality of orders declared by section 28 of the Ordinance was not 
trenched upon It was submitted, that by section 58 (3) m a technical scnseih ugs 
done and actions taken or deemed lobe done or taken under Ordinance XXVIlef 
1949 were to be deemed to have been done or taken under Act XXXI of 1950 but 
finality of the orders declared by section 30(6) of Ordinance XII of 1949 was not 
affected, and the orders of the Deputy Custodian could not be set as de by the 
Custodian General m exercise of the power under section 27 of Act XXXI of 1950 
In Support of this contention reliance was placed upon certain dicta in two de isions 
of this Court Ind ra Sohanlal v Custodian of Eiacuee Property, Delhi and others^ 
and Dafedar Niranjan Singh and another v Cusiod an Evacuee Property (Punjab) 
and another* In our view no support is to be derived from those cases forthe 
claim made by Counsel for the appellants In Indira Sohanlal s case* an application 
to sanction an exchange made under section 5 A of the East Punjab Evacuees 
(Administration of Property) Act 1947 as amended in 1948 was decided on 30tn 
March 1952 by the Additional Custodian after Act XXXI of 1950 was brought 
into force Exerasing power under section 27 of Act XXXI of 1950 the Custodian 
General set aside the order of confirmation and remanded the case to bere*- 
considered by the Custodian In appeal to this Court against that order, it wa* 
submitted that the ocdec of the Additional Custodian was not open to revision by 
the Custodian General because the appellant had a vested right to have the 
application for confirmation determined under section 5 A of the East 
Evacuees’ ( Admimstration of Property) Act, and finality under section 5 B attached 
to sneh determination repeal and re<eoactmeo( of those provisions nbtwithstacd 
lOg This Court held that the application for confirmation of exchange was pend 
mg on the date on which Act XXXI of 1950 came into force and had to be dealt with 
and disposed of under that Act the order of confirmation passed m 1952 wa* 
therefore subject to the revistooal jurisdiction of the Custodian General under 
section 27 of the Act That decision can have no application to this case Bnl 
Counsel relied upon certain observations made by Jaganaadhadas J atpgacU36 

Sl^thout attempl AS (o b« metnculously accuraie it isay be riated m gmend temii ttuil Itic 
tebone underlying iccuoti 58 (3) to be that every matter to which the new Act ajtpl es ha* 

lobe Created as aruing and tobede^twilh under the new law except in so br as certain coBse- 
quencei have already ensued or acts have been completed prior ihereto to wh ch it a the old fat' 
that will apply 

These observations, in our judgment lend no support to the contention that 
the finality declared under section 30of theOrdmance 1 of 1949, m respect of the 
orders passed or proceedings taken remains attached to the order of the Deputy 
Custodian so as to prevent the Custodian General from exercising bis power 
under section 27 of Act XXXI of 1950 

In Dafedar Niranjan SingNs case,* the Custodian of Evacuee Property 
Patiala, had taken possession of two houses acting under the Patiala Evacuee 
(Administration of Property) Orduiance of Samvat 2004 On a claim made by 
the appellant that the houses belonged to him the Custodian by his order, dated 
6th June, 1949 released the houses Thereafter several Ordinances relating W 
evacuee property were passed one after another, the succeeding Ordinance repeal 
mg the previous one and creating except in th- case of repeal of Ordinance IX of 
Samvat 2004 a ebam of fictions by which certain provisions of the repealed 
Ordinance were deemed to continue under the repealing Ordinance The last 
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Ordinance was replaced by the Administration of Evacuee Property Act (XXXI of 
1950). The Custodian-General e.xercising powers under section 27 of that 
Act set aside the order of the Custodian which released the property in favour 
of the appellant. In appeal against the order of the Custodian-General, it was 
held that the order, dated 6th June, 1949, passed by the Custodian imder 
Ordinance IX of Samvat 2004 could not be deemed to be an order passed under 
Act (XXXI of 1950) as the chain of fictions was broken, when Ordinance XIII of 
Samvat 2006 repealing tbe previous Ordinance IX of Samvat 2004 was 
issued, and there was no scope for the exercise of his power by the Custodian- 
General under section 27 of Act (XXXI of 1950). The Court then proceeded to 
interpret section 58 (3) of Act (XXXI of 1951), on the assumption that the order of 
the Custodian, dated 6th June, 1949, by a chain of fictions was to be deemed an 
order made by the Custodian in exercise of the powers conferred on him by 
Act (XXXI of 1950), and observed: 

“Sub-section (3) of section 58 . isintuo parts. The first part says that 

the repeal by the Act of the said Ordinance shall not affect the previous operation of the said 
Ordinance and the second part sa^-s that anything done or any action taLen m the eaercisc of any 
potver conferred by or under that Ordinance shall be deemed to hat e been done or taLen in the- 
exercise of the powers conferred by or under this Act as if this Act were in force on the day on which, 
sucl} thing tvas done or action taken. The second part is expressly made subject to the first part, 
r ^ under the first part, the second part does not apply to it. In the present case under 

the previous operation of of the Ordinance the order of the Custodian had become final. If so, 
the fiction introduced in the second part could only operate on that order subject to the finality it 
had acquired under that Ordinance.” 

In our view, the decision of the Court on the principal ground that th& 
chain of fictions was broken, and the impugned order was not one which was 
to be deemed to have been made under Act (XXXI of 1950), rendered considera- 
tion of all other questions unnecessary. If by the observations set out, it was 
intended to lay down that the legal fiction introduced by section 58 (3) of 
Act (XXXI of 1950), by which anything done or action taken in exercise of the 
powers conferred by ’the earlier Ordinance was to be deemed to have been done 
or taken in exercise of the powers by or under the Act applies only if under 
the earlier Ordinance anything done or action taken had not become final by 
virtue of the provisions of that Ordinance, we are unable, with respect, to 
accept that interpretation. By the first part of section 58 (3) repeal of the statutes 
mentioned therein did not operate to vacate things done or actions taken under 
those statutes. This provision appears to have been enacted with a view to avoid 
the possible application of the rule of interpretation that where a statute expires 
or is repealed, in the absence of a provision to the contrary, it is regarded as 
having never existed except as to matters and transactions past and closed: 
see Surtees v. Ellison.^ This rule was altered by an omnibus provision in 
the General Clauses Act, 1 897, relating to the effect of repeal of statutes by any 
Central Act or Regulation. By section 6 of the General Clauses Act, it is 
provided, insofar as it is material, that if any Central Act or Regulation made 
after the commencement of the General Clauses Act repeals any enactment, the 
repeal shall not affect the previous operation of any enactment so repealed or 
anything duly done or suffered thereunder, or affect any right, privilege, obliga- 
tion or liability acquired, accrued or incurred under any enactment so repealed, 
or affect any investigation, legal proceeding or remedy in respect of any such right,, 
privilege, obligation, liabilitj', penalty, forfeiture or punishment as aforesaid; and 
any such investigation, legal proceeding or remedy may be instituted, continued 
or enforced, any such penalty, forfeiture or punishment may be imposed, as if 
the repealing Act or Regulation had not been passed. But the rule contained in 
section 6 applies only if a different intention does not appear, and by enacting 
section 58 (3) the Parliament has expressed a different intention, for whereas the- 
General Clauses Act keeps alive the previous operation of the enactment repealed, 
and things done and duly suffered, the rights, privileges, obligations or liabilities. 

I. (1829) 9 B. & C. 752. 
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acquired or incurred, and authonscs the investigation, legal proceeding and reicj 
dies m respect of nghts, privileges, obligations, liabilities penalties forfeiture and 
punishment, as if the repealing Act or Regulation had not been passed, 
section 5S (3) of Act (XXXI of 1950), directs that things done or actions taken la 
exercise of the power conferred by the repealed statutes shall be deemed to be 
done or taken under the repealing Act as. if that latter Act were in force on the 
day on which such thing was done, or action was taken The rule so enunaated 
makes a clear departure from the rule enunciated in section 6 of the Genwal 
Causes Act 1897 By the first part or section 58 (3) which is in terms negatne 
the previous operation of the repealed statutes survives the repeal Thereby 
matters and transactions past and closed remain operative so does the preuous 
operation of the repealed statute But as pointed out by this Court m 
Sohanlal s care* at page 1 1 33, the saving of the previous operation of the repealed 
law is not to be read as saving the future operation of the previous law Tbe 
previous law stands repealed, and it has not for the future the partial operation 
as is prescribed by section 6 of the General Clauses Act AH things done and 
actions taken under the repealed statute arc deemed to be done or taken in exercise 
of the powers conferred by or under (he repealingAot as if that Act were 
inforce on the day on which that thing was done or action was taken It was 
clearly the intention of the Parliament that matters and transactions past and 
closed were not to be deemed vacated by the rcpal of the statute under which 
they were done The previous operation of the statute repealed was also affirmed 
expressly, but things done or actions taken under the repealed statute are to be 
deemed by fiction to have been done or taken under the repealing Act The 
of the expression ‘ subject thereto ’ in the commencement of the positive part of 
-section 58 (3) cannot attribute to the previous operation of the repealed statote 
an overriding effect so as to deprive the aothorities constituted under the rcwaling 
Act of their power to entertain appeals or revision applications, which trw 
possess by the express enactment (hat the acts done or actions taken ate deeaied 
to have been done under the statute To attnbute to the positive part of 
section 58 (3) the meaning contended for by the appellants would result m deny 
sag to the repealing statute the full effect of the fiction introduced by the Parha 
meni that is, acts done or actions taken since the repealing Act would be suhj®4 
-to the appellate jarisdiction ofibe authority having power under the Act but 
not the acts deemed to be done or actions deemed to be taken There « co 
warrant for attnbutmg to the fiction this qualified operation The Legislature 
has not expressed such a reservation in the application of the fiction, and none can 
be implied The order made by the Deputy Custodian was declared final by sub- 
section (6) of section 30 of Ordinance Xll of 1949, but the finality was subj'Ct to 
provisions of subjections (I) to (5) of section 30 If fictionally the order is to be 
deemed to have been passed under Act (XXXf of 1950), as if the Act were in opera 
■tion on 12th October, 1949, it is dilficuit to escape the conclusion that the order 
would be subjea to the appellate and rcvisional jurisdiction of the authorities 
•who have the appellate or revisional power by virtue of the provisions confemcf 
those powers and which must also be deemed to have been m force at the date 
when the impugned order was passed. 

In the present case, it is said on behalf of the Stale of Uttar Pradesh, that 
they were not aware of any proceeding taken with regard to No 11, Kaiscrbagh 
by the Deputy Custodian of Evacuee Property and therefore they could raise no 
objection. The order notilyjng the properly was made under the Ccutral 
Ordinance XII of 1949 If the notification be deemed an order within the meanjoS 
-of section 30 (6), the order having been declared fictionally made under Act 
of 1950), remained subject to the revisional jurisdiction of the Custodian If auy 
other view is taken, some startling results may follow for instance, if under as 
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order passed by the Custodian or action taken by him, the rights of a person are 
ininnged, and before he files an appeal or the revising authority is moved, the 
Urdinance, or the Act is repealed and is substituted by a new Act or Ordinance, 
me person aggrieved would, if the view contended for by the appellants were to 
prevail have no remedy at all, because the finality of orders declared by the 
repe^d statute would operate. It may be. noted that under section 27 of 
Act (X^I of 1950) which invests the Custodian-General with powers of revision, 
an Explanation is incorporated by Act I of I960 that the power conferred on the 
Custodian-General under section 27 may be exercised by him in relation to any 
property, notwithstanding that such property has been acquired under section 12 of 
the Displaced Persons (Compensation and Rehabilitation) Act, 1954. This also 
indicates that even if the evacuee property has been acquired under section 12 of 
Act (XLIV of 1954), it is still open to the Custodian-General in appropriate cases 
to exercise his power in revision. We are therefore of the view that the Custodian- 
General had the power to entertain the revision application filed by the State of 
Uttar Pradesh. 

On the merits of the order, not much need be said. The procedure followed 
by the Custodian-General is, in gross violation of the rules of natural justice. 
As we have already observed, acting under the powers conferred upon him by 
section 6 of Ordinance, XII of 1949, the Deputy Custodian had notified No. II, 
Kaiserbagh, as evacuee property. What the evidence before the Deputy 
Custodian in that behalf was, has not been disclosed. Nearly twelve years 
after that order was passed, the State of Uttar Pradesh moved the 
Custodian-General in revision. The petition invoking the revisional jurisdiction 
was competent, but the Custodian-General was not justified in acting upon 
evidence which was sought to be brought on the record for the first time before 
him without affording to the persons 'affected thereby an opportunity of meeting 
that evidence. It appears that in the petition filed by the State of Uttar Pradesh 
many new facts which were not on the record were set out. The Custodian- 
General has in appropriate cases the power to admit additional evidence and to 
consider the same: Rule 31 (9) of the Administration of Evacuee Property Central 
Rules, 1950. But no party has a right to tender additional evidence in appeal .or 
before a revising authority; it is for the revising authority to decide whether 
having regard to all the circumstances and in the interest of justice, additional 
evidence tendered by a party should be admitted. It is unfortunate that the 
Custodian-General did not record a formal order admitting additional evidence 
tendered by the State of- Uttar Pradesh with its petition. But we would not be 
justified in the circumstances of this case in assuming that the Custodian-General 
was oblivious of the nature and extent of his powers and restrictions thereon. . 

The procedure followed by the Custodian-General is however open to 
grave objection, because he did not even give an opportunity to the legal 
representatives of Ram Chand Kohli to lead evidence in rejoinder to the 
evidence relied upon by the State. It appears that only copies of documents 
on which the title of the State of Uttar Pradesh was founded were 
filed in the proceeding before the Custodian-General, The revision 
petition was heard by the Custodian-General on 4th August, 1962, and thereafter 
the proceeding stood adjourned till 14th August, 1962, for further hearing. On 
6th August, 1962, Counsel for the appellants served a notice upon Counsel for the 
State of Uttar Pradesh calling upon him to give inspection of the documents 
referred to in the notice. No inspection was given, and the hearing took place 
on 14th August, 1962. It is true that Counsel for the appellants did attempt to 
meet the case sought to be raised by the State of Uttar Pradesh on the merits, 
and submitted that the property in dispute was owned by Chowdhry Akbar 
Russian. That, however, would not justify the procedure followed by the Custodian- 
General,' nor would it lead to the inference that the appellants had, in the circum- 
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stances of this case, waived the irregularity m the trial It is common ground 
before us that at no stage, originals of a large number of documents, on which 
reliance was placed by the State of Uttar Pradesh, and on which the Custodian* 
General founded his conclusion, were produced before the Custodian General 
The Custodian-General does not appear to have even told the appellants that he 
had admitted copies of those documents on the record Nor did he give to the 
appellants an opportunity to meet the case which the State of Uttar Pradesh sought 
to make out In our view the proceedings of the Custodian-General were so 
wholly inconsistent with the procedure which may be followed in a judicial tnal, 
that his order must be set aside and the proceedings remanded to the Custodian- 
Gcne'^al wi h a direction that he do call upon the State of Uttar Pradesh to 

formally tender in evidence such of the documents on which they rely, and that 
he do give an opportunity to the appellants in this appeal to tender such evidence 
as they desire to tender m support of their case Thereafter the Custodian- 
General shall hear both the parties on the evidence properly brought on the 
record 

The appeal is allowed and the case is remanded to the Custodian-General for 
disposal according to law The appellants will be entitled to their costs in this 
Court 

KGS. Appeal allowed, case remanded 


THE SUPREME COURT OF INDIA 
(Civil Appellate Junsdictjoo ) 

pRESEtrr:— K Subba Rao, J. R. Mudholkar and R. S Bachawat, JJ. 
Venkatesh Narahar Katti ^ Appellani* 

V 

Hajisaheb Khadirsaheb Mulla and another Respondents 

Bemba^ Tmetuy aid Agri^ultatcl Lands Act {LVU ef 1918), stclms 14 (1) end 29 (2)— w 
paynerd of rml—}ietut af ttmmasim if lenan^— Application far an order for possmwn~Siarta<i point of 
ImttaSum of liooycan 

The fint twoTnbunal* under ihe Bombay Act (LVU of 1948) found that the /lr»l respondent 
defaulted in payment of rent for the year* 19ol 52, 1953 54 and 1954 55, the last of the defaulu 
was oa 20ih May 19o5 and the tenajicy was properly lenrunaied by notice terminating the tenancy, 
dated SihDecember, I9oG .itwasalsohcid (hat the application under section 29 (2) read with 
section 14 (1) (4) made on 24th June, J9o7, was svithut time The Revenue Appellate Tribunal, 
while agreeing with findings of fact, held the aj^lication was barred as having been made beyond 
two years of default in payment of rent. 

The appellant filed a peuiion in the Mysore High Court under Article 227 of the Consotuiion 
which was lummarUy dismissed On appeal by Special Leave 

mu, before the tenancy can be terminated under section 14 (1) two conditions must be satisfied 
(i) the tenant must be guilty of one of the breaches mentiontd in leciion 14 (1) (o) and (u) the 
landlord must give tbree months* notice tinder leeuon 14 (I) (4) and within that period the tenant 
must have failed to remedy the Iseach. 

It IS on the terminauon of the tenancy and not earlier that 'the nght to obtain possession « 
deemed to accrue to him’ (landlord) under section 29 (2) Limitation begins to run from the 
date of termination of tenancy and not from the date ofdrfault in payment of rent 

The applicauon filed on 24th June, I9a7,in this case is, therefore, not barred as being snthin 
twoycan from 8th December, ISafi the dateof the notice terminating the tenancy 
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Quaere : WTicthcr the period of three months (under section 34 (]) (b) ) could be deducted in 
computing the period of limitation.? 

Appeal by Special Leave from the Judgment and Order, dated the 19th 
January, 1961, of the Mysore High Court in Civil Petition No. 654 of 1960. 

S. G. Patwardhan, Senior Advocate, (K. R. Chatidhury, Advocate, with him) 
for Appellant. 

A. G. Ratnaparkhi, Advocate, for Respondent No. I. 

The Judgment of the Court was delivered by 

Bachawat, J. — The appellant is the landlord and respondent No. 1 is the 
tenant of S. Nos. 180 and 182 of village Dhanyal, taluk Bijapur. Respondent 
No. 1 defaulted in payment of rent for the years 1951-52, 1953-54 and 1954-55. 
On 8th December, 1956, the appellant served on respondent No. 1 three months’ 
notice in writing under section 14 (I) (6) of the Bombay Tenancy and Agricultural 
Lands Act, 1948 (Bombay Act LVII of 1948) hereinafter referred to as the 
Tenancy Act, terminating the tenancy on the ground of default in payment of 
rent. On 24th June, 1957, the appellant filed an application under section 29 (2) 
read with section 14 (1) of the Tenancy Act for possession of the land. The 
Tahsildar, Bijapur, allowed the application, and directed possession of the land 
to be delivered to the appellant. This order was affirmed on appeal by the 
Assistant Commissioner, Bijapur. On revision, the Mysore Revenue Appellate 
Tribunal set aside the order of the first two Tribunals and dismissed the applica- 
tion. A petition by the appellant under Article 227 of the Constitution was 
summarily rejected by the Mysore High Court. The appellant now appeals to 
this Court by Special Leave. 

The- Tribunal below concurrently found that respondent No. 1 defaulted in 
payment of the rent for the years 1951-52, 1953-54 and 1954-55, the last default 
took place On May 20, 1955 and the tenancy was properly terminated by the 
appellant. The first two Tribunals also held that the application was filed within 
the time allowed by law. The Revenue Appellate Tribunal, however, held that 
the application being filed more than two years after 20th May, 1955, is barred by 
limitation. The sole question before us is whether the application was filed 
within the two years’ period of limitation prescribed by section 29 (2) of the 
Tenancy Act. The appellant contends that application was filed within the prescribed 
period of limitation because (1) the right of the appellant to obtain possession of 
the land is deemed to have accrued to him on the termination of the 
tenancy by the notice given on 8th December, 1956, (2) in any event, in computing 
the two years period of limitation, the period of the three months’ notice should 
be excluded in view of section 15 (2) read with section 29 (2) of the Indian Limi- 
tation Act, 1908. We are of the opinion that the first contention of the appellant 
should be accepted. In view of this conclusion, we do not think it necessary 
to express any opinion on the second contention advanced on behalf of the 
appellant. 

Sections 14 (1) and 29 (2) of the Tenancy Act, as they stood at the relevant 
time, are as follows: 

“ 14. (1) Notwitlistauding any law, agreement or usage, or the decree or order of a Court, 
the tenancy of any land shall not be terminated — 

^ (a) unless the tenant — 

(i) has failed to pay the rent for any revenue years before the 31st day of March thereof; 

(ii) has done any act which is destructive or permanently injurious to the land ; 

(iii) has sub-divided, sub-let t>r assigned the land in contravention of section 27; 

(iv) has failed to cultivate it personally ; or 

(v) has used such land for a piurpose other than agriculture or allied pursuits ; and 

(b) unless the landlord has given three months notice in writing inforrmng the tenant of his 
decision to terminate the tenancy and the ground for such termination, and trithin that period the 
tenant has failed to remedy the breach for which the tenancy is liable to be terminated. 
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29 (2) No landlord shall obtain possession of land or dwelling Lome held by a tenant except 
under an order.of the Mamlatdar For obta nwg *uel order he shall make ap application tn tM 
ptescnbi form and within a period of two years from the dale on which the right to obtain possession 
of the land or dvfcUing hoyse asthecasesnaybe isdecrocdto l^\e accrued to hnn- 

At first sight It may appear that the Act gives no indication of the time wben 
the right to obtain possession of the land or dwelling House js deemed to base 
accrued to the landlord as contemplated by section 29 (2) But on a close scniliny 
of the Act we are satisfied that ihts nghl must be deemed to haveaccjuedto hiin 
on th" date of the termination of the tenancy 

It IS to be noticed that limitation for the application under section 29 (2i 
coumences to run from the date when the right to obtain possession of the land 
Of dwelling house is deemed to have accrued to the landlord Now, the Legislature 
cjuld not have intended that limitation would commence to run before the ngnt 
to apply accrues It is reasonable to think that the nght to apply also accrues to 
ttie landlord on the dale when limitation for the application begins to run But 
the right to apply under section 29 (2) read with section 14 (1) accrues to the land 
lord when the tenanev IS terminated by the notice under section 14(l)(t) It* 
Raja Rant Mahadev Paranjype v Aba Afaruii Afah this Court observed 

The itatuie has pg pics ded for th< term nauojt of il e icnaricy w ould by tiecessaty implication 
create a nghi in the landlord to recover pos-ejsfo^ TI c jtatuie recogni»es this r ghl by providuig 
by »ect on 29 (2) for iis enfcticetnent by an applicat on lo the MamJatdar 

It would follow that limitation for the application under section 29 (2) read with 
secuon 14(1) begins lo run from the date when the tenancy is terminated by the 
notice under section 14 (1) (6) Consequently the dale of the termination of the 
tenancy is also the date when the right to obtain possession is deemed to have 
accrued to the landlord But it i$ argued (hat on the date of (be termination of 
the tenancy, the right to obtain possession of the land actually accrues to the 
landlord, and, therefore, the Legislature could not haie loieoded that on that 
date this right is deemed to accrue (o him This argument must be rejected 
In spite of the (ermioadoo of the tenancy, the landlord has so right to 
obtain possession of the land without an order of the Mamlatdar under section 
29 (2) Between the date of the termination of the tenancy and the date of the 
order for possession under section 29 (2), the lenant continues to be in lawful 
possession of tbe land and is liable to pay rent and not mesne profits, see 
Ramchandra Anant v Janardan* Thus on the termination of the tenancy, the 
Tight to obtain possession of the land, though in reality not accrued to the land 
lord, IS, by a legal fiction, deemed to hav^ accrued to him so that fae may 
immediately apply under section 29 f2) for an order for possession. 

This conclusion is reinforced if we look at the history of the legislation The 
Tenancy Act, as originally passed in 1948 did not provide ^r a special period 
of limitation for the application to the Mamlatdar under section 29 But it was 
thought that section 72 of the Tenancy Act attracted the penod of Iimdatton 
prescribed by sub sections (3) and (4) of section 5 of the Mamlatdars’ Courts Act, 
1906 (Bombay Act II of 1906) which are as follows 

5 (3) No »mt »hall be entertauicd by a NUmlatdar'i Court unless ji u brought wiihw »>* 
montlis from the date on which the cause of art on arose 

5 (4) The cause of acuon shall be deemed to have ansci) on ihedatconwhicJ the imped merit 

to the natural flow of surface water or the disposession depnvaiton or determ nation, of imarey 
or other nght occurred or On whieb the unpedmeni disturbance or ohsirucuoji or the attempted 
imped merit or distuihanec or obeirurtion fini commenced ” 

The Bombay Revenue Tribunal therefore ruled that an application under 
section 29 (2) must be mad- within six months from the date when the cause of 
action accrues, see A S Desai s Bombay Tenancy and Agrtcuhural Lands Act, 
Second Edn pp 137 38 287 88 , and in view of section 5 (4) of the Mamlatdars’ 
1 (1961) Supp (I) SCR- 739 747 


2 ILR (1963) Bom 811 M Bom L.R 635, 
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Courts Act, 1906, this cause ol-TmlfatioS^^^ 

of the tenancy. The six months pe limitation and enacted the Bombay 

Legislature decided to extend the period o mit (Bombay Act XLV 

Tenancy and Agricultural Lands (Thir {-or j^o years’ period of hmi- 

of 1951), which amended pction 29 oy as provided in section 29 . 

tation and also section 72 by mserting ^ imitation from six months to 

Thus, the amending Act P amending Act, the date of the terrama- 

two years, ’'but both before and after imitation ; formerly because the right 

tion of the tenancy is the starting po landlord and now because the right 

to apply was then deemed to to him. 

obtain possession is then deemed to ha v^rnfAnt of a 

The Tenancy Act was ^mended from tme to tme^.^ iltroduced By Bombay 
notice for terminating the tenancy un Jr sectio^^^^ Wction.M substituted for Je 
Act (XXXIII of 1952), and is repeated m th tenancy can be termi- 

original section by Bern Jy Af must be fulfilled. Firstly, he 

nated under the new section breaches mentioned m ^^‘^tion 1 ( ) 

is on the termination of J^^JJ^o'^^ccrue to the landlord and Bmi^®° 
possession of the land is Jom ' section 14 (1) begins to r • 

application under section 29 ( ) Bench of the Bombay 

In Chimanbai Rof^ia mder section 29 (2) fi^r 

High Court held that the P?"od of limuaj^^ that tje J^o 

the Mamlatdar for possessi n o ^“'^ 4 i!^'^inte’when he terminates 

sub-let' it, began J d^e accrue as W 

obtain possession actua y . gctionally deemed resnect, we are 

the tenancy, section 29 2 )Jt js ^^b.ietting. ^hh resp JL 

antecedent ■point of time, v/z., . termination of the te y 

an order for possession section 29 (2). terminating the 

give him where the breach is follow^^^^ is difficult, to 

ignore the breach. apply under section 2 ( to run against 

tenancy he acquires th g . . tion that limitation wou d 8 j- tbe breach 
impute to the Legislature the i ffiention^x^ a ^„t a^are o 

the landlord immediately on tenancy in consequence ^legins to run 

and takes no steps for pScation under section 29 (2) neg 

our opinion, limitation for the aPP and not from the date o 

from the date of the termination of the tenancy 

letting or the date of default in pay ^ ritina under section 14 (1) J) 

to .he inetan. ease, .h,ee ^'^/gr^e'emblfiS^^ S'j'Sr.to 
' lerninatiiiE Ibe tenancy was g.ven on »m ^ j4to June, 1957, wtinm 

f- -:ir :roi ,« m,s.. 
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and the orders passed by the TahsiWar, Byapur and the Assistant Commissiootf, t 
Bijapur are restored 

Appeal aJIoi^ed, i 

KGS Rexenue Appellate Tribunal s order set aside 


THE SUPREME COURT OF INDIA 
(Civil Appellate Junsdiction ) 

Present — P B Gajendragadkar. Chief Justice, K 
M Hidayatullah and V Ramaswami, J j 
Ycnumula Malludora 

V 

Pcrun Seetharatnam and others Respondents 

rroniaal Iniotctncj All (V^J )920) Mlum & 1 and 25— / pnpiriy soli m ixicvtm «/ 
dscree^Sali 3tt attJt under Order 21, rule B9 C vtl Procedure Code—AelofvtsolMncyrfwpiioat—tf suf 
cent (ante for rtfwal la adjudicate under ee tun 25 

Tht juiisd «jon ofthe Court eoiitinepcM wheri&nAct of jT»oive7'cy takes place and that 
gives a nght to hu creditors to apply 10 the Court for h $ adjudication Wider section 7 w ilur 3 
months of that act of insolvency Sale of a person s property in exectiuon of a decree for paitncil 
of money IS anaetofuisolveiuty undertectionS OncccucKanactucommilled if cannot be esplai* 
nedorpurgedbysubiequentevents The insohreni cannot cU m to svipe off bypaying scnie ofha 
erediion The aet of insolvency thus rema ned and vas not purged by payment of decietal aswucl 
after the sale ui execution of the money decree 

Section25e*presslymentionstlireecircuimtancesmt»Iueh the creditor's peimon may h* due 
missed tn addition the Court has been given a discretion to dsrmsthe petition if tl jsiatisfiM 
that there u other sufficient cause for not mak ng the order aganst the debtor This last clause “ 
the section need not necesanly be read e.Aisdmgmmr sviib the previous ones but even lo thm 
can benosufficientcauseif aficranactof insolveneyisestablishedihe debtor u unable topayhis 
debts. The discretion to dismiss the petition can only be exercised under very differenl eifcuins- 
tances than that alleged (setting satde the sale which was the act of insolvency) 

In the instant case there u n® proof of mal oous or inequitable dealing on the part of the 
petitioning creditors (respondent herein) They have proved the necessary facts both the aci of 
insolvency and the inabil fy of the appellant to pay his debts Intact the appellant has admitted 
Jus inab bty to pay his debts. 

Appeal by Special Leave from the Judgment and Order dated the I4th 
Match, 1963 of the Aodhta Pradesh High Court in C R P No 1725 of 1959 

M C Setahad, Senior Advocate {T V R Tatatkart, Advocate, with him) 
for Appellant 

Kirpa Narain, Senior Advocate, (7* Satyanarayana, Advocate, with hiio),fot 
Respondents No 1 and 9 

The Judgment of the Court was delivered by 

HidayBiuUah,! the applicatioooftwocrcditors the appellant Yenumnla 
Mallu Dora has been adjudged insolvent by the Subordinate Judge Kflbmada 
and a receiving order has been passed against him The respondents before us 
are one of the petitioning creditors and the legal representatives of the other 
petitioning creditor who died during these proceedings The first petitioning 
Creditor held a decree for money which he had obtain^ in OS No 67 of 1949 
He also held another money decree in O S No 473 of 1948 The second petition 
jng creditor held a decree which she had obtained in O S No 17 of 1955 The 
application was based upon three acts of insolvency which the appellant was 
stated to have committed and on the general facts that he was indebted to the tune 


N Wanchoo, 
Appellant* 


•C-VNo 474ofl9&f 


J4th 0«ob<rr, i9C5 
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orRs. 2,00,000 and was unable to PW Kecutto'n't>f'*the money oew“ 
alleged against him were (o) evasion o properties on 26th September, 

in as. No. 67 of 1949; (b) sale of sorne (c) sale of some of his 

1956, in execution arising from O.S. No. . r jj,oney decree mO.S. No. 9 
properties on 19th September, 1956, m transferring 

of 1950. It was also alleged that he was suffered a collusive charge 

Siename of his wife and brpther-m-law and had sun 

decree for maintenance in favour of his wife, to oe y 

The Subordinate Judge, Kakinada did u^JP^ ^otSn^ convincing and 
vency. The evidence regarding evasion ^of^ar^^^^ P[?"?thTsub- 

the second act of insolvency was J ^ of the third act i^pncv Act 

^fs ’'fSfon^ aplSon bW under «,|on 

Tfoft'&trnc °U« YKe“4Srbo-vS: "Sb 

Pradesh on 14th March ^rfer of the Htgn 

of this Court and has filed the pres u 

Court. , AUflt the third act of insol- 

The contention of the apP^rpUel within dne month of 

vency was not established as h ^^^d und commission an 

his pSon under order 2h rule 

gjjSilXwla'cmdilor^ 

oc fVie sale was set asiae , creditor s petuion. ^ 


^Su^d ‘that"as the sale -sf t asiae on 

there existed sufiBcient cause for v. submission 

enf tUfi Lahore and the Calcutta H’g 


Sons of the Lahore and tne Th' 

md made the order agamst «e app . and the Hig 

Igree® with the conclusion o^f the Subo^^ Sub- 

Lhe petition ament the view ?P*?Sj.t% right and does not warrant 

S“e7udge° rd^Spp-roved by the D,s.r,c. Court r,gh 

any interference. _ . oroperty of an insolvent 

The object of the law of amongst his credit ws^^Kjs^howev^^ 

before he can borrowed beyond his assets or even^o control, 

not every debtor, who ha be subJ j^ce which are 

is attached in commences when certain creditors to apply 

The jurisdiction of the Cour ,j,bich Rive a right to his _ Insolvency Act 

known as acts of insolvency and whicbjive^a^_ fLoTvency It is 

the Court for his udju^^J'on s regarded as acts of involun- 

lays down in section 6 w^at acts a insolvent and some « compel 

a long list. Some are voluntary ^ ^bich a creditor f ^ enough 

?arv The involuntary arts are even if the insolvent 

Sbtor to disclose his One ^uck act is thaUhe 

ssiSIssssa^ 

of any Court iQ p ^ 

1 - 
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wai sold on 19th September, 1956 in execution of a money decree against him and 
therefore there is no question that he was guilty of an act of insolvency described 
in section 6 (e) of the Provincial Insolvency Act 


Under section 7 a creditor is entitled to present a petition in the insolvency 
Court against a debtor if he has committed an act of insolvency provided (as laid 
down in section 9 (1) (c)) the petition is made within three months of the act of 
insolvency on which the petition is grounded In this case both these conditions 
are fulfilled There is thus no doubt that the petitioning creditors’ application 
under section 7 complied with section 6 (e) and section 9 (1) (c) of the Provincial 
Insolvency Act The petitioning cred tors alleged that the appellant was indebted 
to the extent of Rs 2 00 000 and this was not denied by the appellant In the 
trial of one of the execution petitions filed against him by a decree holder ^the 
appellant admitted that he had no means to pay the decree debt because ‘all 
his properties were under attachment and were being brought to sale . He also 
stated that he was not in a position to discharge the debts It is, therefore 
clear that the appellant who was in more than embarrassed pecuniary circumstances 
Was unable to pay his debts It was also clear from the evidence, which the 
District Court and the Subordinate Judge have concurrently accepted, that he 
bad made some transfers to screen his properties from his creditors and bad 
suffered a decree for maintenance in a suit by his wife In view of these facts 
which the appellant cannot now deny he is driven to support his case by 
mentonlaw The argument, as we have seen is two fold We are not inclined 
to accept either leg of the argument 

An act of insohency once committed cannot be explained or purged by sub- 
sequent events The insolvent cannot claim to wipe it off by paying some of 

his creditors This is because the same act of insolvency is available to all his 
creditors By satisfying one of the creditors the act of insolvency is not erased 
unless all creditors are satisfied because till all creditors are paid the debtor must 
prove his ability to meet his liabilities In ibis case the petitioning creditors had 
their own decrees It was in the decree of another creditor that the payment was 
made but only after the act of insolvency was committed Besides the petitioning 
creditors there were several other creditors to whom the appellant owed large 
sum of money and his total debts aggregated to Rs 2 lakhs It is plain that 
any of the remaining creditors including the petitioning creditors could rely 
upon the act of insolvency even though one or more creditors might have been 
paid in full The act of insolvency which the appellant bad committed thus 
remained and was not purged by payment of decretal amount after the sale in 
execution of the money decree 


. The next question is whether the Subordinate Judge should have exercised 
nis disCTCtKm under section 25 to dismiss the petition of the creditors treating the 
D^osit of the money as sufficient cause Section 25 of the Provincial Insolvency 
Act IS in wide terms but it is impossible to give effect to those wide terms so as 
to Ignore an act of insolvency at least m cases where 
heavily indebted and there is no proof that he is able 
to pay his debts The section reads as follows — 


~Pl He caw of a pet ion prttcntcd by a erfd lor where ihe 

ornoticenfft, b Ihc proof of h s nght to present (he pet t on Or of the service on the debtor 

debtwtha,l!lTfM®f"“ orcftheallegedactoftwolveiicy or « sausf ed by the 


( 2 ) • 


The section expressly mentions three 
by a creditor roust be dismissed 


circumstances in which the petition made 
namely, (i) the absence of the right of the 



malludora V. SEETHARATNAM (Hidayatullah, /.)• 


353 


creditor to make the applicatioii; (ii) of® fhc^ debtor^ to^ pay his 

of the admission of the petition, and ( ) discretion to dismiss the petition 

debts. In addition the Court has been j jj,a]jing the order 

if it is satisfied that there ’s other suffici ^^cau^^ necessarily be 

against the debtor. The last clause there can be no suffici nt 

■ejusdem generis with the previous on . debtor is unable to pay his 

cause if, after an act of ^solvency is . . t,e exercised under very 

debts. The discretion to dismiss the petition can y easy nor 

different circumstances. What those «eient cause are to be found wl^n 
necessary to specify, but made fS some collateral orineqmtable 

the petition is malicious and has been ma ° or for extorting money 

purpose such as putting Po-editor having refused tender ofmon y, 

from him or where the petitiomOo order is sometimes no 

fraudulently and maliciously files the apP • j. debtor would be destroye 

made when by the receiving the only asset ^ 

such as a life interest which would because^ there were no assets 

occurred where a receiving order w to make a receiving ° , 

and it would have been a waste of t'“e and m rhe 

against the debtor. These exampl s_ y jj^oj-etion conferred by the la 

orders are generally made in . which cannot be 

clause of section 25. This case is tlearty one^ ^ e 

that clause. There are huge debts and no in^ part the creditors of the 

properties which, if realised, , aniltv of an act of insolvency and an 

appellant. The appellant was clear y 8 y ^^^y done s'^bsequen y. 

of insolveney cannot be pnfgcd by y 8 part of the petit g 

There is no proof of malicious or ^ f cts and have established both 
creditors. They have proved necessa y la^ I a! 

act of insolvency and the inability of pgy_ jq fact, he has 

deMs. _ 

The High Courts have taken a sinybr seen: Pratapmall 

These rulings are quite nutnerous but th f Chaughuri v. Bogha 
Rameshwar v. Chunnihl Jahuri , ,, , , We do not consider it 

others^ and Venkatakrishnayya X; ^"'^fsgs^Siause they apply correctly the 
necessary to eitamine the facts in those cases present _ It 

principles, ^bich we have set ^^P^J^jg^tion of the appellant and the receivmg 
is, therefore, quite dear that th oj appeal fails and d 

order against him were properly maoe. 

missed. There will be no order ^ • - Appeal dismissed. 

K G.S. 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Junsdiction ) 

Present — P B Gajendragadicar. Chief Justice, K N Wancfoo 
M HiDAYATULIAH, and V RAMASWAtlf, JJ 

The Punjab Sihh Regular Motor Service, Moudhapara, i^iaipur Appellani* 

V 

The Regional Transport Authority, Raipur and another RespondtnU 

Motor Vehicles Act IJV ef I9i9) s/rtwas 5BanJ€3 end C P end Perar Motor I chicles Pides \Wl 
tides 61 K end 63 — rigwacd pemxli eeiufval oJ—Reruical of Ccnmler stffielure for a ijertif 
tegion^Aalhoril^ cenpeteni to auit—Werd eiijf n nde 63 (j) 

On a petition toidcr Amde 226 of the Constitution 1950 by thciccortl respordtntt«eai 
the High Court of Madhya Pradesh quashed the order of cot-nter-s graiure lyileRtgcral 
Transport Authoniy TUupur of the inter teg onalpcitmt lertvtd ty the Road Tiai icttAuihiv 
nty Bilaapur on thegroupdthat iheappl caiioji thereforsvas not inade within the I mef«diir.det 
lectiop 63 {3} retd with section 58t2)of theh/otorTeiudesAcf (IVo/1939) TJeappeJbnt pre 
ferred the instant appeal with the cert 6caie of the H gh Court 

Held this appeal has to be dismissed on other groujids. The Regional Transput Aulhen y 
Raipur Muot eoojpetent to countenign (under C. P and Berar Motor \ ehiclet Rules IMO) the 
petnut renewed by the Regional Transport Authori y, BiUtpur in the instant case 

The Centra] Provinces and Berar Motor Vehicles Rules 1940 were made by the appreprwte 
Authonty under Act {IV of 1939} and admittcdiythetajd Rules were m eperaticot ifilhelworegieo* 
B kupur and Raipur at the matenal tune Rule 61 subsuntully tneorporates the provuiora of 
section 58 (2) ot the Act and mahes certain wicidenu^ provu ons Dause{c) ofrtdeEQpnmdtstheA 
the appUeaiion for renewal for counier-s gnaiure be made wtihinihe appropriate penod under rule 
61, but rule 62 {4} u subject to rule 63 which enables the authonty renewing the petnut to counter 
sign the perimt ui the presenbed manner toiless the Authority which originally countenigred 
had by general or special order before the enpuy of the permit otherwise directed The *oii 
may’ in rule 63 (j) must be held to be oW gatory in the conteat thereof 

Enabling words are corotrued as compuboiy whenever the object of the power 11 to effectuate 
alegalnghl Therefore the Regional Tran^rtAuthoniy Ra pur, wasrot ccmpelenllotern' 
the counteT'Signature on the permit renewed by the Authority Bilaspur, which authoniyalore o 
competent under rule 63 (a) 

Appeal from the Judgment and order, dated 13lh November, 1964, of the 
Madhya Pradesh High Court in Miscellaneous Petition No 373 of 1964 

M S. Gupta, Advocate, for Appellani 

R ILL Iyengar, Advocate, {amicus curiae), for Respondent 

The Judgment of the Court was delivered by 

Ramas-namt, J —On 7th August. 1963 the Regional Transport Authoniy 
Bilaspur, granted to the Punjab Sikh Regular Motor Service (hereinafter called 
the appellant), renewal of a stage carriage permit for an inter regional route— 
Sataipalli to Sarangarh— m the State of Madhya Pradesh The permit was valid upto 
5th August, 1963, and by the order of renewal, dated 7th August, 1963, the permit 
was renewed for aperiod ofihree years On 13th September, 1963, the appellant 
applied to the Regional Transport Authonty, Raipur, for renewal of the grant of 
counter-signature on the renewed permit Respondent No 2 objected to the 
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renewal of grant of counter-signatug Th^ 

appellant, dated 13th September, 1963, wa renewal of the grant of counter- 

Authorit;, Raipur, “d that the apptono^ Central 

signature was not made within the took t^ view that the application 

pfovinces and Berar Motor VehKles Ru^ the passing of the 

for renewal had been ^l^d within six weeks of th d^ ^^^ Authority, Bilaspur 

order of renewal of the permit by the RegiM^^ counter-signature 

and therefore the application for jt was time-barred. The Regional 

could not be rejected on the ground J-^^t it w 

Transport Authority, Raipur, 24 th February, 1964. Respondent No. 2 

signature on the permit by its order, ,ir,uo Pradesh under Article 226 of the 

thereafter applied to the High °L^e*er dated 24 th February, passed 

Constitution ofindia for a writ quashing (.^^t took the view 

by the Regional Transport ^ of counter-signature inust 

that an application for renewal of the gra Motor Vehicles Act and the 

within the period prescribed by S-fn ,h^?eriod the application of the appel- 
appellant ha\ing failed to apply . ^ on the permit was . *t^g 

lant forrenew-al of tbe^ounter-s^nature^o to 

Regional Transport Authority, R L ’ port Authority, Bilaspur. T g 
permit renewed by the 24th February, 1964, nt 

Court accordingly quashed the or ’ appeal is brought by the app 

Regional Transport Authori^, P • Qourt under Article 133 (1) ( ) 
with a certificate granted by tne tiign 

Constitution. , . . r ,t,g Motor 

It is advisable at this stage to refer to the jnaterml ^ de^ 

Vehicles Act flV of 1939) which have a Pearmg on February, 1964. 

Transport Authority of the ^gm^^ the procedure of the ^g'ona 


for f fSpTImnTport "!f y. »” 

sJbjedTc .he a°?ie caSe pe™i.. m 

orroutes oraspecifi^ a nrovided by sub-section (2) t 


section 57 prescribes me 57 that an 

ui Auutv/j V* V* -r . ,, XA •- nrovidcd sub-'SCClio v. ) .. V)0 iiifldc 

rp'pSMiSaTo'Vr^^^ 

receipt of such applications, on su h .j. ^ther than a temporary P more 

r/srs!;h=a,%eSK3 

in the first proviso to sub seciion \ 
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the renewal of a permit after the last datespcafied in the said proviso, if the 
application is made not more than fifteen days after the said last date Section 63 
deals with inter regional and mter-Siate permits The material parts of that 
section are ' 

‘ (1) Except as miy be othcTvnse prescnbed a peimit granted bythcRcg onal Transport 
Authorityofanyojie region thallnot be validm any otherregion unless the permit hasljffii 
countersigned by the Regional Trajiapcrl Authority of that other reg on and a pciirul graniedin 
any one Slate shall not be valid m any other State unless countersigned by the Stale Transporl 
Authonty of that other State or by the Reg onal Transport Authority cotccired 

Provided 

(2) ARegional Transport Authority when eoujilersignirg tJ e permit may attach to the permit 
any condition which it might have imposed tf it had granted t J e pcimit ard may likewise lary any 
condition attached to the permit by tbe authority by which it e permit was granted 

(3) The provisions of this Chapter relaiirg to ihe grant revocation ard suptr-sion of 
permits shall apply to the grant revocation and suspension of counter-signatures of peim is 

Provided 

Section 68 (1) confers authority upon the State Government to make Rules for 
the purpose of carrying into effect the provisions of Chapter IV of the Act 


A stage carnage permit granted by a Regional Transport Authority therefore 
remains effective without renewal for a period of not less than three years and 
not more than five years as the authonty may specify in the permit A person 
desinngto obtain renewal of the permit must, in the case of a stage-carriage 
permit, make an application not less than sixty days before the dale of its expiry, 
and the Authority has to deal with the application for the renewal as if it were 
an application for a permit The procedure for obtaining renewal is assimilated 
to the procedure prescribed for an application for a first permit, but in order 
that there is no interruption m the transport service the legislature has provided 
that the application for renewal shall b* made not less than sixty days before the 
date of Its expiry, it being assumed that the authority would be able, m the 
interval, to publish the application and to hear objections to the grant of 
renewal Except as may be otherwise prescribed, an inter regional permit by a 
Regional Transport Authonty in any region, is not valid unless the permit is 
countersigned by the Regional Transport Authority of that other region The 
provisions of Chapter IV relating (o the grant, revocation and suspension of 
permits apply to the grant revocation and suspension of counter sicnatures of 
permits 


The High Court has held, lo the present case, that an application for renewal 
of counter signature has also to be made not less than sixty days before the date 
of lU expiry and if no such application is made, the Regional Transport 
Authonty has no power to countersign the permit, and upon that ground the 
j j Quashed the order of the Regional Transport Authority, Raipur, 

dated 24th February, 1964, granting counter signature of the permit It was 
ar^ d on behalf of the appellant that the period of limitation prescribed by 
section 58 of the Motor Vehicles Act cannot be applied to an application for 
Counter signature of a renewed permit. It was submitted that the question of 
counter signatures cannot arise unless and anti! the permit was first renewed and 
tnereiore it was erroneous to say that an application for counter signature should 
tf’e Pcrniit was renewed and within Ihe time prescribed by 
T, i „ jne Mntrary view was put forward on behalf of Respondent No 2- 
regional route, the counter signature 
Authonty concerned was essential for the validity and 
of the grant made by the Regional Transport Authority havini 
the rater regional route It was pointed out 
that under section 63 (3) of the Motor Vehicles Act the provisions of Chapter IV 
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relating to grant, revocation ^ o?™emi?* and therefore the 

revocation and suspension of coun e ^ making of an application for the 
provisions of sections 57 and 58 abo made and the procedure that 

grant of a permit, the time the grant of counter-signatures 

must be followed, apply . „„ application for renewal of a permit 

and that as section 58 laid down that g^mit, not less than sixty days 

must be made, in the case_ of a stage carriag P r application for 

before the date of its expiry, it necessanly ? ^^1 route had to be made 

counter-signature of the renewed permit for^i^^^^^^^ days before the 

to the Regional Transport Authority concern 
date of the expiry of the permit. 

tn exnress any opinion on the contentions 
We do not think It is necessary to ^ ,ve are of the view that 

advanced by the parties on this aSp State Government in regard to 

on a proper construction of the rules made by ‘^e pewits the Regional 

the grant of permits and counter-signatures of t g counter-signature on 

Tran^ort Authority, Raipur, vyas not co^ ^cgi 1 Transport 

the permit for the inter-regional Under the Motor Vehicles Act, 19^, 

Authority, Bilaspur, in VeSes Rules, 1940, were made by the 

the Central Provinces and .^crar Moto . position that these Rules were at the 
appropriate authority and it is th a regions— Bilaspur and Raipur in th 

material time in operation m concerned. By rule 61 it is 

State of Madhya Pradesh with which we 

provided: . , ,, , writing to the Regional 

« (.) Application for the ren^l of a I’h.n ttvo ^ i’^'^b’^r’ca/'^beforeXe 

Transport Authority hy which the lessthanone ttionth m other ^ 

carriage permit ora public cart'er s P^^™ > ‘ \ of the pemut . ^e pp prescribed in 

expiry^f the permit, and shall be accompamed^^^^^^ be accompanied by the fee presen bea m 

the period for which the renewal is desired and sn 

(6) The Regional Tiansport B accord- 

ducc Parts or Parts A and P thereof,^ tn 
ingly and shall return them to the 

By rule 62 clause (a) it is provided: ,i,,.rrneival of a counter-signature on a per 

" Subject to the T^w^rt’Amhorily concerned and ‘^^^o^^anfed by St A 

or the permit. The application sh^ 
signature is reqiured.” •j j 

By rule 63 clause (a) it is provided; unless any authority ly whicl^he pcm.t 

“ The authority By which a p^it 15^"=^^?^^ before the date of pemit (by 

has been countersigned (with ,• likewise renew any and shall, in such case, 

general or special order otherwTSC dire , the appropriate form) 

endorsement of the permit m the nijdo^r 

intimate the reneival to such authon y. • • of SUb-SCCtioU (2) of Section 58 

Rule 61 substantially incorporates the and makes certain incidental 

of the Motor Vehicles Act and the ^bat ’the application for renewal of 

provisions. Clause (a) of rule 62 provides ^ jonal Transport Authority 

Kter-signatureofV permit shall be inade^^^^ by rule 61 but the 

concerned and within the appropriate peno^T^^ ^bich confers 

provisions of rule 62 (a) are renewal of inter-regional 

Lwer upon the Authority which grants rene>\ a ^^be it_ valid 

fhTfirst proviso to section 45 to countersign^th^^P^^^ though by section 63 

fhV"p\St is entrusted to Regional 



358 Ttlt SUPREME COURT jOURNAL 

Authority which grants the renewal of the permit The Legislature has by 
providing IQ the opening part of sub section (J) of section 63 “ except as may be 
otherwise prescribed” made the provision subject to the Rules framed by the 
State Government under section 68 of the Motor Vehicles Act The provisions 
of rule 63, therefore, must supersede the direction contained m section f 3 (1) of 
the statute and the Regional Transport Authority, Bilaspur, was competent lo the 
present case to grant counter signature of the permit even in so far as it related 
to the Raipur Region On behalf of the appellant attention was drawn to the 
expression “may’ in rule 63 But m the context and the language of the rule 
the word “ may ” *hough permissive in form, must be held to be obligatory 
Under rule 63 the power to grant renewal of the counter signature on the permit 
in the present case is conferred on the Regional Transport Authority, Bilaspur 
The exercise of such power of renewal depends not upon the discretion of the 
authority but upon the proof of the particular case out of which such po^er 
arises Enabling words are construed as compulsory whenever the objertof 
the power IS to effectuate a legal right* (Set Julius v Bishop of Oxford)^ If 
Regional Transport Authority, Bilaspur, had power to renew the counter signature 
on the permit under rule 63, it must be held that the Regional Transport Authonty, 
Raipur, had no such power under rule 62 because the latter rule is expressly 
made subject to the provisions of rule 63, and the power granted to the Regional 
Transport Authority under rule 62 is lalccn away by the provisions of rule 63 
It follows, therefore, that the Regional Transport Authority, Raipur, was not 
competent to renew the counter signature on the permit in the present case as 
the Regional Transport Authority, Bilaspur, was alone competent to 
counter signature of the permit We accordingly hold that the order of tbe 
Regional Transport Authority, Raipur, da»ed 24th February, 1964, granting 
counter signature of the permit was illegal and uHra ures and was rightly quashed 
by the High Court by Us order, dated llth November, 1964 

We, therefore, confirm the order of the High Court, but for different reasons 
We, however, desire to make it clear that our order does not affect the va»d«y 
of the permit granted to the appelicnt by the Reg onal Transport Authority, 
Bilaspur, in so far as it relates to the route within the limits of Bilasp^t Region 
That IS the ratio of the decision of this ^urtinjt/wrr Dundelkkand Motor Trans 
port Company, No-ngaon v Behan Lai Chaurasio and another* in which it was pointed 
out that inter regional permit when granted is valid for the region over which the 
authority granting the petrml has jurisdiction even though it is not countersiped 
by the proper Regional Transport Autbonly with regard lo the portion of the 
route outside that region 

We accordingly dismiss this appeal There will be no order as to cost We 
desire to express our thanks to Shn Iyengar who acted as amicus curiae in this 
case • 

K. G. S Appeal dismissed 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present; — K. Subba Rao, K. N. Wanchoo, J. C. Shah, S.M. Sikri and 
V. Ramaswami, JJ. 

The State of Bombay (now Gujarat) ... Appellant* 

V. 

Jagmohandas and another ,, Respondents. 

Bombay Sales Tax Act (F’o/’1946), sections li and 2Q {Bombay Sales Tax Act {XXIV of 1952), 
sections 19 and 29) — Advance lax paid by a registered dealer — Provision void under Article 286 {!) (a) of thg 
Constitution (1930) — Discovered as void in 1952 — Suit for refund of tax paid — Mistake of law — If barred — 
Limitation Act {IX of 1908), Article 96. 

A registered dealer paid advance tax on the basis of his turnover and discovered on the pro- 
mulgation of Bombay Ordinance (II of 1952) that the provision for tax was void under Article 
286 (1) (a) of the Constitution. He then filed a suit for refund of advance tax paid tmder a mistake 
oflaw. The suit was decreed by the Bombay High Court. 

On appeal from the decree to the Supreme Court : 

Held, per Sikri, J, (on behalf of the majority). — Section 20 of the Act (V of 1946) does not bar 
the suit as admittedly there was no assessment made and the plaintiff (respondent) has not ques- 
tioned any assessment or order made under the Act. 

Filing a return and paying the advance tax on its basis is not a case of self-assessment as con- 
tended for; ‘assessment’ in section 20 has reference only to assessment under section llorll-Aof 
the Act. 

As held in the Tri^um case, (1965) 16 S.T.C. 613, Article 96 of the Limitation Act applies in 
the instant case and the starting point is when the mistake became knotvn to the plaintiff. 

No refund can be applied for under section 13 until an order of assessment to tax has been made; 
no machinery is provided in that section for dealing with the objection that the money was paid by 
virtue of a void provision of the Act. Further, the Sales Tax Authorities are not competent to enter- 
tain questions as to the ultra vires of any provision of the Act. Therefore, section 13 does not create 
an implied bar to the suit being entertained. 

Per Shah, J . — ^While agreeing with the order proposed and all other points, the jurisdiction of 
the Sales Tax Authorities to decide if Article 286 (1) (a) applied to the sales in question svas not 
affected at all at the relevant time. 

Appeals from the Judgments and Decrees, dated 15th/25th March, 1960, of 
the Bombay (now Gujarat) High Court in First Appeals Nos. 44 and 45 of 1959 
respectively. 

5. V. Gupte, Solicitor-General of India {R. Ganapathi Iyer, M. S. K, Sastri, 
R. H. Dhebar and B. R. G. K. Achar, Advocates, with him), for Appellant. 

G. S. Pathak, Senior Advocate, and M. M. Vakil, and (J. B. Dadachanji, 
O. C. Mathur and Ravinder Narain, Advocates of Mjs. J. B. Dadachanji & Co., 
with him), for Respondents. 

The Court delivered the following Judgments : 

Sikri, J. (for himself, Subba Rao, Wanchoo and Ramaswami, JJ.) — 
These are two appeals on certificates granted by the High Court of 
Bombay and raise the same questions of law. It is, therefore, only necessary to 
•' give facts in Civil Appeal No. 219 of 1964, which are as follows. M/s. 
Jagmohandas Masruwala, a registered dealer under the Bombay Sales Tax 
Act, 1946 (Bombay Act V of 1946) filed Original Suit No. 10 of T956 against the 
State of Bombay for recovery of Rs. 31,852-8-3 which they had paid as advance 


' ♦C.A. Nos. 219 and 273 of 1964. 


19th October, 1965, 
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sales tax on various dales when submitting returns for the period 26th January, ^ 

1950 to 31st March, 1951, and interest thereon at 4 per cent VI2, Rs 2998 The 

suit was filed on the allegations that the amount was paid as advance tax m 
respect of sale of goods effected outside the State of Bombay These sales Vtere 
taxable under the Bombay Sales Tax Act, 1946 (hereinafter referred to as the 
Act) It was further alleged that the Act became void by virtue of Article 286 
(1) (fl) of the Constitution on 26th January, 1950, and this amount was paid ^ 
under a mistake of law and that the mistake was discovered when the Governor 
of Bombay promulgated Bombay Ordinance No II of 1952 

The State of Bombay raised vanous pleas but we are concerned with two ‘ 
(I) that the suit was barred by sections 13 and 20 of the Bombay Sales Tax Att. 
1946, and sections 19 and 29 of the Bombay Sales Tax Act, 1952, and (2)that the 
suit was barred by limitation The Second Joint Civil Judge, Senior Division, 
Surat, held that the suit was not barred under the statutory provisions abo\e- 
mentioned and that it was filed uithm limitation He passed a decree in favour of 
the plaintiff for a sum of Rs 35,850-8 3 with future interest from the date of the 
suit at 4 per cent per annum on Rs 31,8M 8-3 together with the cost of the suit 

The State of Bombay appealed to the High Court It was urged before 
the High Court, as has been urged before us, that the Act was a complete Code 
and the issue of law relating to non maintainability of the suit was, for all practical 
purposes, answered by the conclusions reached by their Lordships of the Privy 
Council ID Raleigh Investment Co, Ltd v Governor General in Council^, u 
examining the provisions of section 67 of the Income tax Act which are very 
similar to those of section 20 of the Sales Tax Act, 1946 The High Court new 
that the present case must be governed by the opinion expressed by this Court m 
The State of Tripura \ The Prortnee of Bengal* On the question 
taiion, the High Court held that the case fell within the purview of Atticle96or 
the Limitation Act and the terminus quo of that Article is the date on ttbiM the 
mistake becomes known to the plaintiff It expressed agreement with the Court 
below that the mistake oflaw became known to the plaintiff on a date whi^n 
brings the suit withm the period prescribed by the Law of Limitation Tbenigu 
Court further held that the Inal Court was in error in allowing lolcrest as 
damages. In the result, the High Court varied the decree by omitting the dircc 
tions as regards the payment of interest as damages but otherwise affirmed the 
decree Having obtained the certificate of fitness from the Bombay High Court, 
the State of Bombay has now come up on appeal to this Court 

The learned Solicitor-General bas raised two points on behalf of the appel* 
lant First that the suit was either expressly barred by section 20 of the Bombay 
Sales Tax Act, 1946, or was impliedly barred by virtue of section I3 of the 
Bombay Sales Tax, Act, 1946, and (2) that the suit was barred by limitation, W 
are unable to appreaatc how section 20 expressly bars the suit It is admitted 
that no assessment bas been made under the Act and the plaintiff has not m his 
suit called into question any assessment or order made under the Act In our 
opinion, this part of the argument is covered by the decision of this Court in the 
Tripura case*, and the High Court was right in so holding 

The learned Solicitor General then attempted to distinguish the Tripura case* 
by saying that there was m the Bengal Agricultural Income tax Act, 1944, no 
section like section 13 and no reliance was placed by this Court in that case on 
the existence of adequate machinery as was done by this Court m Kamla Mills 
ease * In effect he seemed to suggest that the Tripura case* was inconsistent with 
the decision of this Court m Kamla Mills case * We are unable to accede to 
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I this contention. The judgment of Fazl Ali, J., who dissented in the Tripura case'^ 
I clearly shows that the Court was fully aware of the existency of the machinery in 
[ the Act enabling an assessee to challenge an eventual assessment. But this Court, 
in spite of the existence of that machinery gave effect to the plain words of 
; section 65 of the Bengal Agricultural Income tax Act, 1644. There is nothing 
in the Kanila Mills case^ which is inconsistent with Tripura case.'^ Further 
Mr. Pathak, learned Counsel for the respondent, pointed out that a section 
similar to section 13 existed in the Bengal Agricultural Income-tax Act, 1944. 

Another point raised by the learned Solicitor-General was that when a regis- 
tered dealer files a return and calculates and pays tax on the basis of the return, 
he in effect makes a self-assessment and, therefore, brings himself within 
section 20 of the Act. We are unable to read the word ‘assessment’ in section 20 
to include a mere filing of return and payment by a registered dealer. In our 
opinion, the word ‘assessment’ has reference to assessments made under sections 1 1 
and Il-A of the Bombay Sales Tax Act, 1946. Therefore, we must overrule the 
contention of the learned Solicitor-General that section 20 expressly bars the 
present suit. 

Coming now to the argument that section 13 impliedly bars the suit, it is 
necessary to set out section 13 of the Act. Section 13 reads as follows: 

"The Commissioner shall, in the prescribed manner, refund to a registered dealer applying in 
this behalf any amount of tax paid by such dealer in e.xcess of the amount due from him under 
this Act, either by cash payment or, at the option of the dealer, by deduction of such excess from 
the amount of tax due in respect of any other period : 

Provided that no claim to refund of any tax paid tmder this Act shall be allowed unless it is 
made vdthin Uventy-four months from the date on which the order of assessment tvas passed or within 
hvelve months of the final order passed on appeal, revision, or reference in respect of the order of assess- 
ment, whichever period is later: 

Provided further that the Collector shall first apply the excess paid in respect of any period 
towards the recovery of any amount in respect of which a nonce under sub-seciion (4} of section 12 
may have been issued and shall then" refund the balance remaining, if any.” 

The first part of the section imposes a statutory obligation on the Com- 
missoner to refund any amount of tax paid by a registered dealer in excess of the 
amount due from him under this Act. The first proviso prescribes the period 
within which the registered dealer can apply for. refund. The period is 24 months 
from the date on which the order of assessment is passed or within 12 months of 
the final order passed on appeal in respect of the order of assessment, whichever 
period is later. It is apparent that the dealer cannot apply for refund under 
section 13 till an order of assessment is passed. The prescribed form also shows 
the same thing. The scheme of section 13 appears to be that the Sales Tax OlSccr 
would make first an order of assessment, arrive at the amount of tax due according 
to the order and then work out the excess, if any, paid by the dealer and refund/^ 
that money. It seems to us that section 13 does not contemplate objections being 
entertained regarding the constitutional validity of any payment made by the 
dealer. The Solicitor-General contended that an appeal would lie against an order 
made under section 13. Assuming that it is so, the appeal would be only on the 
ground that the computation made by the Sales Tax Officer is erroneous and not 
on the ground that the tax paid by the dealer was not constitutionally payable at 
all, under the Act. Therefore, if section 13 is understood in the manner mentioned 
above, it seems clear to us that no machinery is provided in section J3 for dealing 
with the objection that the money paid was paid by virtue of a void provision of 
be Act. 

1. (1951) S.G.J. 70: (1951) S.C.R. 1: 19 2. (1965) 16 S.T.C. 613: (1965) 57 I.T.R. 

t.T.R. 132. 643: A.I.R. 1965 S.C. 1942. 
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Further, we have held in Mjs K S Venkataranian v The Stale ofMadrai,^ 
that the Sales Tax Authorities created by the Madras General Sales Tax Act aW 
not competent to entertain questions as to the ultra vires of a provision of tw 
Act Similarly the Commissioner appointed under the Bombay Sales Tax Act 
would not be competent to go into the question whether section 6 of the Act 
under which the transactions were apparently taxable was ultra ures or 
not ‘ 

Therefore, in our opinion, section 13 of the Act does not create an unpbed 
bar and the High (^urt is right m holding that the suit was competent 

This Court has recently held that Article 96 applies to suits like the presecti 
(See State of Kerala \ Alummium Industries Ltd , Kwtda^ 

The only point that remains is regarding the dale of the knowledge of the 
plaintiff Both Courts below have found that the plaintiff came to know of the 
mistake on 22nd December, 1952, the dale of the promulgation of Governor i 
Ordinance This is a concurrent finding of fact and the learned Solicitor General 
has not shown us any good ground for disturbing this concurrent finding of fart. 

Accordingly, agreeing with the High Court, we hold that the suit ts not 
barred In the result the appeals fail and are dismissed with costs One hear 
mg fee 

^ Shah, J (for himself and Ramaswami, J ) — These appeals anse out of sui» 
filed by the two respondents for recovery of sums of money paid by them aa 
advance sales tax under a mistake of law The suits were decreed by the Court 
of First Instance and the decisions were confirmed m appeals by the H’gh Court 
of ludicature at Bombay 

There were no orders of assessment made by tbe taxing authorities but t^ 
tax payers being of the view that the tax on their turnover was payable submittM 
relurm under the Bombay Sales Tax Act, 1946 and paid advance lax The saws 
were in respect of goods consigned to purchasers outside the State of Bombay 
and for consumption outside the State These sales were apparently covered by 
the terms of Article 286 (1) (o) before it was amended by the Sixth Amendment 
Act and could not be taxed under a statute enacted by a State The tax payers 
claimed that they had discovered their mistake when the Governor of Bombay 
promulgated Bombay Ordinance 2 of 1952 afier the decision of the Bom^y 
High Court in ITie l/uited {India^ ltd v The State of Bombay* The 

tnal Court and the High Court have rejected the contention raised by the State 
that the suits were barred by sections 13 and 20 of the Bombay Sales Ta* 
Act, 1946, which were later replaced by sections 19 and 20 of the Bombay 
Sales Tax Act, 1952, and that tbe suits were barred by the law of limita 
tion ' 


\\e agree with the judgment of our brother Sikn J, that the auits were not 
e.Uiw Arpressly by tbe pveivs.ves ef seciiea 2S «5r iaspiccdly b}' Semites 
of the Bombay Sales Tax Act, 1946 Wc also agree with him that the suits were 
not barred by tbe law of limitation since the suits were filed within the period 
prescribed by Article 96 of the first Schedule of the Limitation Act, 1908 f e , 
within three years from the date on which the mistake became known to the tax* 
payers We are unable, however, to agree with the observations that before tbe 
sales tax authorities an objection that certain parts of the statute were ultra vires 
the Legislature could not be raised As held by this Court in Mis Kamla Mdls 
Ltd v The State of Bombay* the question whether a transaction which falls 
within the Explanation to Article 286 (I) (a) before it was amended by the Consti 
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utioD (Sixth Amendment) Act does not affect the jurisdiction of the taxing 
mthority: It is merely a question of interpretation of the contract in the light 
the statute and the sales tax authorities are entitled to entertain the objection, 
if it be raised before them, that the transaction was not taxable because the 
State had no power to legislate in respect of an Explanation sale. But in this 
case, that stage was never reached. The tax-payers in the belief that they were 
liable to pay tax paid advance tax before any orders of assessment were made. 
Thereafter realising that they had committed a mistake filed suits for refund. 
Thereby they were seeking to obtain orders of refund of payments made under a 
mistake of law: they were not seeking to set aside any order of assessment. 

We agree therefore that the appeals should be dismissed with costs. 

K.G.S. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. Subba Rao, M. Hidayatullah and R. S. Bachawat, JJ. 
Kehar Singh and others . . Appellants* 

V. 

Dewan Singh and others , . Respondents. 

Custom— Punjab — Jots in Amritsar District — Customary adoption — Adopted son when 
entitled to collateral succession. 

Under the customary law of the Jats in Amritsar District, where the customary adoption 
is formal and the adopted son is completely transplanted in the family of the adoptive father, he 
is entitled to succeed to the collateral relatives of the adoptive father. On the other hand, if 
the customary adoption amounts to a mere appointment of an heir, the appointed heir is not 
entitled to succeed to the collateral relatives of the adoptive father. 

Appeal from the Judgment and Decree dated the 6th October, 1958, of the 
Punjab High Court in Civil Regular Second Appeal No. 340 of 1953. 

Gopal Singh, Advocate, for Appellants and Respondent No. 11. 

N. N. Keswani, Advocate, for Respondent No. 1 

The Judgment of the Court was delivered by 

Bachawat,,!. — ^The parties are Aulakh Jats of Tehsil Ajnala in Amritsar 
District, and are governed by customary law 'in matters of succession and adop- 
tion. The dispute concerns succession to the property of the Santa Singh alias 
Din Mohammad. Santa Singh has not been heard of for a long time and is 
presumed to be dead. The revenue authorities sanctioned mutation of the lands 
left by him iti favour of the defendants, who are his collaterals of the 8th degree. 
One Megh Singh was the collateral of Sant Singh in the 5th degree. Megh Singh 
died more than 50, years ago. Before his death, he adopted his daughter’s son, 
one Kala Singh. Kala Singh has died leaving his sons, Dewan Singh and Gian 
Singh' as his heirs. Dewan Singh and Gian Singh instituted a suit in the Court of. 
the Subordinate Judge, First Class, Ajnala, praying for a decree for possession of 
the lands left by Santa Singh and^alleging that Megh Singh adopted Kala Singh as 
his son, took him out of his natural family, transplanted him completely in the 
family of Megh Singh and bestowed on him the rights of a natural son, according 
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to the custom by which the patties were governed, Kala Singh was entitled to 
succeed as a reversionary heir jn the family of his adoptive father and was the 
preferential heir of Santa Singh The contesting defendants alleged that the 
adoption of Kala Singhamounted to the appointment of an heir only and they 
denied that according to custom Kala Singh was the reversionary heir of Santa 
Smgh or entitled to inherit his lands 

The Bubotdmate Judge, Ajuala and the District Judge, Amritsar, concurreatly 
held that the adoption of Kala Singh was the usual customary appointment of an 
heir The trial Court also held that by the custom of Jats in Amritsar Distnct an 
appointed heir was entitled to succeed collatcraHy in the family of his adoptive 
father and consequently, Kala Singh was the preferential heir of Santa Smgh On 
appeal, the District judge, Amntsar set aside the decree passed by the trial Court, 
and dismissed the suit He held that according to custom, the adoption of a 
daughter s son was not permissible and the adoption of Kala Smgh was, there* 
fore, invalid He also held that under the customary law an adopted son could 
not succeed collaterally in his adoptive father's family if he was a non agnate, or 
if he did not belong to the Cot of his adoptive father On Second Appeal, the 
High Court set aside the order of the District Judge, Amritsar, and restored the 
decree passed by the trial Court The High Court held that it was not open to 
the defendants to challenge the validity of the adoption of Kala Singh, as (be 
point was not in issue between the parties, and under the customary law, Kala 
Smgh, as the adopted son of Megh Singh, was entitled to succeed collaterally m 
his adoptiie father's family Some of the defendants now appeal to this Court on 
a certificate granted by the High Court 

In agreement with (be High Court we hold that it js not open to the defeo 
dants to contend that the adoption of Kala Smgh by Megh Smgh was invalid 
In the written statement, the defeodants did not allege that Megb Singh had no 
power to adopt Kala Smgh as Kala Smgh was the daughter’s son of Megb 
8iogh As the validity of the adoption was not tn issue, the parties bad no 
oppottuDity to lead any evidence on the question whether by the special custom 
of the patties Megb Smgh could lawfully adopt bis daughter’s son 

The substantial point m controversy between the parties is-whether by the custom 
governing the Jats of Amritsar District Kala Smgh was entitled to succeed colla- 
terally in the family of his adoptive father Some general customs as to adoption 
arc found to exist in the Punjab, and they are collected in Rattigan’s Digest of 
Customary Law Some of the customs observed m the several Districts and 
Tehsils of the Punjab are collected m the JiiwaJ-l-ams There is a presumption 
that the entries m the Jliwaj i am are correct, and {f there is aconfltet between 
Rattigans’s Digest and the Riwajtam normally the Rwo/Mw ,of the locality 
prevails see Jai Kaur v Sher Smgh,' Sabg Ram v Munshl Ram *. Judicial decisions 
furnish reliable instances in which (he custom in question was recognised or 
departed from Oral and documentary evidence of mutations and other transac- 
tions m which the custom was recognised or departed from are also relevant 
material to prove or disprove the custom 

A customary adoption m the Punjab i^ordinanly so more than a mereappomt- 
ment of an heir creating a personal relationship between the adoptive father and 
the appointed heir only, sec Mela Smgh v Gurdas* There is no tie of kinship 
between the appointed heir and the collaterals of the adoptive father The 
appointed heir does not acquire the fight to succeed collaterally in the adoptive 
father’s family The status of the appointed heir is thus materially different from 
that of a son adopted under the Hindu law 


1 096!) 2SCJ 62 (I960) 3 SC R- 975 47+473 

2 (I962)ISCJ 130 (1962)1 SCR. 470 3 (1922) 3 I LR, Lah 362 (P3 J 
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Of the appointed heir to succeed 
bilaterally m the family of his adoptive father is stated in Article 49 of Rattiaan’s 
Digest of Customary Law, I3th^Edn., page 572 thus;— ^ 

Other hand, does the heir acquire a right to succeed to the collateral 
formal adoption has taken place, inasmuch 
as the relationship establised between him and the appointer is a purely personal one,** 


The rule in Article 49 does not apply to a formal adoption by the customary 
method. The customary formal adoption completely severs the connection of the 
adopted son with his natural family and transplants him from his natural family 
to the adoptive family. Such an adoption confers on the adopted son the right 
of collateral succession in the adoptive father’s family and takes away the right 
of collateral succession in the natural family. The formal adoption may be 
made in accordance with custom and by observing the customary forms, and it 
is not necessary to comply with the rules of Hindu law in the matter of ritual or 
otherwise. See Abdur Reiman v. Ragitubir Singh;^ Waryaman v. Kanshi Ram.^ 


The Manual of Customary Law of the Amritsar District fay H.D. Craifc in 
1914 records the following question and answer: — 


‘‘ Question 91 . — Can an adopted son succeed collaterally in the family of his adoptive 
father? 


Answer 91.— All the tribes state that an adopted son succeeds collaterally in the family of 
his adoptive father, with the exceptioo of Brahmans and Khatris ofNeshta, who say that he 
does not do so. The rule defined by the Courts, however, is that an adopted son has no right 
to succeed in this manner. The latest ruling on this point is P.R. 107 of 1913 in which it was 
held that among Jat Sikhas of the Tarn Taran lahsil an adopted son, appointed by the usual 
Customary method, does not succeed to collaterals as his adoptive father’s representative.” 

The English translation of the Urdu version of the RiwaJ-i-am of the Amritsar 
District for the year 1940 (Exhibit P.C/1) records the followng question and 
answer: — 


No. of 
question^ 

Question 

Answer 

90 

Can an adopted son succeed 
collaterally in the family 
of his adoptive father? 

All the tribes, yes. 

See Schedule I for relevant mutations. 

See Schedule 11 for judgments in civil cases. 


Schedule I annexed to Exhibit P.C./l gives 17 instances of mutations on collateral 
successions of adopted sons in the family of the adoptive father. Schedule II 
annexed to Exhibit P.C./l is not printed ip the paper book. The English version 
of the i?nvq/-z-awz'of the Amritsar District published by MacFARQVHAR 
in 1947 gives the list of the relevant judicial decisions bearing on question 90. 
The decided cases show that where the adoption is by way of a customary appoint- 
ment of an heir, the adopted son does not succeed collaterally in the adoptive 
father’s family. The latest Riwaj-i-am refers to the Court rulings without dis- 
approval. In the light of the decided cases, the entries in the Riwaj-i-am recognis- 
ing the adopted son’s right of collateral succession in the adoptive father’s family 
should be taken to apply to cases of cutomary formal adoptions and not to cases 
of adoptions by way of customary appointments of heirs. 

The relevant judicial decisions may be briefly noticed. In Jawdla Singh v. 
Mt. iMcmi and others^ (Gil Jats of Tahsil Ajnala, Amritsar), Mangal Singh v. 
Tilak Singh^ (Sobel Jats of Tehsil Ajnala, Amritsar), Chetu v. Jawand Singh and 
others^ (Sikh Jats of- Tahsil Tarn Taran,_ Amritsar), it was held that an heir 
appointed under the customary law of Jats in the District of Amritsar does not 
acquire a right to succeed to the collaterals of the adoptive father, and in Indar 


1. (1949) 51 P.L.R.I19. 

2. (1922) 3 I.L.R. Lah. 17. 

3. 14 P.R. of 18S4. 


4. 61 P.R. of 1894. 

5. 107 P.R. of 1913. 
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Swgh V Ml Gurdevi ^ (Amritsar Jats), it Tvas held that he was not a lineal descca 
daot of the adoptive father within flie meaning of section 59 of the Punjab 
Tenancy Act {XVI of 1887 ) Conversely, the appointed heir retains the right of 
collateral succession in his natural family. See Jagat Singh v Ishar Singh* 
(Amritsar Jats) On the other hand, according to the custom of Jats in the 
Amntsar Distnct, in a case of a formal adoption effecting a complete transplanta- 
tion of the adopted son in the adoptive father * family, the adopted son is 
entitled to inherit coliaterahy in the adoptive father’s family See Tejuv Kesar 
Singh*, aflinning the decision of Kapur, J , in Tcja Singh v Kesar Singh* 

We thus find that under the customary law of Jats in Amritsar District, 
where the customary adoption is format and the adopted son is completely 
transplanted in the family of his adoptive father, be is entitled to succeed to 
tiie collateral relatives of the adoptive father This finding is in harmony with 
the Riwaj i am of the Amntsar District is supported by judicial decisions and is 
not in conflict with Article 49 of Rattigan s Digest On the other hand, if the 
customary adoption amounts to a mere appointment of an heir, the appointed heir 
is not not entitled to succeed to the collateral relatives of the adoptive father 
This finding is in harmony with Article 49 of Rattigan Digest and the judicial 
decisions, and is consistent with the Jlmo; i-ams properly interpreted in the light 
of the decided cases 

In TVyy V Kesar Smgh* it was said that the ordinary rule in Amritsar 
District is that the adoption is complete In other cases, it was said that 
ordinarily such an adoption is by way of a customary appointment of an heir 
The true rule appears to be that it is a question of fact m each case whether the 
adoption by a lat in the Amntsar Distnct is formal or informal The adoption 
IS fonnal if the parties manifest a clear intention (bat (here should be complete 
change of the family of the adopted son, so that he ceases to be a member of 
his natural family and loses bis right of collateral succession in that family and 
at the same time becomes a member of tbe adoptive father's family and acquires 
3 nght of collateral succession m the family The loss of the right of collateral 
succession m the natural family is strong evidence to show that the adoption is 
foima] and effects a complete change in tbe family On tbe other hand, retention 
of the right of collateral succession in his natural family indicates that the adop- 
tion was informal by way of customary appointment of an heir 

The onus is upon the plainuffs respoodents to prove that the adoption of 
Kala Singh was formal and effected acomplete change in bis fainiiy On the death 
of the adoptive father Megh Singh Kala Singb inherited the properties of Megh 
Singh and on the death of Kala Singb his sons. Cian Singh and Dewan Singb, 
inherited those properties But these successions arc consistent with the informal 
appointment of Kala Siogh as aabeir to Megh Singh According to custom, the 
appointed heir succeeds to the properties left by the adoptive father, and on the 
death of the appointed heir, his male issue succeeds. See Rattigan’s Digest of 
Customary Law, 13th Edn Articles 52 and 54 pages 572 573 The succession of 
Kala 6io^ as the reversionary heir of one Mst Bhagan is cited as an illustration 
of collateral succession of the adopted son in his adoptive father’s family in the 
list of mutations giv«n in Schednlei of ibeJttwaJ I ant of 1940 (Exhibit P C /I) But 
the oral testimony on the record of this case discloses that Mst Bhagan, who was 
the widow of a predeceased son of Megh Singh, was given some land by Me^ 
Singh for her maintenance, and on her death, I^Ia Singh succeeded to this land 
It will appear, therefore, that Mst Bhagwan got a life estate in this land and 
on her death, the land reverted to Kala Singh as the adopted son of Megh Singh 
The succession of Kala Singh lo ibu Jand is, therefore, not an instance of 


J ALR, 1930 Uh 697 
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(Section 27 of the Act II of 1915 aiongnslly passed opened with the words “ A duly at 
such rate or rates ‘ instead of An excise duty or counterva ling duly at such tale or 
rates ” which expression was substituted by the Order in Council — Adaptation of Laws 
Order, 1937— cotsequenl on the passing of the Oovcromenl of India Act, 1935 bytht Biitish 
Parliament) 

Held By the Full Court —The B har and Oossa Excise Act u valid as ‘ existing law' nilhin 
the meaning of Article 305 of the Conslilolion (asdeOnedm Article 366^10) thereof) and is 
preserved by Article 372 of the Constitution 

The notiScation issued undersectiQD 27of the Act in 1937 (before the Constitution) Is also 
an existing law and constitutionally valid 

Per Shah J (on behalfofmajortly)— In view of Article 366 (lOj the • exist ng law' under 
Article 305 which saves it from the provisions of Article 301 (declaring freedom of trade within 
India) must be one passed or made before the commencement of the Constitution (m the 
Instant case seaion 27 and the notiScalioa issued thereunder in 1937) 

The impugned notification of 1961 imposed anaddiltooal burden and it wrould be valid only 
if It complied with the constitutional requ fements of Article 304 (le ) (a) if the fax or duty 
Imposed on goods imported from other Slates does not exceed the tax of duty Impos'd on goods 
manufactured m the State or (5) in the public interest * 

The increase in the duty by the noufication of 1961 u not vahd 

Per Hidoyafullah J (contra) —Since the Act was valid under the Government of India Act 
1935, thenby reason of Artcle 372of theConstitutioo the Act roust be deemed valid to this day 
The absence of manufacture of foreign liquor in the Slate thus make* no difference to the 
validity of the duty impoicdln exercise of the powers tmder section 27 of the valid Act 

Meither Article 301 not Anicle 304 (a) can come into play The State Legislature has 
competence apatt from Article 304 (o) to impose dutx* of excise on alcohoSse hquots fot 
humaa consumption produced in the Slate and couotecvailiog duties on similar liquors imported 
/rom other Stales under the State Legislative List (Entry 5t of List 11) IfAitcleSOl tUndi 
In the way th‘ce i* Article 305 to save it. 

Appeal by Special Leave from the Judgneot aod Order, dated the 29th 
October, 1962, of tbe Orissa High Court lo O 3 C No 241 of 1961 

Sarftosh Chatierjee &nd V D JlZ/rw, Advocates, for Appellant 

iV 5 Bvxdra, Senior Advocate (JI N SaehJkey, Advocate, with him) for 
Respondents 

C S Agarwala, Senior Advocate (O P Rana, Advocate, with him), for 
Intervener 

The following Judgments of the Court were delivered 

Shahy J (for himself and on behalf of majority) —The appellants — Kalyani 
Stores — deal in liquor at Routkela, District of Sundergath in the Stale of Onssa 
The appellants held a licence as retail vendors for "all types of foreign liquor’’ 
under the Bihar and Orissa Excise Act, 1915 The expression "foreign liquor" 
apparently includes Ale, Beer, Port, Oder and other fermented liquors, cordials, 
mixtures and other preparations containing spirit, perfumed spirit and all sorts of 
wines whether manufactured sn India or abroad Under the Bihar and Orissa 
Excise Ac^ 1915, by a notification issued in 1937 under section 27 a duty of 
Rs 40 per L P Gallon was imposed and realised by the State of Orissa on 
foreign liquor of Indian laanufartore imported into State of Orissa from other 
parts of India For the year Isi April, 1960 to 31st March, 1961, dJty was 
levied on "foreign liquor" imported by the appellants at the rate fixed 
in the nntifitation jssned in 1937 On 31sl March, 1961, m exercise of 
tbcMweis confenedby section 90 of the Bifaar and Onssa Excise Act II of 1915 
the Board of Revenue enhanced the duty with effect from 1st April 1961 in 
respect of "foreign liquors" from Rs 40 to Rs 70 per L P Gallon, and also 
raised duty m respect of other excisable articles The licence held by tbe 
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liquor Coucsel for the appellaois says that it was not admitted by the 
appellants that at the material time foreign liquor was manufactured or produced 
within the State of Onssa The Court has apparently not stated that 
“foreign liquor** was manufactured within the State of Orissa at the malerial 
time From the affidavits field in this Court by the parties it is clear that no 
“ foreign liquor ’ was being produced in the State at the material time, nor was 
any such liquor produced at any time after the Constitution was brought into 
force Counsel for the State has therefore very fairly not supported this part of 
the reasoning of the High Court 

This brmp us to the consideration of the meaning of the expression 
‘ countervailing duties ’ used in Entry 51, List II of the Seventh Schedule to the 
Constitution The expression “ countervailing duties ’’ has not been defined in 
the Constitution or the Bihar and Onssa Act (II of 1915) We have therefore to 
depend upon its etymological sense and the context in which it has been used m 
Entry 51 In its etymological sense it means to counterbalance, to avail against 
With equal force or virtue, to compensate for something or serve as an equivalent 
of or substitute for see Black's I^w Dictionary, 'Slb Edition page421 This would 
suggest that a countervailing duty is imposed for the purpose of counter-balancing 
or to avail against something with equal force or to compensate for someihiug 
as an equivalent Entry 51 m List 11 of the Seventh Schedule to the Constitution 
gives power to the Stale Legislature to impose duties of excise on alcoholic 
liquors for human consumption where the goods are manufactured or produced 
in the State It also gives power to levy countervailing duties at the same or 
lower rates on similar goods maoufaciufM or produced elsewhere in India The 
fact that countervailing duties may be imposed at the same or lower rales 
suggests that they are meant to counter balance the duties of excise imposed oo 
goods manufactured m (be State They may be imposed at (he same rate as 
excise duties or at a tower rate, presumably to equalise the burden after taking info 
account the cost of transport from the place of manufacture to the taxing State 
It seems therefore that countervailing duties are meant to equalise the burden on 
alcoholic liquors imported from outside the State and the burden placed by excise 
duties on alcoholic liquors manufactured or produced lo the State If no alcoholic 
liquors similar to (hose imported into the Slate are produced ot manufactured, 
the right to impose counterbalancing duties of excise levied on the goods manu- 
factured m the State will not arise It may therefore be accepted that countervail- 
ing duties Can only be levied if similar goods are actually produced or manu- 
factured m the Slate on which excise duties are being levied 

But the Bihar and Onssa Act (II of 1915) was enacted by the appropriate 
Legislature m 1915 and by virtue of Article 372 of the Constitution it was a law m 
force and continues to remain in force until altered, repealed or amended by a 
competent legislature or by a competent authority, and therefore countervailing 
duty on imported foreign liquor could be levied by the State Government as it 
was levied before the Constitution, unless there is something to the contrary to be 
found therein It is admitted that the Coveniment of Onssa continued to levy a 
duty of Rs 40 per L-P Gallon under Act (II of 19J5) even after Constitution came 
into force By the notification of 1961 the duty was enhanced from Rs 40 per 
L.P Gallon lo Rs 70 per L.P Galloo Levy at the rate prescribed under the 
notification of 1937 m operation immediately before the Constitution remained 
effective until it was lawfully altered The only contention raised m the High 
Court in support of the plea of invalidity of the levy in its entirety based on the 
nature of countervailing duty cannot prevail, for a part of the duty was already 
being lived before the constitution came into force and the appellants by their 
petition did not challenge m the High Court the validity of that levy before the 
26tb January, 1950 Thedutyoffo 70perL.P Gallon may be broken up into 
two parts, Rs. 40 per L.P Gallon which was in force before the Constitution came 
into force, and which continued to be levied thereafter, and Rs. 30 which was (he 
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added levy in 1961. The contention based on the nature of countervailing duty 
cannot _in_ the face of Article 305, to which we shall presently refer prevail, in so 

notification issued in 1937, though the enhancement 
ot Ks, 30 in 1961 after the Constitution came into force may be open to challenge. 
The argument of Counsel for the appellants that the levy of duty at the rate of 
Rs. 70 per L.P. Gallon in its entirety is invalid must therefore fail. 

Whether the enhancement of the levy by notification, dated 3Ist March, 1961, 
msofar^as_ it enhanced the levy from Rs. 40 to Rs. 70 per L.P. Gallon infringes 
any constitutional prohibitions may be considered. By section 27 of Act II of 
1915 the State Government is given the power to impose a countervailing duty at 
the rate or rates as the State Government may direct. Before the Constitution, 
duty was imposed at the rate of Rs. 40 per L.P. Gallon on foreign liquors. The 
imposition remained in operation till the date on which the Constitution was 
brought into force, and has not been challenged in the petition. The Act merely 
authorised the levy of duty as may be fixed by the Government. To effectuate 
the power to levy the duty authorised, the rate of duty must be fixed by notifica- 
tion by the State Government. In 1937 the power was exercised by issuing a 
notification under section 27 authorising the levy of duty at the rate of Rs. 40 
per L.P. Gallon. Section 27 of the Act authorised the imposition of excise and 
countervailing duties: the section however did not by its own force impose 
liability to pay any specific duties.. To complete the levy the State Government 
had to issue a notification levying the duty and prescribing the rates thereof. By 
the notification, dated 3Ist March, 1961, that law was altered and the duty was 
raised to Rs. 70 per L.P. Gallon. Till the enactment of the _ Constitution the 
existing law relating to the levy of countervailing duty on excisable articles was 
contained in section 27 supplemented by the notification issued by the Govern- 
ment of Orissa in 1937. By the notification, dated 31st March, 1961, the rate of 
levy was altered, and the validity of the altered rate of duty has to be adjudged in 
the light of the provisions of the Constitution. 

The validity of the imposition of the new rate of Rs. 70 per L.P. Gallon may 
be examined in the light of the restrictions imposed by the Constitution on the 
legislative power. By Article 301 of the Constitution, subject to the other provi- 
sions of Part XIII, trade, commerce, and intercourse throughout the territory of 
India is to be free. By Article 303 no power is conferred upon the State 
Legislature to make any law giving, or to authorise the giving of, any preference 
to one State over another, or to make, or authorise the making of, any discrimi- 
nation between one State and another, by virtue of any entry relating to trade 
and commerce in any of the List in the Seventh Schedule. The material part of 
Article 304 is as follows: 

"Notwithstanding anything in Article 301 or Article 303, the Legislature of a State may by 
law— (j 

(a) impose on goods imported from other States or the Union territorries any tax to 
which similar goods manufactured or produced in that State are subject, so however, as not to 
discriminate between goods so imported and goods so manufactured or produced ; and 

(b) impose such reasonable restrictions on the freedom of trade, commerce or intercourse 
with or within that State as may be required in the public interest; 

Provided that * * * * * " 

Article 305, insofar as it is material, provides: 

" Nothing in Articles 301 and 303 shall affect the provisions of any existing law except in so 
far as the President may by order otherwise direct; * * • * 

Article 304 is in terms prospective: it authorises the State Government to 
legislate notwithstanding anything in Article 301 or 303 to impose on goods 
imported from other States any tax to v/hicb similar goods manufactured or 
produced in that State are subject, so, however, as not to discriminate between 
goods imported and goods manufactured or produced or to impose such reason 
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able restnctions on the ficedom of trade, commerce or intercourse with or within 
that State as may be required in the public interest The notification levying 
duly at the enhanced rate is purely a fiscal measure and cannot be said to be a 
reasonable restriction on the freedom of trade m the public interest Article 301 
has declared freedom of trade, commerce and intercoutse throughout the territory 
of India and restnctions on that freedom may only be justified if it falls within 
Article 304 Reasonableness of the restriction would have to be adjudged in the 
light of the purpose for which the restriction is imposed, that is ‘ as may be 
required m the public interest ‘ Without entering upon an exhaustive categon 
nation of what may be deemed * required in the public interest ’ , it may be said 
that restrictions which may validly be imposed under Article 304 {b) are those 
which seek to protect public health safety, morals and property within the 
temtory Exercise of the power under Article 304 {a) can only be effective if the 
tax or duty imposed on goods imported from other States and the Tax or duty 
imposed on similar goods manufactured or produced m that State are such that 
there is no discrimination against imported goods As no foreign liquor is 
produced or manufactured in the State of Orissa the power to legislate given by 
Article 304 is not available and the restriction which is declared on the freedom 
of trade commerce or intercourse by Article 301 of the Constitution remains 
unfettered 

Mr Bindra appearing on behalf of the State of Onssa contended that the 
Legislature having empowered the State Government by section 27 to levy duty 
at a rate which maybe prescribed the notificatiOD, dated 31st March, 1961, 
enhancing the tax derived is validity from the Act itself and did not amount to 
any law modifying the existmg law Therefore, it was said, the levy of duty at 
the enhanced rate was supported by the power conferred by section 27 which was 
•'existing law’ This argument cannot in our view, be sustained By 
Article 366 (10) unless the context otherwise requires, the expression "existing 
law means any law, Ordinance, order, bye law, rule or regulation passed or made 
before the commencement of the Constitution by any Legislature, authonty or 
person having power to make such a law, Ordinance order, bye law, rule or 
regulation Existing law withm the meaning of Article 305 was therefore tbfr 
provision contained m section 27 of (be Bihar and Onssa Act II of 1915 authoris* 
ing the State Government to issue a ootiGcation imposing a duty at the rate fixed 
thereby and the notification issued pursuant thereto before the Constitution The 
notification of 31st March, 1961, which imposed an additional burden may there- 
fore be valid only if it complies with (he constitutional requirements 

The Bangalore Woollen. Cotton and St}k Mills Con^any Ltd, 
Bangalore and another v The Corporation of the City of Bangalore ' on which 
reliance was placed by Mr Bmdta does not assist his contention In that rase 
by lesolution dated 3l8l March, 1954, the Municipal Corporation of Bangalore 
purporting to act under the authority conferred by section 98 of the City of 
Bangalore Municipal Corporation Act IXK of 1949 resolved to levy octroi du^ 
on cotton and wool The authority of the Municipal Corporation to levy the tax 
was challenged It was held by a Pivision Bench of this Court m Bangalore 
Woollen Cotton and Silk Mdh v Bangalore Corporation^ that the Legislature had 
laid down the powers of the Municipal Corporation to tax animals and goods, 
brought within the octroi limits and had enumerated certain articles and animals 
in Part V of Schedule III and by class VIH read with section 97 had authorised 
Ihc Corporation to impose a tax on other articles or goods This power in the 
view of the Court was granted by conditional legislation and was not liable to be 
struck down on the score of excessive delegation The question whether the 
imposition of the octroi duty offended Articles 276 and 301 was then referred to a 
larger Bench and the Court held m The Bangalore Woollen Colton and Silk Mills 

^3^561) 3SCR 69S A.IR 1952 ^ 
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Co. Ltd , Bangalore's case^ that the combined effect of sections 97 and 130 and 
Part V of Schedule III including class VIII is that the words of a general nature 
used by the Legislature had the same effect as if all articles were intended to be 
mcluded, and the impugned octroi duty did not contravene the provisions of 
Articles 276 and 301 of the Constitution. It was urged on behalf of the tax- 
payers that the source of the authority to levy octroi duty on cotton and wool was 
the resolution of the Municipal Corporation, which was in the nature of sub- 
ordinate legislation, which amended or altered the existing law. This contention 
was rejected. The Court in that case held that the combined effect of sections 97, 
130 and Part V of Schedule III including class VIII in the City of Bangalore 
Municipal Corporation Act was that all articles were intended to be included in 
the parent statute. It is implicit in the reasoning that there was no alteration or 
modification of the existing law, by the resolution of the Corporation. The 
decision of that case turned entirely upon the interpretation of the special 
provisions the like of which are not found in the Bihar and Orissa Act 
(II Of 1915). 

In the present case, it is clear that under the existing law duty had been 
imposed in exercise of the power contained in sections 27, 28 and 90 of the Act 
and the notifications issued from time to time before the Constitution was enacted, 
and that'lawwas altered by the notification, dated 31st March, 1961. It is not the 
case of the State that in exercise of an> pre-existing conditional legislation, duty at 
enhanced rate was made leviable on foreign liquor. The sole authority for the 
levy of the duty at the enhanced rate is the notification of the State Govern- 
ment, dated 31st March, 1961. That notification infringes the guarantee of free- 
dom under Article 301 , and may be saved only if it falls within the exceptions 
contained in Articles 302, 303 and 304. Articles 302 and 303 are apparently not 
attracted and have not been relied upon, and the notification does not comply 
with the requirements of the Constitution contained in Article 304, clauses (a) 
and (b). The notification, dated 3Ist March, 1961, enhancing' the levy by Rs, 30 
per L.P. Gallon must therefore be regarded as invalid. That however does not 
affect the validity and the enforceability of the earlier notification issued in 1937 
which must remain operative in view of Article 305. That Article specifically 
protects existing law and as the levy of countervailing duty at Rs. 40 per L.P. 
Gallon was an existing law if is protected under Article 305. In fact this 
position was not challenged by the appellants in their writ petition. 

The appeal is therefore partially allowed, and it is declared that the notifica- 
tion, dated 31st March, 1961, enhancing duty on foreign liquor at the rate of 
Rs. 30 per L.P. Gallon is invalid as offending Article 304 of the Constitution and 
is therefore unenforceable. The right of the State to enforce the liability against 
the appellants to pay duty at the rate prescribed in the earlier notification which 
held the fields remains however unaffected. In view of the divided success of the 
parties, there will be no order as to costs in this Court and the High Court. 

HidayatuUah, J. (dissenting)— The appellant is a firm which deals in liquor at 
Rourkela in the Orissa State. It challenges in toto the imposition of a duty 
of excise on foreign liquor levied at first at Rs. 40 per London proof gallon and ■ 
from 1st April, 1961, at Rs. 70 under section 27 of the Bihar and Orissa 
Excise Act, 1915. The original duty atRs. 40 was fixed by a notification issued 
in 1937 and it was enhanced by a notification issued on 3Ist March, 1961. The 
appellant on being asked to pay the difference in respect of stocks held in its shop 
filed a petition under Article 226 of the Constitution challenging the enhancement 
of the duty as well as the duty at the original rate. 

Section 27 of the Bihar and Orissa Act (II of 1915), for our purpose, 
reads as follows: 

1. (1962) 1 S.C.J. 214: (1961) 3 S.C.R. 707: A.I.R. 1962 S.C. 562. 
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export, transport and manufacture ~tl'> An mcu 
duty or a countervailing duty as the case may be at such rate or rates as the Sta e Govrm 
ment may direct may be imposed either generally or for any specified local area on— 

(а) any excisable article imported or 

(б) any excisable article exported, or 

(c) any excisable article transported or 

„„d.r any l.ccasa graa.ol m 

(0 • • • , 

OJ any excisable article manufactured to any distillery or brewerv licen.M 

aulhonzed or contmued under this Act ^ ' orcwery iicen ea cstabl shed 

Explanation — 

< 2 ) • . . , * 

(3) Notwithstanding anyth ng contained m sub section (I) — 

(а) the duty as aforesaid has been already paid, or 

(б) a bond has been executed for she payment of auch duly 

«f argument is that since foreign liquor js not raanufactifrcd in the ‘ttate 

of Orissa and no duty of excise as such can be levied on locallv 

foreign liquor, a countervailing doty cannot be charged oo forogd iSr bro,S 

from an extra State point m India It is also contended that th,J S *5* 

Articles 301, 303 and 304 of the Constitution and is a colonrable o ™ 

tion because countervailing duties of excise can only be levied wh^n',. of legisla- 

ing products can be subjected to an equal or more excfse dui; rf . 

that the whole of the duty must fail as contrary to the lateiidminf” 

slitution It IS also argued that even if the oricinal cm 

rate of Rs 40 per London proof gallon could be said to bl't^v.* ^ 

Articles 303 and 372 of the tonstilution which prcservJ eJ^^tf nl l*'® Tu 
in force, the enhancement of the existing duty or the Jaws 

and such notification cannot be made if ihercjsnoDn«.L}.?^ r .V®".® 
responding duty on locally manufactured goods of ihrsaS^kmd*^^ 

The Constitution divides the subject of duties of err.e- v . 
and the States What the division is may Si fJX the Union 

List I with Entry 51 of List ir ^ comparing Entry 84 of 


Entry 84 0 / List I 
Duties of excise on tobocco and 
other goods maunfactured or 
produced in India except 


(0) alcoholic liquors for human 
consumption 

(1) opium, Indian hemp and other 

narcotic drugs and narcotics 
but including medicinal and’ 
toilet preparations containing 
alcohol or any substance 
included in sub paragraph fj) 
of this entry _ ^ J 


&"y 51 0 / II 

j following goods 
produced m the 
m™ "O'* 'ountervailiog duties at the 
same or lower rates on similar eoods 

manutanred or produced Kef e 

altmboliu liquors for human consum 

(4) opium, Indian hemp and other 
.oo'ootios, but not 

r^™“Uafrg“'“",fohrorry- 

Wfnbs'fnlff'' " subparagraph 



375 


II] KALYANI STORES V. STATE OF ORISSA {HidayatuUah, J.). 

It is to be noticed that the power to levy duties of excise on alcoholic liquors 
for human consumption, with which we are presently concerned, is given to the 
States. Entry 51 goes a little further and allows the levy of countervailing duties 
at the same or at lower rates on similar goods manufactured or produced else- 
where in India. A duty of excise is a tax .on production and as the Legislatures 
of the_ States are not authorized to legislate beyond the States such duty can only 
be levied in respect of goods produced within the State. The Entry, however, 
allows the State to levy a countervailing duty at the same or a lower rate on goo^ 
produced or manufactured in India and brought into the State from outside. 
Three questions arise. First there is the general question: must the countervail- 
ing duty be only imposed on imported articles when articles similar to those are 
produced or manufactured within the State on which excise duty is levied ? If 
the answer to this question is in the negative there is an end to all dispute for 
then the old law, the old notification and new notification must be above 
reproach. The next two questions are narrower then the first. They are: {a) was 
the imposition and collection of the countervailing duty at Rs. 40 per London 
proofjgallon valid and (b) is the notification enhancing the duty of excise and 
the countervailing duty to Rs. 70 per London proof gallon beyond the powers 
of the State Government? 

A countervailing duty is not defined in the Act. In the Concise Oxford 
Dictionary “countervailing duty” is stated to be: 

“ a countervailing duty — one put on imports that are bounty-fed to give home goods an 
equal chance ”. 

This brings out the true character of a countervailing duty. It is imposed to 
make incidence of excise duty equal. How these countervailing duties came to 
exist in India is a matter on which something may be said before the challenge 
to the legality of the imposition may be considered. 

The Bihar and Orissa Excise Act was passed on 19th January, 1916. It was 
thus passed under the Government of India Act, 1915. Section 27 as originally 
passed opened with the words “A duty at such rate or rates. ...” instead of the 
words “An excise duty or a countervailing duty as the case may be at such rate 

or rates ” which are now to be found there. The original Act made no 

difference between excisable articles manufactured locally and those imported into 
the Province. The clauses of section 27 which have retained their original form 
and which have been quoted by me above, when read with the former opening 
words clearly indicate this . In the Devolution Rules (Part II dealing with the 
Provincial subjects) under the Government of India Act, Item 16 read as follows: 

"16. Excise, that is to say, the control of production, manufacture, possession, transport, 
purchase and sale of alcoholic liquor and intoxicating drugs, and the levying of excise duties and 
licence fees on or in relation to such articles, but excluding, in the case of opium, control of 
cultivation, manufacture and sale for export.” 

This may be compared with preara.ble to the Bihar and Orissa Excise Act, 1915, 
as it originally stood. 

“ Whereas it is expedient to amend and re-enact the law in the ^Province of Bihar and 
Orissa relating to the import, export, transport, manufacture, possession, and sale of certain 
Tdnds of liquor and intoxicating drugs; 

And whereas the previous sanction of the Governor-General has been obtained, under 
section 5 of the Indian Council^Act, 1892, to the passing of this Act; 

It is hereby enacted as follows : — " 

The word ‘‘excise” was also given the same wide meaning in Entry 16. It included 
not only the control of production but also the control of purchase and sale of 
alcoholic liquor and the levying of excise duty in relation to the articles without 
indicating the place of their manufacture, that is to say, that they should be 
manufactured within the Province. 
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When the Government of India Act, 1935, was in the process of being 
drafted the White Paper proposals introduced a new scheme for division of 
resources available under the head of excise duties It was recommended that 
the federating units should be allotted a share of the yield of excise duty on 
goods produced, other than those specifically assigned to the Provinces This was 
given effect to by including in the Government of India Act, 1935, two entries 
which were Entry No 45 of List I (which corresponded to Entry 84 of List I of 
the present Constitution) and Entry 40 m List 11 (which corresponded to Entry 51 
of List II oftthc present Constitution) When the Government of India Act, 1935 
was passed it was possible for the first time to impose counteivailiog duties The 
intention was that taxation in the matter of excisable goods should be uniform 
m India and one Province should not try to take advantage oi another Province 
by exporting excise free goods, thus making them bounty fed By this means 
duties of excise on all goods of the same kind could be kept uniform But the 
Excise Acts m India, including the Bihar and Orissa Act, were not harmonious 
with the constitutional provision They made no distinction between duties of 
excise levied on goods produced locally and duties of excise levied on goods 
which were imported into or transported within the Province They would have, 
after the enactment of the Government of India Act, 1935 been rendered ultra 
yires if the duty was unequal m such a way as to make it more on imported goods 
unless they were amended suitably Instead of amending them by the ordinary 
legislative process winch would have been cumberous and slow, recourse was 
taken to the power to adapt laws given by section 293 of the Government of 
India Act, 1935 It provided — 

“ 293 Adoptailon efexhUrg Mum law Hi* Majwty may by Otiti In Council le be 
made at any time after the passiog of ibis Act provide that as from such date as may be 
specified mibe Order, any law in force to Bnlisb India or in any part of Briiisb India ihali 
until repealed or amended by a competent Lesislatnre or other cempMent authority, have 
^ect subject to such adaptations and rnodibcauons as appear lo His Majesty to be necessai? or 
oxi^ient for bneginS the provisions of that law into accord with the provisions thereof which 
reconstitute undet different natnes CoveiosKots smd auiboriiies in India and presenbe the 
disinbucioaof lesisladve and executive powers between tbe Federation and the Provincea 

Provided that no such law as aforesaid shat) be made applicable lo any Federated State by 
an Order la Council made under this section. 

In this section the express on ' law* does oot mclude an Act of Parliament, but includes 
any ordinance, order, bye-law. rule or regulaiioo having in Brilisb India tbe force of law ” 


Thus by an Order»m»CounCil, which was called tbe Govemraeut of India (Adapta 
tion of Indian Lawrt Order, 1937, section 27 of the Bihar and Orissa Excise Act 
was adapted to read as we find it today. The opening words were altered to 
mention countervailing duties also Thisafaptation was made not only in the 
Bihar and Onssa Act but every Excise and Abkan Act in the rest of India and 
•was intended to bring all Excise Acts into accord with the distribution of legis- 
lative powers as indicated m seelioo 293 In all those Acts, previously a duty was 
leviable not only on excisable goods produced in the Prormce but also imported 
from outside The duties could be at different rates After the Adaptation of 
Laws Order the duty was leviable on excisable goods but a countervailing duty 
at the same or lower rates was leviable on goods imported from outside The 
duties of excise on imported goods became countervailingduties The adaptation 
was effective as a valid law beyond the challenge of Courts by virtue of clause (3) 
of the order which read 


IndiM laiwiaenuoned in Ihe Schedule to this Ord rihall until repealed or 
amend^ by a umpelepl Lesislafure or other competent authority have efleet subject to the 
a^laooosatid modifiaitom dwwed tbow Sdaedulesto be made therein or. ifrtis so 
directed, shall cease to have effect 


Where, therefore, the rate of duty on imported goods was more than the rale of 
duty on the locally produced goods the duty was pro tanta cut down The 
Adaptation of Laws Order came into force on 1st April, 1937, when Part II of the 
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Government of India Act, 1935, commenced and the notification imposing uniform 
excise and countervailing duties was then issued. The same Act has continued 
till today and although the Government of India Act, 1935, is repealed the 
scheme of division of excise duties is today the same as it was under that Act. 

Now the argument is that the Bihar and Orissa Act is afiected by the Entries 
and by the fact that there is no foreign liquor manufactured in the State. 
Historically the Bihar and Orissa Act continued to have force and effect by the 
authority of the Government of India Act, 1935, the Order-in-Council and the 
Adaptation of Laws Order. The existence of countervailing duty was not made 
dependent upon the manufacture of foreign liquor in the State. The Bihar and 
Orissa Act which provided for countervailing duty in anticipation of the produc- 
tion in the State was valid because it had force and effect by the combined 
operation of these provisions. 

The Constitution today permits the levy of excise duty on locally produced 
excisable, goods as well as countervailing duties on excisable goods produced 
outside the State and brought into the State. Existing Laws are preserved by 
Article 372 which reads : 

“ 372. Continuance in force of existing laws and their adaptation: 

(1) Notwithstanding the repeal by this Constitution of the enactments referred to in 
Article 395 but subject to the other provisions of this Constitution, all the laws in force in the 
territory of India immediately before the commencement of this Constitution shall continue in 
force therein until altered or repealed or amended by a competent Legislature or other competent 
authority. 

(2) For the purpose of bringing the provisions of any law in force in the territory of 
India into accord with the provisions of this Constitution, the President may by order make such 
adaptations and modifications of such law, whether by way of repeal or amendment, as may be 
necessary or expedient, and provide that the law shall, as from such date as may be specified in 
the order, have eSect subject to the adaptations and modifications so made, and any such 
adaptation or modification shall not be questioned in any Court of law. 

(3) Nothing in clause (2) shall be deemed — 

(o) to empower the President to make any adaptation or modification of any law after 
the expiration of three years from the commencement of this Constitution ; or 

(b) to prevent any competent Legislature or other competent authority from repealing 
■or amending any law adapted or modified by the President under the said clause.’’ 

As the Bihar and Orissa Act continues to be valid it authorises that excisable 
goods produced in the State will bear countervailing duty. The two duties 
are not the same and countervailing duties are not conditioned by the 
manufacture of the goods of the same kind in the State. It is not stated 
that duties on foreign liquor brought into the States cannot be placed under the 
present Act simply because goods of the same kind are not produced in the 
State. 'fJ 

The history of legislation shows that adaptation was sufficient to bring the 
Bihar and Orissa Act in line with the requirements of the Constitution Act of 
1935. The adaptation made the Act valid vis-a-vis the Government of India Act, 
1935. When the Act was valid, the notification issued in 1937 was also valid. 
The Excise Acts, as adapted, continued to be law under- the Government of India 
Act, 1935. The present Constitution has made no change either in the distribu- 
tion of legislative power or the entries and has further said in Article 372 that all 
existing laws continue to be of full force and effect.^ The imposition of counter- 
vailing duty at Rs. 40 per London proof gallon continued to be valid. 

The next question is whether the original duty alone would be sustained or 
also the enhanced duty which was introduced in 1961. In my judgment, if the 
old duty at the old rate is sustainable there is no reason why the absence of 
production- of foreign liquor in the Slate would make any difference to the 
•enhancement of the duty to Rs. 70 per London proof gallon. So long as the 
Act is valid, and that is beyond doubt, the notification can be changed. The 

s. c. J — 49 
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duty could always be made less aod there is no reason why it could not be made 
more provided the imposition of duty on locally produced goods was not made 
lower If production of foreign liquor is not a condition precedent to the 
validity of the Act because of hisloncal reasons there is no bar to the validity of 
the notification which takes its force from the valid Act The Constitution 
preserved certain taxes by Article 276 There the rate or incidence of thetas 
could not be changed for every change made the tax a new tax This is not the 
case under Article 372 which upholds the Act The notification takes its val dity 
from the Act 

I have attempted to show that the Act was valid under the Government of 
India Act, 1935, because the Adaptation of Laws Order could not be question^ 
in a Court of lav. and by reason of Article 372 the Act must be deemed to be 
valid even today The absence of manufacture of foreign liquor in the State thus 
makes no difference to the validity of the duty imposed and it can make no 
difference to the duty if reduced or increased by notification so long as it is not 
more than duty on locally produced goods I do not, therefore, find it necessary 
to say whether countervailing duties can only be imposed on imported articles 
when articles similar to those ate produced or manufactured within the State on 
which ordinary excise duty is levied That question I leave open because the Act 
being valid for other reasons, it is hardly necessary to decide the larger issue 

Finally, I find it sufficient to say that Article 301 or 3W (a) cannot come 
into play These Articles read 

‘‘ 301 Freedom of trade, commerce and Intercourse — 

Sobject to the other provuiool of this Pan inde commerce and iDiercoursetbroutbout the 
territory of India shall be free " 

•304 Jteslrlcilons on trade commerce end intereourst among States — 

Notwithstanding anyth ng in Aruc]e30I or Article 303 the Legislature of a Stats say 
by l*w— 

(u) impose on goods imported from other Suies any tax to which similar goods maou 
fsetured or produced in that Sea e are sobject, so however, as eot to d scrim nate between 
goods so icrporied aod goods so macufactored or produced , aod 

(t) . . . . . 

I fail to see what Article 304 (o) has to do with this matter Article 304 (a) 
imposes no ban but lifts the ban imposed by Articles 301 and 303 subject to one 
condition That article is enabling and prospective It is available m respect of 
other taxes such as sales tax etc imposed by the Slate Legislature In the matter 
of exase duties the State Legislature has competence even apart from 
Article 304 (o) because the power to impose duties of excise on alcoholic liquors 
for human consumption produced in the Slate and countervailing duties on 
similar liquors produced outside the Stale m India is already conferred by the 
legislative list. The Bihar and Onssa Exase Act does not stand m need of 
support from Article 304 (a) U Article 301 stands m the way there is Article 305 
which read previously 

*• 305 Noth ng in Arcictes 301 aod 30J shall affect the provisions of aoy existiog law 
tsc pt in so far as the Pres dent may by order oibervnse provide” 

Tbeamendmeatof Article 303 by the Constitution (Fourth amendment) Act, 1955, 
does not alter the net position The President has not made any order and so 
Articles 301 and 303 do not apply Article 304 (a) is an exception to Articles 301 
and 303 and is not needed here m view of the power in the State Legislature by 
Entry 51 of List II The Bihar and Onssa Act is therefore, sustain'd by 
Articles 305 and 372 independently of Article 304 (a) 

I am th-refore, of opinion that section 27 of the Bihar and Onssa Excise 
Act, 1915 was and is a valid enactment At no time since it was enacted, could 
It be challeng'd and it cannot be challenged today I do not think that the law 
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The circumstances that K A illej^Uy occupied roota No 26, or that P S cosed to oeoipr 
the same and had not paid the rent (wluch justified the decree for eviction under the Bombay Act 
of 1&17 or that various Heps were taken to delay the execution of the decree for qeconent do not. 
In law, make the ret^uisition order nala fide, that order was not made because of any animus against 
the appellants or for a purpose for which requuition could not be made 

Allotment to a homeless penon is a public purpose It may not appear very right, on grounds 
of sentiment and propriety that a tenant, who has behaved badly towards a landlord be allotted 
the same premises after he had been evicted ui execution of a decree of Court of law But allot 
ment to such a person is not against law, for, in pursuance of the practice obtaining, the allotment 
was made to X A the first infomant cd the vacancy 

No occasion arose in the ejeetment suit for tbeCourttodetermincwhethergreaterhardship 
would be caused to the landlord as the suit was uncontested There teems to be no good reason 
why the needs of the landlord be not deemed lobe subservient to the requirements of public purpose 
as judged by the State Government 

If the 19}8 Act by section 6 provides that the landlord cannot occupy the prenuse:^ rendered 
vacant on the eviction of the tenant within a month of the notice to State Government of the 
vacancy there is no conflict between that provision and the discretionary power under section 17 of 
the 1917 Act 

Further K A u not a party to these proceedings and this also would prove £ital to the 
petition by the appellants who seek to quash tbe order of allotment to turn. 

PetSarkar,J (contra) The requisition made in this case was not for a public purpose contem- 
plated by the Act nor was the.power ofiequisiUORuiiended to be exercutd tn the circumstaneo 
of the case In a legal leose there has been a mala/Idt use of the power conferred by the Act. 

The omission of tbe Court to state tbereasoss in iCsorder for ^ecimentwoiJd not show that il 
was notpassed on the ground of the iene/£/« penonal requirement of the premises by the landlord. 
It cannot be that the power under tbe Requisition Act was isterded to annul the decision under the 
Rent Act and restore the possession to an evicted penon^one who knew that rents bad not been 
paid and that he was occupying the premises free The requisiiioning authorities fully awsire of the 
Cacti of the Uugation completely misconceived ibeu powers under tbe Requmiioiung Act. 

To give (be Requiutioiung Act preference over the Rent Aci would be to hold that a genera) 
statute overrides a special one The present u precisely a case of that kind 

Appeal by Special Leave from the Judgmeot and Order, dated the 13th/ 
14th September, 1960, of the Maharashtra High Court in Appeal No 14 
of 1960 

A V Viswanalha Sastrl, Senior Advocate. (B R AgarKala, Advocate, 
and// K Pur/, Advocate, for Af/j Cogror & Co . with him), for Appellants 

Purushotlam Tnkumdas, Senior Advocate. {B R.C K Aehar, ^Advocate, for 
R. H. Dhebar, Advocate, with him), for Respondents 

The Court delivered the following Judgments — • 

Sarkar, J —The appellants arc trustees of a certain trust which owns a big 
block of buildings situate at Matuoga in the city of Bombay The rooms in this 
block of buildings are let oui to various tenants One P S Nambiar was a tenant 
of room No 26 in this block for a long time He had left the room without 
informing the appellants and having put one K A Nambiar m possession It is not 
known when P S Nambiar left The appellants never accepted K A Nambiar 
or any one else as the tenant No rent bad been paid in respect of tbe room 
since 1st January, 1956, which was pnor thereto being paid m tbe name of 
p S Nambiar 


Th appellants terminated the tenancy of P S Nambiar fay a notice to quit, 
expiring on 3!st Decraber, 1957, and thereafter on 26th March, 1958, filed a suit 

in the Court of Small Causes, Bombay, against P.S Nambiar and K, A Nambiar 
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room, P. S. Nambiar being sued as the tenant 
and K, A. Nambiar as the person in occupation of the room. The grounds on 
which ejectment was sought were that (I) P. S. Nambiar had sublet the room 
wthout the permission of the appellants, (2) he had been in arrears with his rent 
irom 1st January, 1956 and (3) the premises were required by the appellants for 
their own use and occupation. On proof of any of these grounds an ejectment 
decree could be passed against the tenant under the provisions of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, hereafter referred to 
as the Rent Act. The defendants could not be personally served and eventually 
service of the summons was effected by affixing it on the room. That was due 
«ryice of the summons but the defendants did not enter appearance to the suit. 
Evidence was led on behalf of the appellants to prove that the rents were in arrea? 
ts stated and that they required the room reasonably and bona fide for their 
own use and occupation as such trustees. No evidence appears to have been 
Jed as to any subletting by P. S. Nambiar. So this ground of eviction may be 
left out of consideration. 

An ex parte decree in ej'ectment was passed in the suit on 18th August, 1958. 
The execution of that decree was obstructed in various ways including an appli- 
cation by K. A. Nambiar to set aside the decree on the ground of non-service of 
summons which was dismissed by the trial Court and an appeal from that order 
also failed. Eventually the appellants obtained possession of the room on 
30th April, 1959 On next day, that is, 1st May, 1959, K. A. Nambiar wrote to 
the Controller of Accommodation appointed under the Bombay Land Requisition 
Act, 1948, stating that he was evicted from the room in execution of a decree and 
requesting that the room be requisitioned and allotted to him under the 
Requisition Act as he had no other accommodation. Thereafter, by a notice 
dated 1 1th July, 1959, the appellants were called upon to show cause why the room 
should not be requisitioned under the Act and after certain enquiries had been made, 
an order was passed on 10th September, 1959, declaring the room to be vacant and 
requisitioning it and by another order, dated the same day, it was allotted to 
K. A. Nambiar. The appellants took certain steps under the Requisition Act in 
the nature of an appeal to have these orders annulled but their attempts were 
unsuccessful. 

On 30th September, 1959, the appellants moved the High Court at Bombay 
under Article 226 of the Constitution for a writ directing the State of Bombay and 
the Accommodation Officer appointed under the Requisition Act to withdraw the 
orders of requisition and allotment and also for a writ quashing these orders. 
The petition was heard by a learned Single Judge of the High Court who disnussed 
it. The appellants then went up to a Division Bench in appeal against the j'udg- 
ment of the learned single Judge but in this appeal also they were unsuccessful. 
They have now appealed to this Court with Special Leave. 

On behall' of the appellants it was pointed out that the premises which could 
be requisitioned under the Act were defined as any “building or part of a building 
let or intended to be let separately”. It was said that where a building or a part 
of it was not intended to be let, it would not be premises and the intention to let had 
to be determined at the date of the order of requisition. It was, therefore, contended 
that as the appellants had obtained an ejectment decree on the ground that they 
wanted to occupy the room themselves, they did not intend to let it out and so, in 
the absence of such intention at the date of requisition, the room was not premises 
within the Act and could not be requisitioned. According to the appellants the order 
of requisition was hence bad. This argument does not seem to me to be well founded, 
liic words “let or intended to be lets eparately” are only applicable to a part of a 
building for there is no question of a whole building being let separately ; a whole 
building is not joint with anything else separately from which it can be let. That 
being so, it seems to me that the words ‘‘let or intended to be let” were used only 
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to indicate that a pait of a building w not to be understood as preouscs capable of 
being requisitioned unless the landlord let it or intended to let it separately from the 
rest which might be in his occupation The reason for treating a part of the buil 
ding in this way was apparently that that it would cause hardship to a landlord to 
force him to accept m a part of his house a stranger as a tenant A part of building 
was considered by the statute to be fit for requisition only when the landlord had 
out of his free choice let it separately from the rest or intended so to let it Such a 

view Would be understandable for JO such a case there would be no qurationof 

any hardship on him. 

The words ‘ intended to be let** did not, m my view, therefore refer to any 
intention to let actually existing at the time of the requisition They had been 
used to indicate that a part of a budding which had never been let belore would 
not be piemises within the Act unless the lessor had intended to let it separately at 
any time It would not be taking an unreasonable view to hold that if it is 
once proved that the landlord bad at any time intended to let a part separately, 
it would for all time to come be premises within the Act, for if once the land 
lord bad wanted to let out the part, the letting could not cause any hardship to 
him If the Act thereafter did not take any notice of any change m the landlord s 
mind regarding the letting of a part, that would only mean that it did not think it 
right to give him the luxury of changing his mmd from time to time That dots 
not Seem to me to be an unnatural intcrpretaiion of the Act 

Again, the definition does not say that the building or a part of it must have 
been intended to be let at the date of the requisition I find no justification 
either m the context or the intendment of the Act to warrant the addition of words 
to that definition to support the appellant's contention FuTtberroore, if the words 
‘‘intended to be let” were meant to refer to an intention at the time of requisition, 
it bad also to be held that the word ‘ let ’ meant that (be premises to be requisi 
turned were let at the time of requisition That would, of course, be absurd for 
what could be requisitioned under the Act was what was not let and not occupied 
by a landlord ora tenant, namely, vacant premises I am, therefore, unable to 
agree that the room was not “premises” withm the dcfiniiion of that word in the 
Act, The Older of requisition is not open to challenge on the ground that it 
related to premises as defined m (he Act. 

That however does not, in my opinion, conclude the matter I confess that 
this case has caused me great anxiety but having given it the utmost thought that 
I could,I have not been able to persuade myself that the orders that were made in 
this Case can be sustained I (biok (bat (bough they may be witbm the letter of 
the Act, they are not within its spirit or lotendment In my view, the requisition 
made us tfais case was not for a public purpose contemplated hy the Act nor was 
the power of requisition conferred by the Act intended to be exercised in the 
circumstances that prevailed There has been m a legal sense, a malajide use of the 
powers conferred by it I proceed to set out the reasons which haveled me to this 
view 1 should statf here that this aspect of tkff matter bad not beaa preseated 
to the High Court for its consideration 

Under the Act premises could be requisitioned only fora public purpose 
Public purpose would no doubt include the purpose of finding a shelter for a 
homeless person This has indeed been held by this Court in The State o/ 
Bombay V Bharji Munjl' A person evicted from a premises in his occupation 
may be a homeless person Now in the present case the requisition had been made 
for K A Natnbiar He had no doubt been evicted from the premises in ques- 
tion I will assume he bad no other home in which he could take shelter and 
that he was a homeless person Bat the question still remains whether he was a 
homeless person within the contemplation of the Act, that is, whether his require 
ment was a public purpose within the Act I do not thin V he was 
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a tenant who had been evicted from them on the ground that he had not paid 
rent I find no distinction between that case and one allotting premises to a 
person who has been directed a Court to be evicted on the ground that the 
landlord is entitled to their possession m preference to the person in whose right 
he was there In my view, the Requisition Act was not intended to be utilised for 
pulling ihe evicled person back in possession in either case, in each case the 
requisition would be mala fide The requisitioning authorities were fully aware of 
all the facts of the litigation between the appellants and the Nambiars and I cannot 
help wondering how notwithstanding that they thought fit to make the order of 
requisition I do not wish to say that they deliberately set the decree of Court 
at naught but I am clearly of opinion that they completely misconceived their 
powers under the Requijition Act 

There is yet another aspect of the case which has led me to the view that 
the requisition order was outside the Act I have already stated that the Rent 
Act provides by section 13 (1) (g) that an order of eviction may be made against a 
tenant where the premises are reasonably and bona fide required by the landlord 
for his own occupation Section 17 of the Act states that where a decree for 
eviction has been passed on such a ground— I have held that the decree for evic- 
tion in the present case was passed on that ground— and the premises are not 
occupied withm a period of one month from the date the landlord recovers 
possession, the landlord is liable to a penalty of imprisonment or fine and, what 
IS important, the Court may also on ine application of the evicted person order 
the landlord to place him lo occupation of the premises on the original term* 
and conditions Now section 6 of the Requisition Act says that when premises 
become vacant as a result of the tenant having been evicted, the landlord shall 
give intimation of the vacancy to the prescribed authority within seven days and 
he shall not occupy the premises or permit them to be occupied by anyone before 
giving the intimation of vacancy and also for one month from the date when 
the intimation given is received tbe authority It would appear, therefoTe, 
that a conflict will anse between the two Acts if both were applicable at the 
same time in a case where the tenant has been evicted on the ground that the 
landlord required the premises for personal occupation , under one tbe landlord 
has to occupy the premises within a month while under the other he cannot 
occupy them for a month or longer This conflict must be harmonised and the 
only way to do so is to say that the Requisition Act does not apply to a case 
where the landlord has been permitted to recover possession for his own occupa- 
tion This would leave both the Acts a fair field on which to operate Other- 
wise the provision of the Rent Act requiring Ihe landlord to occupy the premises 
earlier referred to would become completely inelTcctwe I may also add that the 
Rent Act is a special law dealing with the relations between landlords and tenants 
while the Requisition Act is a general Act dealing with the requisition of all 
vacant premises To give the Requisition Act preference over the Rent Act 
would be to hold that a general statute overrides a special one This would be 
against the accepted canons of interprctaliou To my mind, this affords a further 
ground for saying that it was not intended that the Requisition Act would apply 
to such a case The present is precisely a case of the same kind 

A suggestion was made on behalf of the respondents that the order of requisi- 
tion and the order of allotment were separate and that being so the requisition 
order would not become invalid because the allotment had been made to a person 
to whom It could not be made under the Act 1 should at once state that in the 
view that I have earlier taken, the question docs not arise for m my view the 
requisition order made in this case was Itself bad for no requisition could be 
made in a case where a landlord has been held entitled by Court to evict the 
tenant as he requires the premises for his personal occupation. 1 will also consider 
the argument apart from this aspect of the case I do not think that the two 
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however that they were so. Even then ex concessis 
the order of allotment is outside the Act and therefore bad. If both were good 
or both were bad, it would be to no purpose to discuss whether there were two 
orders or one. The allotment order has, therefore, in any event, to go. If the 
allotment order vyas unjustified, the requisition order would also fall, for it is not 
sai,d that there was any homeless person other than K.A. Nambiar to whom the 
allotment had been made, for whom it was necessary to requisition the premises. 

I do not think the Act contemplates a requisition in vacuo', there must be a 
public, that Is to say, a prospective or actually homeless person in view before a 
requisition can be made. I think that there are observations in Bhanji Mimji’s case ^ 
supporting that view. It is not in dispute that in this case there was no homeless 
person prospective or actual to the knowledge of the requisitioning authorities 
who required accommodation, except K.A. Nambiar. He had given intimation 
of the vacancy and had at the same time requested that the room be requisitioned 
and allotted to him. Both the orders were besides made on the same day. 

It is obvious that the two orders are connected and, therefore, really one. The 
contention that the orders were separate is, to my mind, too naive to be accepted. 
There is in the present case, therefore, really one order and that must go. 

In the course of the hearing in this Court our attention was repeatedly 
drawn to the fact that this was a case of a “suppressed vacancy”. What was 
meant by “suppresse'd vacancy” was that the appllams had failed to give notice of 
the vacancy as required by section 6 of the Requisition Act. On the facts, it has 
to be held that the appellants had not given the necessary notice. But I do not see 
that that makes any difference to the present case. The Requisition Act nowhere 
says that larger powers of requisition may be exercised where the required notice 
has not been given. Those powers are the same whether notice has or has not 
been given. All that the Act says is that on the failure to give notice the landlord 
would incur a penalty by way of imprisonment or fine: see section 6 (5). I find 
nothing in the case of Bhanji Munji^ contrary to this view or contrary to anything 
that I have said in this judgment. 

I would for these reasons allow the appeal with costs throughout. 

Raghubar Dayal, /.—(for himself and on behalf of Ramaswami, The 
appellants, in this appeal by Special Leave, arc the trustees-owners of Kutchi House 
situate at Brahmanwada Road, Matunga, Bombay. They purchased the property 
in 1948. 

One P. S. Nambiar was at the time tenant in occupation of room No. 26 on 
the second floor of the Kutchi House. He paid rent at Rs, 20-68 per month 
exclusive of electricity. He did not pay rent from 1st January, 1956. He left the 
premises sometime without informing the appellants and after putting K.A. 
Nambiar in possession of the room. In 1958 the appellants sued for ejectment of 
P.S. Nambiar and K. A. Nambiar from room No. 26 in the Court of Small Causes, 
Bombay, ongrounds: 

(a) thatthedefendaptP.S. Nambiar hassublctand/orassigsncd bis interest in the suit premie* 
without the permission of the plaintifis and in breach of the provisions of Bombay ActLVII of 1947; 

(i) that the said defendant No. 1 has been in airwis of rent and/or compensation from 1st 
January, 1956 at the rate of Rs. 20.68 exclusive of electricity charges ; and 

ip) that the premises are required by the plaintiHs for their own use and occupation bor^o fii$ 
and reasonably”. 

On any of these grounds the landlord could evict the tenant in view of the provK 
sions of section 13 of Act (LVI of 1947) viz., the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947 (hereinafter called the Rent Act). The procee- 
dings were to be taken in the Court of Small Causes, Bombay, in view of section 28 
of that Act. 


s. C. J.— 50 
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The suit was decreed ex parte on 5th August, 1958 The decree directed 
the defendants to vacate the room by 16ih August, 1958 The decree-bolders 
actually got possession of the room on 30th April, i959, as proceedmgs VrCre laien 
against KA Ramakrishnan who had obstructed the execution of the warrant of 
possession on 30th September, 1958 and as ICA Nambiar also took proceedings 
for the setting aside of the ex parte decree • 

On 1st May, 1959, K A. Nambiar applied to the Controller of Accommodation 
for requisitioning the premises, room No 26, under the Bombay Land Requisition 
Act, 1948 (XXXIII of 1948) hereinafter called the Act, and for allotimg it 
to him as he had been evicted therefrom on30th April, 1959 On lltb July the 
Accommodation Officer issued a notice to ibe appellants to show cause why the 
room be not requisitioned under the Act The appellants showed cause and, by 
bis letter, dated 17th August, 1959, thcAccommodationOdicerinformed the appel- 
lants that on the evidence available to bim he had come to the conclusion that it 
was a case of suppressed vacancy Against the order of the Accommodation Officer 
the appellants appealed to the Government of Bombay ^ 

On 10th September, 1959 the Government of Bombay issued the requisition 
order It reads 

* SVhereM, on inquiry it u found that the premuei ipcciiied below liad btetune vaennl on ibe 
30th day of Ap^, 1959 

Now therefore inoxercite of the powers conferred by cUute f«) of »ub-»ecuon (4) eftectioa 6 
of the Bombay 1-and Bemnation Act, J948 (Jioa^etf Act 3004111 of IMR), tbe Gowmi^t of 
Bombay, u pleated to declare that the ta^d premues had become vacant after 4tb December, 19*7 and 
to requuiuon the eaid preoues for a public purpose, namely, for bouting a bomelew person. 

Tremuta 

Boom No 26 2nd Floor, Kutchi House, etc 

By the order and ui the tiatae of the Governor of Bombay, 

Sd/ 

Accommodauoa Officer’ 

On 12th Seplember, room No 26 was allotted to KA Nambiar He was 
required to pay to the landlord on behalf of tbe Government, in advance, on 
or before the lOlh day of every month, compensation at the rate of Rs 20-68 per 
month in respect of tbe premises and to send to the Controller of Accommodation 
a certificate of such payment counter-signed by the landlord on or before the 15th 
day of each month 

The appellants then addressed an application to the Revenue Minister on 
!4th September, 1959 On 25(h September, the Deputy Minister of Revenue inter- 
viewed the tepresentatives of the appellants in tbe presence of K A Nambiar and 
the Controller of Accommodation 

On 30th September, tbe appellants filed a petition in the High Court of Bombay 
against the State of Bombay and tbe Accommodation Officer, Bombay, inter alia for 
the issue of a wnt of mandamta under Article 226 of tbe Constitution against the 
respondents directing them to cancel or withdraw the orders of requisition and 
allotment- The petition was contested by the respondents The learned sin^c 
Judge who beard the petition held that room No 26 cane within the definition 
of ‘premises’ and that the requisition order was not mala fide The contention to 
the effect that the appellants had given necessary intimation of vacancy by their 
letter, dated 3rd May, 1959, was not pressed in view of the denial of the receipt 
of any such notice by the Government The other contention about the requi- 
sition order being against the pronounced policy of the Government was rejcCTcd 
The result was that the appellants’ petition was dismissed. 



, ST.TB OF M.H»«BIRA (i!0*tot«F 
— .„..eLe«erFPateo. 


387 


. otatP of MAHA-Riw***— f - 

m MONGIBM HARIRAM V. STA appeal 

xvhich could have been the suoj ^^ appellate « 

not pressed. It against this o ;t has also been 

that this appeal has been nl • _ vlieh Court, i .rioted bv 


not pressed. It is against , it has also been 

that this appeal has been fil • the as contemplated by 

Besides the two cont^ntwjj^'^i® premises were no^t ^^^^j^jponed. 
rTcfaofthat Sato .hay ^ (4) of .ha Aa.. Sab-»..oa 


the case iiid.y L..-. ^ — --- r- r .w premise. u--o - . themu. ... 

. . .i„,to the State Govern- 

authorised in this behalf by t intimation t or becom 

S„b-saatioa (2) "^."SSia of su* 

ment bv registered post wnn u (3) proi to be oia, 

IIil?ro«'oS ” — “ 

conclusive evidence th Minn 6 reads’. 

« s-ssfer « 

required oy _ . 3ection.- . ,Wiord,the_^ 


Expianu..^- ■ rhe sub-tenant, hs 

“ 'S.“. " !SSL«». . “«F“'“ '■ , .. ..„„o v.0.«. »»4. 


®« ';SSiStfe?Sk ,eqaisWon.prao» °3\^„i, ion is: 

,be S.a.aGq,=.ma^“VavaOt P0..«;f 
lUs to *at " 3, „t ssolion «• ™ „ ia.a»4»> .. la ^ 

^■premises 

li- «. 


ay "S^Snaa in s«a”°” W 


The contenuuu ■“ *, p c -jsiamDiai » — , ^ none -- 

selves, a grounu. 


388 


THE SUPREJlIE COURT JOURNAL, 


[1966 


could not be said to be intended to be let on the ejectment of the Nambiars on 
30th April, 1959 and therefore did not come within term ‘premises’. The argument 
\s that the intention about the letting of the bmidmg or part of it is not to be deter* 
mined once for all when it is let but is to be determined on each occasion the part 
of the building falls vacant If the same intention exists then, the part of the build- 
ing will answer the definition of premises, but if such an intention does not exist 
and the landlord intends to occupy the building himself or even does not intend 
to let It the building would not come within the definition of the word 'premises’ 
We consider this argument unsound If accepted, the purpose of the Act will be 
mostly defeated While the object of the Rent Act was to control the rent 
payable by a tenant and his eviction from the premises, the object of the Act 
was to requisition premises for making them available to the persons in need of 
accommodation Both sections 5 and 6 empower the State Government to 
requisition land or premises for a public purpose The Government has to have 
complete control over the buildings from the lime the Requisition Act came into 
force, so that it could effectively meet the requirements of the persons in need of 
accommodation Such a control has been given to the Government by the 
provisions of the Act 

The word ‘jircmises* means, as already stated, any building or part of a 
building let or intended to be let separately U has been urged for the appellant 
that the expression ‘let or intended to be let separately’ govern both the word 
‘building and the expression ‘part of a building’ We are of the view that this 
IS not really so and that this expression governs only the clause ‘part of a 
building’ ‘Intended to be let separately’ cannot have any reasonable meaning 
with reference to a building Thetc w no question of Us being intended to be let 
separately. It is to be let or not to be let* ‘Let or intended to be Jet separately 
can apply only to the letting of a part of a building as Tightly a landlord of a 
building IS not to be forced to let a part of the building when he be m occupa* 
tion of it It follows then that all buildings, irrespective of the fact whether they 
were let or were intended to belet at the time the Act came into force came 
within the expression ‘premises* and therefore could be requisitioned by the 
Government u the requitements of sections 5 and 6 were satisfied If the build* 
mgs come under the control of the Government from the date of the enforcement 
of the Act, there is no reason why part of a budding which was let or which 
was intended to be let separately on such a date be not thereafter under the 
control of the Government for the purposes of the Act It would be impracti- 
cable to decide every time a part of a building fell vacant, whether the landlord 
intends or does not intend to let it It appears that the Act contemplated every 
building to be available for letting whenever rt fell vacant be it in the occupation 
of the tenant or of the landlord at the time the Act came into force, as sub- 
section (1) of section 6 contemplates premises becoming vacant after the date of 
the notification by the Stale Government under that section by reason of the 
landlord ceasing to occupy premises or by reason of the release of ^e prcnusea 
from requisition The premises on the landlord’s ceasing to occupy them, 
become vacant and therefore subject to an order of requisition by the State 
Government So long as the landlord was occupying the building or part of a 
building, it would not come within the definition of ‘premises' if the argument 
for the appellants that the intention to let must be determined on each occasion 
of a building or part of a building falling vacant The expression ‘premises* in 
section 6 (1) of the Act clearly contemplates buildings m the occupation of th* 
landlord, buildings which were neither let nor could possibly be said during 
the period of occupation to be intended to be let. We are therefore of the view 
that from the dale of the enforcement of the Act, every building comes within 
the expression ‘premises’ and that a part of a building comes within the expression 
if it IS let or if It IS intended to be let separately on that date Room No 26, 
which had been let, was ‘premises’ within the meaning of that term in the Act 
The fact that the appellants got the Nambian ejected from room No 26 on the 
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^ound that they themselves reasonably and bom fide required the premises for 
their use and intended to occupy it, does not make room No. 26 cease to be 
‘premises’. 

The second contention about the premises being not vacant when requisitioned 
has no force. There is no doubt that the Government can requisition premises 
which arc vacant. Sub-section (2) of section 6 requires the landlord to give 
notice of the vacancy of the premises within a week of its falling vacant. If 
such notice is received and the Government requisitions the building within a 
month of receiving the notice, no question about the vacancy of the premises can 
arise for determination. If no such intimation is given by the landlord, the 
proviso to clause (a) of sub-section (4) of section 6 requires the State Government 
to ™ake such enquiry as it deems fit and make a declaration in the order of 
requisition itself that the premises were vacant or had become vacant on or after 
the date of the notification under sub-section (1) of section 6. Such a declaration 
IS made conclusive evidence of the premises being vacant or having become 
vacant.’' Such a declaration is made in the requisition order dated lOth September, 
1956, requisitioning the premises in suit. It is therefore not open to the 
appellant to urge successfully that the premises in suit did not become vacant or 
were not vacant when the requisition order was passed. 

It may be further mentioned that the premises became vacant in view of 
sub-section (1) of section 6 and Explanation to section 6 when the tenant ceased 
to occupy it due to eviction in execution of the decree secured by the appellant. 
The premises became vacant on 30th April, 1959. The fact that the appellants 
secured the eviction of P.S. Nambiar and K.A. Nambiar inter alia on the ground 
that they required the premises for their use, does not affect the question of the 
premises becoming vacant on 30th April. Even if the appellants had actually 
occupied the premises after 30th April, 1959, of which there is no good evidence 
On record, the fact remains that the premises had become vacant on the eviction 
of the tenant. In view of these considerations, we reject the second conten- 
tion. 

The other contention is that the requisition order was made mala fide. 
There is no allegation that the State Government is in any way interested in 
K.A. Nambiar in whose favour the allotment order was made after the requisi- 
tioning of the premises. Mala fides are alleged merely on the ground that the 
premises were requisitioned for allotting them to K.A. Nambiar who had 
illegally occupied them when P.S. Nambiar ceased to occupy them, had not paid 
the rent to the landlords-appellants, took various steps to delay the execution of 
the decree for ejectment secured by the landlords-appellants and applied to the 
Accommodation OflBcer for allotment of the house on the day following the 
ejectment. These circumstances do not, in law, make the requisition order 
mala fide when the order was not made on account of any animus against the 
appellants or for a purpose for which requisition could not have been 
made. 

Sub-section (4) of section 6 empowers the State Government to requisition 
premises for a public purpose. It has been held that requisitioning the premises 
for allotment to a person who is homeless i.e., who has no premises to occupy, 
would be requisitioning for a public purpose, vide The State of Bombay v. 
Bhanji Munji''- where this Court said at p. 785: 

“ If therefore a vacancy is allotted to a person who is in fact houseless, the purpose is fulfilled.” 

It may not appear very right, on grounds of sentiment and propriety, that a 
tenant who has not behaved properly towards the landlord and had been remiss 
in his duties as a reasonable tenant be allotted the same premises after he had 
been evicted in execution of a decree passed by a Court of law in pursuance of 
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the practice that the first informast of the existence ofa suppressed vacancy would 
be allotted those premises but aliotment to such a person is not against the law. 
One homeless person is as good as another The conditions of allotment of 
requisitioned prernises ensure that the landlord would not be put to any further 
trouble so far as the collection of rent is concerned 

Section 8 B of the Act empowers the State Government (o realise tb< 
dues which the allottee has to pay and has failed to pay as arrears of land 
revenue The allotment order Exhibit J dated 12th September, 1959, required 
the allottee to deposit a certain sum by way of security for the due 
observance of the terras and conditions subject to which the allotment was 
made It also required the allottee to pay to the landlord in advance on 
or before the IQih day of every month, compensation at the rate of Rs 2068 
per month m respect of the premises The allotment order is subject to 
some other conditions also which in the ultimate analysis enures to the 
benefit of the landlord 

U has been further urged that homeless person does not include oac who 
has been evicted on the ground that the landlord requires the premises for his 
own use and occupation as the decree for ejectment on such a ground can be 
passed only if the Court is satisfied that having regard to the circumstances of the 
case, including the question whether other reasonable accommodation will be 
available for the landlord or (be tenant, greater hardship would not be caused 
by passing the deaee than by refusing to pass it 

Section 13 (IMl) of the Rent Avt entitles the landlord to recover possession 
of the premises if the Courtis satisfied that the premises are reasonably and 
bona fide required by the landlord for occupation % himself or by any person 
for whose benefit the premises are held or where the landlord is a trustee of a 
public charitable trust that the premises are required for occupation for the pur* 
poses of the trust It is open to doubt whether a trustee^Iandlord, as the 
plaintiffs appellants are, can be said to require the premises for occupation for 
himself The first part of section 13 (I)(g) appears to contemplate persons who 
receive or are entitled to receive rents on their own account and not to persons 
who receive or ate entitled to receive rents as a trustee A trustee landlord can 
require the premises under section 13 (I) (g) for occupation for purposes of the 
trust The trustee landlord himself need not be a homeless person No occasion 
arose in the ejectment suit for the Court to determine whether reasonable 
accommodation was available for the tenant and whether greater hardship would 
be Caused to the landlord if no ejectment be ordered as the suit was uncoctesled 

The provisions of section 13 (2 A) of the Rent Act show that the needs of 
the Armed Forces of the Union or their families get presence over the 
needs of the landlord. The needs of the landlord therefore are not such 
a controlling factor as to override the provisions of the Act If the 
requisition of the premises m suit comes within them Requisition under 
the Act is for a public purpose and there s«ms to be no good reason why the 
ne-ds of the landlord be not deemed subservient to the requirements of public 
purpose asjudged by the State Government 

Another ground for the non applicability of the Act to such ejected person 
IS urged on the basis of the provisious of section 17 of the Rent Act Sub- 
section (t) of section 17 empowers the Court to order the landlord to re-allot 
the premises to the tenant who had been evicted therefrom in case the landlord 
does not occupy the premises within a penod of one month or if the landlord 
re allots the premises to another person wtlhiti a year of the tenant s eviction 
The Cbjft has a discretion to pass snehan order on the application of tbefenant 
If the Act provides by s*ction 6 that the landlord cannot occupy the premises 
which had become vacant on the eviction of the tenant wilhm a month of the 
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To hold that the benefit of the Act cannot be given to persons evicted on 
the ground that the landlord required the premises for his use would not only 
deprive the evicted person from getting the premises allotted to himself but would 
also deprive many other homeless persons besides some special class of persons 
allotments to whom would clearly come within public purpose. Merely because 
there is a possibihty of the evicted person getting allotted the premises be had 
been evicted from, does not appear to us to be good reason for holding that the 
provisions of section 6 of the Act do not apply to the requisitioning of premises 
when the premises became vacant on the eviction of a tenant by a civil Court 
on the ground that the landlord required the premises for his own use. 

K. A. Nambiar is no party to these proceedings and this should also prove 
fatal to the writ petition by the appellants when the appellants seek the quashing 
of the order of requisition and the order of allotment to K. A. Nambiar. 

We therefore agree with the High Court that the requisition order cannot be 
said to be maJa jide. The result will be that the appeal fails and is di^issed 
With costs. 

ORDER OF THE COURT— In accordance with the opinion of the majority the 
appeal is dismissed with costs. ' 

K- G. S. ■ Appeal dismissed. 
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It u only by way of abundant caution that the intirunient of transfer of ihares was got executed 
and lodged with the company along with tbeaenp The ilaim based on the transfei wa* vnibinltt 
purview of Article 1 1 Even with regard to Urn claim the Courts below have rightly held that the 
Board acted nalajide in refusing to register the transfer 

Clause 6 of the Memorandum of Assoaation which states that the company and the Mabanja 
{previous holder of shares) proposed to enterinloanagreemcnl, only shows that there was a proposal 
but not a concluded agreement and there was jio obligation on the Maharaja to execute the agree 
merit The argument in the High Court that the refusal was based on the refusal of the State to enter 
into the proposed agreement was only an after thought (niiethe letter dated 17th hlarcb> ]933| assur< 
ing the Imperial Banh that the registration would he effected shortly) 

Further the directors cannot exercise their powcis under Article 11 to force ihe State to enter 
into the proposed agreement 

The power under Article 11 to rehise regisirauon ts a discretionary power , it must be exercised 
reasonably and in good faith Tlie Court caji control ih** discretion if exercised 'capriciously or vula 
/idt 

The contenbon that the petition was liable to be dismissed because the Staiehad ashed for regiS' 
tncion in the name of the Secretary Finance Pcparimenf could not be accepted , no such Sbjecuon 
was taken at all [Moreover the Attorney for the State, Sri S K Mandat by letter, dated lit December) 
!9a3,had called upon the company to record thenameof the State in place of the Maharaja 

The name of the State of Onssa has, without xunicieni reason been omitted and there is also 
de&ult m not entering in the register ihe fact of the hfaharaja ceased to be a member The junsdic- 
tion under cection 33 ts therefore attracted 

AppealfromtheJudgmentandOfdcr dated the 5ih Sepicmber, 1960, of Ihe 
Orissa High Court m Appeal under Orissa High Court Order No 4 of 1956 
N C. Chalterjee Z'di. Ranadev ChPudlmn, Senior Advocates ((/ S Chatterjee 
end S C, Majamdar, Advocates, with them), for Appellant 

C K Papktary, Attorney General for India (N D Karkhants and R N. 
Sachthey Advocates, with him), for Respondent No 1 
The ludgmftQt of the Court was delivered by 

Bachaytat,J --On 29th November, 1947, the Indian Chemical Products, Ud , a 
lunited company, was incorporated having its registered offices in Banpada, Ma>TJr- 
bhanj and m the town of Calcutta Its authorj<ed capital is Rs 25 lakhs divided 
into 25,000 shares of Rs 100 each The company has seven shareholders The 
Maharaja of Mayutbhanj subsenbed and paid for 7,500 shares The remaining six 
shareholders hold ISOsharesonly Alllhcshareholdcrs arc signatories to the irciro- 
randum of association of the company The State of Orissa clajjrs that by reason 

of the constitutionalchanges since the declaration of independence, all the shares 

held by the Maharaja of Mayurbhanj have now vested in if by operation of law. 
The State also based its claim to the shares ona formal mstrument of transfer executed 
by the Maharaja On 16th March, 1950, the Government of Onssa lodged the share 
scrip andthelransfer deed with the company, and requested it to make the necessary 
changes in the share register The Government as also the Maharaja, through his 
. agent, the Imperial Bank of India, repeatedly requested the company to register the 
Secretary to the Government of Orissa, Finance Department as the holder of the 
shares in place of the Maharaja There was protracted correspondence in the matter 
for over three years and tventuaUy on 16th May, 1953 the Board of Directors of the 
company refused to register the transfer On 1st December, 1953, Sn S K Mandal, 
Attorney for the State of Orissa, requested the company to record the name of the 
State as the owner of the shares m the share register, but (he company declined to do 
so On 9lb February, 1955, the State of Onssa hied an application under section 38 
of the Indian Companies Act, 1913 mtbe High Court of Onssa askmg for rectifica- 
tion of the share register by inserting its name as the holder of the shares in place of 
the Maharaja The company and Uie hlaharaja w^rc impleaded as respondents. 
The application was contested by the company only On 22nd November, 1956, 
Ray, J. allowed the apolication On I3th September, 1957, he passed a supple- 
mental order directing the filing of the notice of rectification with the Re^uar With- 
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require that the lostnJment of traosfer shall be executed both by the transferor and 
the transferee A transmission by operation of law is not such a transfer In In re 
Sentkam Mills Spinning Company K James, LJ said 

In Table A the word transmission a put tn contradistinction to the word ‘ tr^^er^ One 
means a tiansfer by the act of the partners the other means transmission by devolution of Uw 

Article 11 refers to transfers A devolution oftitic by operationorfawis not within 
its purview Being a restrictive provision, the articJe must be strictly construed 
In the instant case, the title to the shares vested in the State of Orissa by optraticn 
of law, and the State did not require an instrument of transfer from the Maharaja to 
complete its title Article 1 1 does not confer upon the Board of Directors a power 
to refuse recognition of such a devolution of title We may add that we express no 
opinion on the question whether such an article applies to an involuntary transfer 
of shares by a Court sale having regard to the provisions of Order 21 , rule 80 of 
the Code of Civil Procedure with regard to the execution of necessary documents of 
transfer 

Clause 22 of the regulations in Table A read with Article 1 A confers povJW upon 
the Board of Directors to decline registration of transmission of title in consequence of 
the death or insolvency of a member In the instant case, there is no transmission 
of title in consequence of death or insolvency, and clause 22 has no application 
Under the Articles, the directors had therefore no power to refuse registration of the 
devolution of title on the State of Orissa by operation of law m consequence of the 
constitutional changes 

Though the State of Orissa had acquired title to the shares by operation of law, 
by way of abundant caution it obtained a deed of transfer and lodged it with the com 
pany together with the share scrip The transfer deed wus duly stamped and com* 
plied With all the formalities required by law The claim of the State of Onssa 
based upon the transfer deed was within the purview of Article 1 1 Even with 
regard to this claim, the Courts below concurrently held that the Board of Directors 
acted mala fide in refusing to register the transfer This finding is amply supported 
by the materials on the record In spite of the fact that the Slate had filed with the 
company a certificate of the Collector of Stamp Revenue, West Bengal that no stamp 
duty was payable on the transfer, the company raised the objection that the transfer 
deed must be stamped To avoid this objection, the Covemmenf stamped the deed 
and again lodged it with the company For over three years, the dirertors delayed 
registration of the transfer on frivolous pretexts On 16fh May, 1953, the directors 
without assigning any reason declined to register the transfer Before the High 
Court, the company asserted that the registration was refused because the Maharaja 
of Mayutfahanj was under an obligation to execute an agreement conferring valuable 
Tights on the company and the State of Orissa had failed to honour this obligation 
Reliance was placed on clause 6 of the company’s Memorandum oL Association, 
which stated that the company and the Maharaja proposed to enter into nn s^ee- 
ment and a copy of the proposed agreement was annexed Clause 6 shows that 
there was a proposal between the parties to enter into an agreement, but there was no 
concluded agreement between them, nor w'as there any binding obligation on the 
Maharaja to execute an agreement The directors could not use their power of 
declining to register the transfer under Article !1 for the purpose of forcing the State of 
Onssa to enter into the proposed agreement Actually, the reason given at the tnal 
was an afterthought The Impcnal Bank; of India representing the Maharaja was 
pressing for registration of the transfer By its letter dated 17th March 1953, the 
company assured the Bank that the registration would be ejected shortly 
Nevertheless, on 16th May, 1953 the directors capnciously rcAiscd to register the 
transfer 

The power under Article ! 1 to refuse registration of the transfer is a discretionary 
power The directors must exercise this power reasonably and m good faith The 
Court can control their discretion »f they act capriciously or in bad faith The 
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The£»//(i«is/«>nwasaddedtoni]e 3 by the Ordinance 2002 Orifinajicc2004 (1947) wasenacted 
toainendthe£>^/i»mj/iiJnbyaddmg a comma after the %vords fromacompanycanyingonabiumca 
and before the words to the whole of which and ahall be ahvaji deemed to be thercfrojn the date ; 
from which the Ordinance of 2001 came into force ' 

Held that the Explanation applied to the computation of the profits of the chargeable accounting 
penod 1st July 1914 to l€th October, IBH OrdiftnacciOOZ and Ordinance 2004 read togciherrrn 
der clear the legislative intcriiion to make the explanation retrospective Ordinance 2004 expressly 
assumes. thsAtVie viasiTtexsitetice froni the date when the Ordinance came into force and 

by deeming (hat the comma shall be deemed to be there from thedale from which the Ordinance cam' 
into force It escpressly aautnes that the Explanation was also in force from that date The dividtjidi 
are thus to be excluded in the computation of she taxable income of the assessee 

R.ule 3 (1) IS general and deals vnib all investments mentioned tn rule 3 (2) Rule 3 (2) deal* 
With Investments of a certain business ir bus ness which consists wholly or mainly m the dealing in or 
holding of investments The language of the Ex^aaatum ii quite clear and by ihe words in rule 3 
(2) of the First Schedule to the Ordinance the following shall be added what was really meant was 
to add the ExplanHiin below rule 3 (2) ^ 

Appeal by Special Leave from the Judgment and Order, dated the 6th September. 
1962 of the Madhya Pradesh High Court in Misc Civil Case No 108 of 1958 

/ N S’Ard#, Advocate, for Appellant 

S T Desai, Senior Advocate (5 N Atidley, Ramsshvar Nath, P L Vohra and 
Mahinder Narain, Advocates of Mfs Rajmder Narain (P Co , with him), for Respon- 
dent 

The Judgment of the Court was ticlivered by 

Sikri, J— This appeal by Special Leave is directed against the judgment of the 
High Court of Madhya Pradesh in a reference made to jt under section 46 of the 
Gwalior War Profits Tax Ordinance, Samvat 2001— hereinafter called the Ordi- 
nance Three questions were referred to the High Court by the War Profits Tax 
Commissioner, but we are only concerned with question No 1, which reads as 
follows 

* Whether the dividend income of Rs 1 1 09 332 received from the Bmod Mills wss chargeable 
under the War Profits Tax 7 

When the reference was first heard by the High Court three contentions were 
raised by M/s Brnodram Balchand of Ujjain, respondents before us, hereinafter 
referred to as the assessees They were 

‘(1) The aucssees d d not deal m shares and Iheir holdings id the B nod Mills Limited were 
purely ID the nature of investments having no connections with their business as defined in section 
2 (5) read with rule 1 of Schedule I of the Gwalior War Profils Tax Ordinance The business of 
the secretaries, treasurers and agents of the B nod Mills Limited wh ch was earned on by them, did 
not require any holding of the ^res of the company and was not dependent on their lovestment 
in the said company 

(?) The dividend locome accrued or arose from the profits of the BinodMills, Limited and as 
the Ordinance applied to the business earned on by ih s company, the dividends oere excluded 
under the Explanation to rule 3 (1) of Schedule f 

(3) The dividend income should be considered as income of the full accounting period te, 
from Diwali of 1943 to Diwali of 1944 and should be apportioned tm that basis " 

The High Court by its judgment, dated I9th April, 1957, accepted the first con- 
tention of the assessees and accordingly answered the question in ihetr favour It 
did not deal with contentions Nos 2 and 3 The Commissioner appealed to this 
Court and this Court by its judgment dated 20th December 1961 , set aside thejudgment 
of the High Court and answered the first contention in relation to question No I 
against the assessees and remanded the case to the High Court for the consideration 
of the other two contentions with reference to that question liie High CJourt on 
remand accepted the second contention of the assessees and answered question No I , 
set out above, m favour of the assMsew The Commissioner having obtained Bptciaf 
Leave, the appeal is now before Us for disposal 

A few facts may be given m order to appreciate the point that has been argued 
before US The assessees were, at the relevant time, the Managing Agents of the 
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Miih could not bcmcluded m thccomputationofitsproiitsfor thepurposcs of War ProfitsTax 
and was consequently not chargeable under the War Profits Tax Ordinance Learned Advocate- 
General appearing for the State did not dispute this position ’ 

Mr ShroJT, the learned Cotinsel for the Commissioner contends, first, that the 
Explanation was not in existence at the relevant tune, and, therefore, cannot be taken 
into consideration , secondly, that the Explanation is an Explanation to rule 3 (2) 
and not to rule 3 (1) and, therefore, cannot be tiscd to explain rule 3 (1) Mr Shroff 
complains that the Hi^ Court was wrong m thinking that the Explanation formed 
part m Ordinance 2001, as it was ongmally promulgated The Hi^ Court seems to 
have been under this impression because m the order refusing leave to appeal to this 
Court the High Court observed 

• There was oo omission at all on our part to consider the question whether the Explanalm 
was prospective or not Indeed this question was never raised by the learned Advocate-Cescral, 
appeanngforthe Department anditwasrightlynotraised as the £r^/eM(0n was not added subse- 
quent to the promulgation of the Ordinance and the very basis of the assessment of the income of 
the asscssec was that rule 3 of Schedule I of (he Ordinance togetherwith the Etplaruilwn applied to 
the income received the assessee dunng the penod from Jst July, 1944 to I6th October, 1944" 
It seems that Ordinance 2002 and Ordinance 2004 were not placed before the 
High Court and for this reason it assumed that the Explanation was not addeifsubse- 
quent to the promulgation of the Ordinance 

put even tf It was added subsequently, in our opinion, the Explanation applies to 
the computatior of the profits of the chargeable accounlmg period 1st July, 1944 to 
I6th October, 1944 If we read Ordinance 2002 and Ordinance 2004 together the 
legislative intention to make the Explanation retrospective becomes clear Apart 
from Ordinance 2004, it would have been very arguable that the Explanation inserted 
by Ordinance 2002 was retrospective because it dealt with the computation of profits 
and would apply to all computation of profits and would apply to all computation of 
profits made by the Taxing Authorities after 28tb February, 1 946 But we need not 
go into this question because Ordinance 2004 expressly assumes that the Explanation 
was m existence from the date when the Ordinance came into force and no other 
meaning can be given to section 2 of Ordinance 2004 because by deemmg that the 
comma shall be deemed to be there from the date from which the Ordinance came 
into force it expressly assumes that the Explanation was also in Ibrce from that date 
Aworduigly we are not inclined to accept the first contention of Mr Shroff and we 
must hold that the Explanation applies to the computation of profits of the chargeable 
accoUntmg period 1st July, 1944 to 16th Octobw, 1944 

Regarding the second contention, Mr Shroff says that Ordinance 2002 expressly 
provides that the Explanation shall be added in rule 3 (2) of the First Schedule to 
the Ordinance He further says that this Explanation is referred m Ordinance 2004 
as “ Explanation of sub-rule (2) of rule 3 of Schedule I ' There is no doubt that 
Ordinance 2002 did purport to add this Explanation to rule 3 (2) but it seems to US 
that if we look at the language of (he Explanation it was meant to be an Explanation 
not only to rule 3 (2) but to rule 3(1) also First, the words " the income from invest- 
ments to be included in the profits of the business under the provisions of this rule *’ 
are cwnpitbtnswt and \ste\nde vaeome fiom snvtstsncms both iindei rule 3 (1) &nd 
rule 3 (2) Secondly, there is no reason why any distinction should have been made 
between investments mentioned m rule 3 (I) and investments mentioned ut rule 
3 (2) Rule 3 (1) is general and deals with all investments from profits of all busmes- 
ses and would include investments mentioned in rule 3 (2) Rule 3 (2) deals with 
investments of a certain business, i e , busmess which consists wholly or mainly m the 
dealing m or holding of investments We have not been able to appreciate why if 
Mr Shroff is right, was it necessary to distinguish between income from invest- 
ments mentioned in rule 3 (1) and mcome from inveslraents mentioned m rule 3 (2) 
At any rate, the language of the Explanation is quite clear and it seems to us that by 
the words “ in rule 3 (2) of the First Schedule to the Ordinance, thd following shall 
be added*’ what was really meant was to add the Explanation belcrw'rUlc 3 (2) 

In the result we agree with the High Court that the answer to the question referred 
should be in the negative The appeal accordingly fails and is dismissed with costs 
V. S " Appeals dismissed 
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